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I.  Of  the  Nature  of  the  Action  of  Ejectment. 

ixN  ejectment  is  a  possessory  action,  wherein  the  title  to 
lands  and  tenements  may  be  tried,  and  the  possession  re- 
covered in  all  cases  where  the  party  claiming  title  has  a  right 
of  entry ;  whether  such  title  be  to  an  estate  in  fee,  fee  tail, 
for  life,  or  for  years.  From  this  description  it  should  seem, 
that,  in  strictness,  this  action  could  be  maintained  for  the 
recovery  of  that  species  of  property  only,  whereon  an  entry 
can  be  made.  But  it  will  be  found  that^  in  a  few  instances, 
which  will  be  more  particularly  mentioned  hereafter,  this  ac- 
tion has  been  extended  beyond  these  Umits.  After  the  disuse 
of  real  actions  (1),  questions  of  title  to  land  were  usually  tried 
in  actions  of  replevin  or  trespass  quare  cUtuaumfregit ;  and  this 
practice  continued,  until  the  method  of  trying  titles  by  the 
action  of  ^ectiofimue,  was  introduced  (2).  But  in  the  efectio 
finnuBy  damages  only  could  be  recovered  until  some  time  be- 
tween the  6di  Rich.  2.  and  7th  Edw.  4.  about  which  time  it 
appears,  from  the  year  book  of  7  Edw.  4.  fol.  6.  that  it  had 
been  resolved  by  the  judges,  that  the  term,  as  well  as  da- 
mages, might  be  recovered  (3).  The  action  of  ejectment 
now  in  use  is  formed  on  the  plan  of  the  efectio  fimuBy  in 
its  improved  state,  after  it  had  been  decided  that  the  term 
might  be  recovered.  In  the  action  of  ejectment,  as  was 
before  observed,  not  only  the  title  to  the  lands  in  question 
may  be  tried,  but  the  possession  also  may  be  recovered. 


(1)  By  Stat  3  &  4.  Wm«  4.  c.  27.  s.  86.  all  real  and  mixed  actions, 
(except  a  writ  of  right  of  dower,  or  writ  of  dower,  uade  nil  babet, 
or  a  quare  impedit,  or  an  ejectment,)  and  plaints  in  the  nature  of  any 
such  writ  or  action,  (except  a  plaint  for  free-bench  or  dower),  were 
abolished  after  the  Slat  December,  1834. 

(2)  In  the  conclusion  of  Alden's  case,  43  Eliz.  5  Rep.  105.  b. 
Sir  £.  Coke  has  remarked,  that  titles  of  land  were  at  thai  day  for  the 
most  part  tried  in  actions  of  ejectio  fimut. 

(3)  "  Until  the  end  of  Edw.  4.  the  possession  was  XK>t  recovered  in 
an  ejectio  firmse,  but  only  damages"  Hale's  H.  C.  L.  by  Running- 
ton,  Serg.  £kl.  1820.  p.  201.  See  further,  on  this  subject,  a  very 
learned  and  elaborate  note  by  the  reporters  in  Doe  d.  Poole  v.  Erring' 
ton,  1  Ad.  &  £11.  756.  n.  I  am  not  aware  of  any  judgment  for  the 
recovery  of  the  term  prior  to  that  in  East.  T.  14  H.  7.  Rot.  303.  a 
copy  of  the  record  of  which  will  be  found  in  Rastal's  Entries,  fd.  252. 
b.  253.  a.  ed.  1670. 
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vUch  cbrcumstance  renders  it  the  most  eligible  mode  of 
proceeding;  inasmuch  as  in  trespass,  although  the  right 
may  be  ascertained^  damages  alone  can  be  recovered.  In 
the  action  of  ejectment,  indeed,  the  damages  which  are  given 
are  merely  nominal:  but  the  law  has  provided  another 
remedy  for  the  injury  sustained  by  the  party  claiming  title,  in 
being  kept  out  of  possession  from  the  time  when  his  title 
accrued,  to  the  time  of  recovering  possession  in  the  ejectment, 
viz.  by  an  action  of  trespass  for  mesne  profits ;  for  a  further 
account  of  which,  see  post,  sect.  xv. 

Of  the  Requmtei  to  support  an  Ejectment. — In  order  to 
maintain  ejectment,  the  party  at  whose  suit  it  is  brought^ 
must  have  been  in  possession,  or  at  least  clothed  with  the 
right  of  possession,  at  the  time  of  the  actual  or  supposed 
ouster^  Hence,  this  action  is  termed  a  possessory  action. 
Tie  party  who  has  the  legal  estate  in  the  lands  in  question, 
must  prevail :  hence,  a  partv  who  claims  under  an  elegit^, 
subsequent  to  a  lease  granted  to  a  tenant  in  possession,  can- 
not recover :  although  he  give  notice  to  the  tenant,  that  he 
does  not  intend  to  msturb  the  possession,  and  only  means  to 
get  into  the  receipt  of  the  rents  and  profits  of  the  estate.  In 
tiie  case  of  Lade  v.  Holford,  Bull.  N.  P.  110.  Ld.  Mansfield, 
C.  J.  declared^  '^  that  he  and  many  of  the  judges  had  resolved 
never  to  suffer  a  plaintiff,  in  ejectment,  to  be  nonsuited  by  a 
term  standing  out  in  his  own  trustee,  or  a  satisfied  term  set 
up  by  a  mortgagor  against  a  mortgagee ;  but  that  they  would 
direct  the  jury  to  presume  it  surrendered.^'  From  this  doc- 
trine a  conclusion  has  been  drawn,  which  the  case  by  no 
means  warrants,  viz.  that  a  plaintiff  in  ejectment  may  recover 
on  an  equitable  title.*— The  true  meaning  of  the  resolution 
delivered  by  Lord  Mansfield  is,  that  where  trustees  ought 
to  convey  to  the  beneficial  owner,  it  shall  be  lefl  to  the  jury  to 
presume  that  they  have  conveyed  accordingly :  or  where  the 
oeneficial  occupation  of  an  estate  by  the  possessor^  (under 
an  equitable  tide,)  induces  a  probability  that  there  has  been  a 
conveyance  of  the  legal  estate  to  the  person  who  is  equitably 
entitled  to  it,  a  jury  may  be  directed  to  presume  a  conveyance 
of  the  legal  estate.  An  estate  was  devised  to  trustees  in  trust 
for  I.  S.  an  infant,  with  directions  to  convey  the  same  to  him 
on  his  attaining  twenty-one^.  In  an  action  of  ejectment, 
brought  four  years  after  I.  S.  attained  twenty-one,  it  was  hol- 
den,  that  a  jury  might  be  directed  to  presume  a  conveyance  to 

a  KeOw.  ISO.  a.  c  Per  Kenyon,  C.  J.  7T.  R.  3.  and  8  T. 

b  Doe  d.  Da  Corta  t.  Wharton,  8  T.       K.  122. 
R-  2.  d  England  d.  Syburn  v.  Slade,  4  T.  R. 

C82. 

B  2 
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I.  S.  in  pursuance  of  the  trust.  In  these  cases^  when  a  convey^ 
ance  is  presumed^  there  is  an  end  of  the  legal  estate,  created  by 
the  term.  But  where  the  facts  of  the  case  preclude  such  pre- 
sumption, or  if  there  are  not  any  premises®,  from  which  a 
surrender  of  the  term  can  be  presumed  (4) ;  or,  if  it  appear  in 
a  special  verdict^,  or  special  case^,  that  the  legal  estate  is  out- 
standing in  another  person,  the  party  who  is  not  clothed  with 
the  legal  estate  cannot  prevail  in  a  court  of  law  (5).  In  1772« 
a  term  of  1000  years  was  created  by  deed  for  the  purpose  of 
securing  a  sum  of  £5000 ;  and  in  1787^  the  principal  and  in* 
terest  having  been  paid,  the  residue  of  the  term  was  assigned 
in  trust  for  the  devisees  of  the  person  who  created  the  term. 
In  1789,  the  premises  were  conveyed  to  a  purchaser  by  deed, 
and  the  residue  of  the  term  was  assigned  in  trust  for  the  pur- 
chaser, her  heirs,  and  assigns,  or  as  she  should  appoint,  and  in 
the  meantime  to  attend  the  inheritance.  The  purchaser  entered 
into  the  possession  of  the  premises,  and  continued  so  possessed 
till  her  death.  In  1 808,  she  executed  a  marriage  settlement, 
reserving  to  herself  a  power  of  appointment  by  deed  or  will, 
and  after  the  maniage,  she,  in  1815,  devised  all  her  real  estate. 
Neither  in  the  marriage  settlement,  nor  in  the  will,  was  any 
mention  made  of  the  term  of  1000  years.  She  and  her  hus- 
band having  both  died,  it  was  holden^,  on  ejectment  brought 
by  her  heir  at  law,  that  there  was  no  ground  whatever  for 
presuming  that  this  term,  which  was  assigned  to  attend  the 
inheritance,  was  ever  surrrendered  (6).    It  will  be  observed 

e  Doe  d.  Blacknell  t.  Plowman,  2  B.  g  Roe  d.  Reade  ▼.  Reade,  8  T.  R.  122. 

and  Ad.  673.  h  Doe  d.  Blacknell  v.  Plowman,  2  B. 
f  Qoodtitle  d.  Jones  v.  Jones,  7  T.  R.        and  Ad.  573. 

49. 


(4)  "  Upon  principle,  a  term  of  years  assigned  to  attend  the  inhe- 
ritance, ought  not  to  be  presumed  to  be  surrendered,  unless  there 
has  been  an  enjoyment  inconsistent  with  the  existence  of  the  term,  or 
some  act  done  in  order  to  disavow  the  tenure  under  the  term,  and  to  bar 
it  as  a  continuing  interest"     1  Sugden,  V.  &  P.  472.  9th  edition. 

(5)  "  As  to  the  doctrine,  that  the  legal  estate  cannot  be  set  up  at 
law  by  a  trustee  against  his  cestui  que  trust,  that  has  been  long 
repudiated."  Per  Ellenborough,  C.  J.  in  Doe  d,  Shewen  v.  Wroot, 
£.  44  G.  3.  B.  R.  5  East,  138.  See  further  on  this  pomt  Zjessee  of 
Massey  v.  Touchstone,  reported  in  a  note  to  Shannon  v.  Bradstreet, 
1  Sch.  &.  Lefr.  p.  67. 

(6)  In  this  case,  the  Court  of  K.  B.  denied  the  authority  of  the  cases 
of  Doe  d.  Burden  v.  Wrighte,  2  B.  &  A.  710,  and  Doe  d.  Putlandy. 
HUder,  2  B.  &  A.  782,  which  went  to  establish  the  presumption  of 
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al80>  that  in  the  foregoing  cases,  in  which  a  surrender  was  pre- 
sumed, the  presumption  was  made  in  favour  of  the  party  wha 
had  proved  a  right  to  the  beneficial  ownership ;  the  possession 
was  consistent  with  the  existence  of  the  surrender  required 
to  be  presumed,  and  made  it  not  unreasonable  to  believe  that 
the  surrender  should  have  been  made  in  fact.  But  where  the 
court  were  called  upon  to  declare  that  the  presumption  ought 
to  have  been  made  in  &ivour  of  a  person  who  had  proved  no 
right  to  the  possession,  no  title,  no  conveyance,  and  one  who 
stood  on  mere  naked  possession,  without  any  evidence  how 
or  when  he  acquired  it,  and  who  laid  before  the  jury  only  a 
partial  statement  of  the  ground  of  presiunption,  the  court  re- 
fused^ to  make  it. 

The  plaintiff  in  ejectment  must  recover  on  the  strength  of 
his  own  title,  and  not  on  the  weakness  of  that  of  the  defend- 
ant^. Possession  gives  the  defendant  a  right  against  every 
person  who  cannot  shew  a  good  titled  But  a  lessee  will  not 
oe  permitted  to  defend  an  ejectment  against  his  own  land- 
lord, from  whom  he  has  received  possession,  on  a  supposed 
defect  in  the  title  of  the  landlord"^;  nor  if  B.  claiming  under 
A.  let  lands  for  a  year  and  die,  and  A.  after  the  expiration  of 
the  term  brings  an  ejectment  against  C,  can  C.  dispute'^  the 

i  Doe  d.  Hammond  y.  Coke,  6  Bingh.  1  Per  Lord  Mansfield,  C.  J.  4  Buxr^ 

174.  2487. 

k  Per  Lee,  C.  J.  delivering  the  opinion  m  See  Driver  d.  Oxendon  ▼.  Lawrence, 

of  the  court  in  Martin  v.  Strachan,       2  Bl.  R.  1259. 

5  T.  R.  1 10.  n.  n  Barwick  y.  Thompson,  7  T.  R.  488. 


the  surrender  of  a  satisfied  term,  on  the  mere  ground  that  the  term 
had  been  left  undisturbed  for  a  long  period.  In  Dae  d.  Putland  v; 
HUder,  a  term  of  years  was  created  in  1762,  and  assigned  over  to  a 
trustee  \xt  1779,  to  attend  the  inheritance.  In  1814,  the  owner  of  the 
inheritance  executed  a  marriage  settlement,  and  in  1816,  conveyed 
his  life  interest  in  the  estate  to  a  purchaser,  as  a  security  for  a  debt ; 
but  no  assignment  of  the  term,  or  delivery  of  the  deeds  relating  to  it, 
took  place  on  either  occasion.  In  1819,  an  actual  assignment  of  the 
term  was  made  by  an  administrator  of  the  trustee  in  1779,  to  a  new 
trustee,  for  the  purchaser  in  1 81 6.  It  was  holden,  that  under  these  cir- 
cumstances, on  an  ejectment  brought  by  a  prior  incumbrancer  against 
the  purchaser,  the  jury  were  warranted  in  presuming  that  the  term  had 
been  surrendered  previously  to  1819.  This  decision*  (which  was 
called  in  question  by  Lord  Eldon,  C.  and  by  Richards,  C.  B.  and 
Graham,  B.)  may  now  be  considered  as  overruled. 

*  See  Aspinall  ▼.  Kempson,  1  Su^.  V.  k  P.  508.  9th  Edit.  Doe  v.  Putland,. 
ib.  502.Matthewt  on  the  Doctrine  of  Presumption,  226. 
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title  of  A. ;  nor  where  tenant  in  possession  has  paid  rent  to 
the  lessor  of  plaintiff^  can  a  third  person  come  in  and  defend 
as  landlord  without  the  tenant,  and  dispute  the  lessor  of 
plainti£f^s  title  ^.  ^^  Neither  the  tenant^  nor  any  one  claiming 
by  him^  can  controvert  the  landlord's  title.  He  cannot  put 
another  person  in  possession^  but  must  deliver  up  the  premises 
to  his  own  landlordP/'  Where  possession  has  been  fraudulently 
obtained  4^  if  the  title  is  to  be  disputed,  the  lessor  of  the  plain- 
tiff may  insist  upon  being  first  put  into  the  situation  in  which 
he  was  before  the  possession  was  taken. 

Where  a  copyholder*  has  been  admitted  to  a  tenement  and 
done  fealty  to  the  lord  of  a  manor,  he  is  estopped  in  an  ac- 
tion by  the  lord  for  a  forfeiture  from  shewing  that  the  legal 
estate  waiS  not  in  the  lord  at  the  time  of  admittance.  In  a 
case,  however,  where  the  lessor  of  the  plaintiff  holding  an  es- 
tate under  a  lease  for  21  years  ^,  underlet  the  same  to  the  de- 
fendant for  a  year,  and  the  defendant  held  over  after  the  ex- 
piration of  the  21  years,  after  which  the  lessor  of  the  plaintiff 
gave  the  defendant  a  regular  notice  to  quit,  which  not  being 
complied  with,  an  ejectment  was  brought ;  it  was  holden,  that 
it  was  competent  to  the  defendant  to  shew,  that  the  lessor's 
title  had  expired,  and  that  he  had  no  right  to  turn  him  out  of 
possession.  So  wht;re  the  tenant  has  not  received  possession 
from  a  person,  to  whom,  however,  under  a  misrepresenta- 
tion or  by  mistake,  he  has  paid  rent,  such  pa3rment  of  rent 
will  not  estop  the  tenant  from  setting  up  the  title  of  the  real 
owners 

Premises  being  in  possession  of  a  tenant  under  an  inden- 
ture of  lease,  a  party  claiming  them  by  an  alleged  title  ad- 
verse to  that  of  the  lessor,  and  prior  to  the  lease,  demanded 
them  of  the  lessee,  and  ultimately  obtained  possession  by 
paying  him  £20.  The  landlord  aft;erwards  brought  ejectment 
against  the  party  so  in  possession,  the  term  having  been  for- 
feited by  nonpayment  of  rent,  and  there  being  no  suffident 
distress  on  the  premises.     It  was  holden,  that  this  case  fell 

o  Doe  d.  Knight  v.  Smythe.  4  M.  and  a  Doe  on  the  demise  of  Sir  E.  Nepean 

S.  347.  recognized  in  Doe  d.  Bullen  ▼.  Budden,  5  B.  &  A.  626. 

V.  MUls,  2  Ad.  &  Ell.  17.  See  infra,  b  England  d.  Sybnrn  y.  Slade,  4  T.  R. 

Balls  V.  Weitwood,  2  Camp.  11.  662    Doe  ▼.  Ramsbottom,  3  M.  &  S. 

p  Per  Dampler,  J.  S.  C.  4  M.  and  S.  516.  S.  P.    Doe  d.  Lowden  v.  Wat- 

348, 9,  cited  by  Parke,  J.  Doe  d.  Man-  son,  2  ^tark.  N.  P.  C.  230.  S.  P.  See 

ton  V.  Austin,  0  Bingb.  45,  46.     See  Gravenor  v.  Woodhouie,  iBinrh.  38. 

also  Cooper   v.   Blandy,    1    Bingh.  Cornish  ▼.  Searell,  8  b.  &  C.  471. 

N.  C.  45.     But  see  a  distinction  in  Brook  ▼.  Biggs,  2  N.  C.  572. 

Hopcrait  v.  Keys,  9  Bingb.  613.  c  Fenner  v.  Duplock,  2  Bingh.  10. 
q  Doe  d.  Johnson  ▼.  Bay  tup,  3   Ad. 

and  Ell.  188. 
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^rithin  the  rale  whereby  the  tenant  is  precluded  from  con- 
testing his  landlord's  title.  Doe  d.  BuUen  v.  MiU$,  2  Ad.  & 
EILI7. 


■     »' 


II.  By  whom  an  Ejectment  may  be  broughL 

An  ejectment  may  be  brought  by  the  following  persons; 

1.  Bargainee^  under  a  commission  of  bankrupt,  1  Wils. 
276. 

2.  Conusee  of  a  statute  merchant  or  staple. 

3.  Copyholders  (7)^  Moor,  569.  1  Leon.  4  Cro.  Eliz.  535. 


't 


(7)  If  a  copyholder,  without  Ucense,  makes  a  lease  for  one  year, 
or,  with  license,  makes  a  lease  for  many  years,  and  the  lessee  be 
ejected,  he  shaU  not  sne  in  the  lord's  court  by  plaint,  but  shall  have 
an  efectio  Jimus  at  the  common  law;  because  he  has  not  a  customary 
estate  by  copy,  but  a  warrantable  estate  by  the  rules  of  the  common 
law.  Co.  Cop.  B.  51.  If  the  copyholders  of  a  manor  belonging  to 
a  bishopric,  during  the  vacancy  of  the  see,  commit  a  forfeiture  by 
cutting  timber,  the  succeeding  bishop  may  bring  ejectment.  Read 
T.  Alien,  Oxford  circuit,  1730,  per  Comyns,  Bull.  N.  P.  107.  The 
lord  may  seize  copyhold  land  quousque,  in  virtue  of  a  right  which 
accrued  to  the  preceding  lord,  on  default  of  the  heirs  coming  in  to 
be  admitted;  and  that,  although  be  be  the  devisee,  and  not  the 
heir  of  the  preceding  lord ;  but,  to  entitle  the  lord  to  make  such 
seizure,  there  must  be  three  proclamations  made,  at  three  consecu- 
tive courts.  Doe  d.  Bcver  v.  Trueman,  1  B.  &  Ad.  736.  An  heir  to 
whom  a  copyhold  descends,  may  surrender  before  admittance,  be- 
cause he  is  in  by  course  of  law,  and  the  custom,  which  makes  him 
heir  to  the  estate,  casts  the  possession  upon  him  from  his  ancestor; 
consequently  such  heir  may  maintain  ejectment  before  admittance  *. 
So  the  grantee  of  a  copyhold  in  reversion  has  a  good  and  perfect  title 
by  the  grant,  without  admittance,  and  may  maintain  ejectment  on 
the  deadi  of  the  tenant  for  life.  Roe  v.  Loveless,  2  B.  and  A.  453. 
But  a  stranger,  to  whom  a  copyhold  is  surrendered,  has  nothing  be« 
fore  admittance,  because  he  is  a  purchaser.  Until  the  admittetnce 
of  surrenderee  the  copyhold  remains  in  the  surrenderor,  and  if  he 
dies  his  heir  may  bring  ejectment.  Wilson  v.  Weddell,  Yelv.  144. 
But  after  admittance  surrenderee  may  maintain  ejectment  against 
surrenderor,  and  lay  his  demise  on  a  day  between  the  times  of  sur* 
render  and  admittance.    Holdfast  v.  Ckipham,  1  T.  R.  600.    Admit- 

*  Adm.  Per  Cur.  in  Roe  d.  Jeffereys  v.  Hicks,  2  Wils.  15,  and  Per  Kenyon 
C.  J.  in  Doe  y.  HeHier,  3  T.  R.  16&.  S.  P. 
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4  Rep.  26.  a.  Cro.  Jac.  31.  Telv.  144. 1  T.  R.  600.  A  copy- 
holder cannot  make  a  lease  for  more  than  one  year  without  a 
license,  or  by  special  custom^  without  incurring  a  forfeiture 
of  his  estate:  but  a  lease  for  one  year  is  good  without  either, 
and  a  copyholder  may  maintain  an  ejectment  upon  it.  Froael 
V.  Wehhy  Cro.  Jac.  403.   Erish  v.  RweSy  Cro.  Eliz.  717. 

4.  Corporation  aggregate^  Carth.  390. 12  Mod.  113.  or  sole. 

5.  Devisee,  1  Inst.  240.  b. 

6.  Grantee  of  rent  chai^,  with  a  power  to  retain  until  sar- 
tisfaction,  1  Saund.  112. 

7*  Guardian  in  socage  (8). 


tance  of  tenant  for  life  is  admittance  of  him  in  remainder,  without 
any  other  admittance.  Auncelme  v.  Auncelme,  Cro.  Jac.  31.  War' 
9opp  y.  AbelU  5  Mod.  307.  But  if  a  copyhold  be  surrendered  to  one 
for  life»  remainder  to  another  in  fee,  if  the  lord  is  to  have  a  fine 
from  the  remainder-man  there  ie  occasion  for  a  new  admittance. 
Gippen  v.  Bwmyy  Moor,  465.  And  a  custom  that  the  remainder- 
man coming  into  possession  on  the  death  of  tenant  for  life,  shall  be 
admitted  and  pay  a  fine  is  a  good  custom.  Doe  d.  Whitbread  v. 
Jenny,  5  East,  522.  An  heir  at  law  may  devise  his  copyhold  estate* 
without  having  been  admitted,  and  without  previous  payment  of  the 
lord's  fine.  WriglU  v.  Banks,  3  B.  &  Ad.  664.  The  devisee  of  a 
copyhold  or  customary  estate,  which  had  been  surrendered  to  the  use 
of  the  will,  having  died  before  admittance,  it  was  holden,  that  her 
devisee,  though  afterwards  admitted,  could  not  recover  in  eject- 
ment ;  for  the  admitttance  of  the  second  devisee  had  no  relation  to 
the  last  legal  surrender,  and  the  legal  title  remained  in  the  heir  of  the 
.surrenderor.  Doe  d.  Vernon  v.  Vernon,  9  East,  8.  A  copyhold  te- 
nant surrendered  his  estate  to  the  use  of  another,  and  afterwards 
committed  and  was  convicted  of  felony  before  admittance  of  the 
surrenderee:  it  was  holden,  that  the  estate  was  by  the  custom  for- 
feited to  the  lord.  R,  v.  Lady  St.  John  MiUmay,  5  B.  &  Ad.  254. 
Where  a  copyholder  was  convicted  of  a  capital  fdony,  but  pardoned, 
upon  condition  of  remaining  two  years  in  prison,  and  the  lord  did 
not  do  any  act  towards  seizing  the  copyhold;  it  was  holden,  that  at 
the  expiration  of  the  two  years,  the  copyholder  might  maintain 
ejectment  against  one  who  had  ousted  him;  inasmuch  as  the  pardon, 
by  virtue  of  stat.  6  Geo.  4.  c.  25.  s.  7.  restored  him  to  his  compe- 
tency, and  the  estate  would  not  vest  in  the  lord  without  any  act 
done  by  him.  Doe  d.  Evans  v.  Evans,  5  B.  and  C.  584.  Copyholds 
are  within  the  statute  against  fraudulent  conveyances,  27  Eliz.  c.  4. 
Doe  d.  Tunstall  v.  Bottriell,  5  B.  &  Ad.  131,  overruling  the  dictum 
of  Blencowe,  J.  in  Bull.  N.  P.  108. 

(8)  Guardian  in  socage  may  make  a  lease  for  years,  and  his  lessee 
may  have  an  ejectio  fimue,  per  three  justices,  Cro.  Jac.  99.  Adm, 
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8.  Infiint,  per  Mallet,  J.  March,  143. 

9.  Legatee  of  a  chattel  real  may  maintain  ejectment  against 
executor^  or  a  stranger^;  but  the  assent  of  the  executor  to 
the  bequest  must  be  proved. 

10.  Mortgagee,  Doug.  21.  Salk.  245.  Str.  413.  (9). 

d  Doe  ▼.  Guy,  3  East,  120.  e  1  Str,  70. 


Hutt.  16,  17.  Guardian  in  socage  may  make  a  lease  of  the  infant's 
estate  until  his  age  of  14  years,  and  upon  sach  lease  the  lessee  may 
maintain  an  ejectment.  2  Roll.  Abr.  41.  (Q)  pi.  4.  Guardian  in 
Mcage  may  bring  trespass  or  ejectment  in  his  own  name,  or  make  a 
lease  of  the  land  in  his  own  name,  until  the  infant  amve  at  the  age 
of  14.  Per  Cur.  Ld.  Raym.  131.  Guardian  appointed  by  deed,  or 
will  in  writing,  attested  by  two  witnesses  under  the  stat.  12  Car.  2. 
c.  24.  s.  8  and  9,  has  the  same  interest  id  all  respects  as  a  guardian 
in  socage  had  before,  with  these  exceptions:  1st.  such  guardian 
may  hold  his  office  for  a  longer  time  than  the  guardian  in  socage 
coidd;  viz.  until  the  heir  attain  the  age  of  twenty-one;  2nd.  the  next 
of  kin  not  inheritable  were  the  persons  entitled  to  be  guardians  in 
socage;  but,  under  the  statute,  the  person  appointed  by  the  father 
shall  be  guardian.  See  Vaugh.  1 79.  and  1  P.  Wms.  102.  See  also  se- 
veral learned  notes  on  the  subject  of  guardianship  in  Harg.  Co.  Litt. 
88.  b. 

(9)  But  by  stat.  7  G.  2.  c.  20.  s.  1 .  "  Where  any  action  of  eject- 
ment shall  be  brought  by  any  mortgagees,  their  heirs,  executors,  &c. 
amd  no  suit  shall  be  depending  in  equity  for  foreclosing  or  redeeming 
such  mortgaged  lands,  if  the  person  having  right  to  redeem,  and  who 
shaU  appear  and  become  defendant,  shall,  pending  sitch  action,  pay 
unto  the  mortgagees,  or,  in  case  of*  refusal,  bring  into  court,  prin- 
cipal, interest,  and  costs,  expended,  either  in  law  or  in  equity,  upon 
such  mortgage;  the  monies  so  paid  or  brought  into  court,  shall  be 
in  satisfaction  of  such  mortgage,  and  the  court  shall  discharge  the 
mortgagor  or  defendant  from  the  same,  and  compel  the  mortgagees 
by  rule  of  court,  at  the  costs  of  the  mortgagor,  to  reconvey  the 
mortgaged  lands,  and  deliver  up  all  deeds  and  writings  in  their  cus- 
tody rdbsting  to  the  titie."  N.  There  must  be  an  affidavit,  that 
there  is  not  any  suit  in  equity  depending.  After  judgment  for  the 
plaintiff  in  ejectment,  the  mortgagor  prayed  to  bring  the  money  into 
court  on  the  preceding  statute;  but  per  Page  and  Chappie,  Js.,  the 
statute  gives  hberty  to  do  it,  pending  the  action :  but,  after  judgment 
the  action  is  not  depending;  the  appUcation,  therefore,  was  re- 
fused. Wilkinson  d.  Look  v.  Traxton,  B.  R.  M.  14  G.  2.  Ser- 
jeant Leeds'  MSS.  This  statute  contains  a  proviso  (s.  3.),  that 
it  shall  not  extend  to  any  case,  where  the  party  praying  a  redemp- 
tion has  not  a  right  to  redeem,  &c.  Hence  where  the  mortgagor 
has  agreed  to  convey  the  equity  of  redemption  to  the  mortgagee,  the 
court  will  not  stay  proceedings.  Goodtitle  d«  Tagswn  v.  Pope, 
7  T.  R.  185. 
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11.  Personal  representatiye^  stat  4  Edw.  3.  c.  7.  4  Rep. 
94.  a.  1  Vent.  30. 

12.  Provisional  assimee  of  insolvent  debtor's  court.  Doe 
d,  Clark  v.  Spencer,  3  Bingh.  203^  even  without  the  authority 
of  that  court  or  the  creditors  to  sue.  Doe  d.  Spencer  v.  Clark, 
3  Bingh.  370.  But  insolvent  himself^  after  such  assignment, 
cannot  maintain  ejectment^,  although  provisional  assignee  has 
not  taken  possession^  nor  permanent  assignee  been  ap- 
pointed^ nor  rent  withheld  from  lessor. 

13.  Tenant  by  elegit. 

14.  Tenant  in  common  may  maintain  ejectment  against  his 
companion  upon  an  actual  ouster^  Litt.  sect.  322. 

N.  Committee  of  a  lunatic's  estate  cannot  bring  an  eject- 
ment^ Hob.  215.  Hutt  16. 

The  stat  11  Geo.  2.  c  19.  s.  16.  extended  by  stat.  57  Geo. 
3.  c.  52.  authorizes  two  justices  under  certain  regulations  to 
put  landlords  into  possession,  where  tenants  desert  the  pre- 
mises, and  leave  the  same  uncultivated  or  unoccupied,  so  as 
no  sufficient  distress  can  be  had.  Where  a  tenant  ceased  to 
reside  on  the  premises  for  several  months,  and  left  them 
without  any  furniture  or  other  property  sufficient  to  answer 
the  year's  rent:  it  was  holden,  that  the  landlord  mi^ht  pro- 
ceed imder  the  stat.  11  G.  2.  c.  19.  s.  16.  although  he  Imew 
where  the  tenant  then  was,  and  although  the  justices  found  a 
servant  of  the  tenant  on  the  premises,  when  they  £u^t  went  to 
view  the  same.    Exp.  PUton,  1  B.  and  A.  369. 

Difficulties  having  frequently  arisen,  and  considerable  ex- 
penses having  been  incurred  by  reason  of  the  refusal  of  per- 
sons, who  had  been  permitted  to  occupy,  or  who  had  intruded 
themselves  into  parish  houses,  to  deliver  up  possession  of 
such  housesj  by  stat.  59  Geo.  3.  c.  12.  s.  24.  two  justices  are 
empowered,  in  such  cases,  to  cause  possession  to  be  deli- 
vered to  churchwardens  and  overseers.  The  mode  of  pro- 
ceeding is  prescribed  by  the  statute.  This  statute  was  not 
intended  to  take  away  a  right  which  the  owner  of  property 
had  at  common  law  to  enter  and  take  possession,  if  it  could 
be  done  peaceably,  but  to  provide  an  expeditious  mode, 
whereby  parish  officers  might  obtain  possession  where  it  was 
obstinately  withheld ;  and  that  they  might  not  do  that  which 
had  before  been  sometimes  done,  viz.  might  not  turn  occu- 
piers out  vi  et  armis,  which  led  to  frurther  expense  and  litiga- 
tion. The  provisions  of  the  statute  are  equally  applicable, 
whether  the  party  has  wrongfrdly  intruded  himself  mto  the 

f  Doe  y.  Andrews,  4  Bingph.  348.  Best,  C.  J.  diss. 


EJECTTMENT.  705 

premises,  or  has  been  suffered  by  the  parish  officers  to  oc- 
cupy them. 

The  I7ih  section  vests  all  real  property  belonging  to  the 
parish  in  the  churchwardens  and  overseers  in  succession,  as 
a  corporation.  In  a  case  where  it  did  not  appear  who  had 
the  l^al  property  at  the  time  of  the  act  passing,  but  rent  had 
been  paid  to  the  churchwardens  and  overseers  as  such,  it  was 
holdens,  that  the  property  belonged  to  the  parish,  and  that 
the  present  churchwardens  and  overseers  might  recover  the 
same,  having  given  a  notice  to  quit,  although  defendant 
claimed  to  hold  under  a  lease  granted  by  former  churchwar- 
dens and  overseers,  for  an  unexpired  term,  inasmuch  as  such 
lease  having  been  granted  before  the  act,  it  conveyed  no  legal 
interest;  and  the  defendant  therefore  might  be  treated  as  a 
tenant  from  year  to  year,  whose  tenancy  had  been  determined 
by  the  notice. 

A  pauper  had  removed  from  a  parish  house,  the  overseers 
entered,  resumed  possession,  and  afterwards  carried  away  the 
furniture  which  belonged  to  them,  it  was  holden^,  that  they 
were  justified  in  so  doing,  without  giving  any  notice  to  quit, 
and  were  not  bound  to  pursue  the  mode  pointed  out  by  the 
foregoing  statute;  for  that  did  not  apply.  Under  tins  act, 
property  held  by  trustees  for  the  benefit  of  a  parish,  vests  in 
the  churchwardens  and  overseers  ^  and  the  statute  extends 
to  tenements,  the  profits  of  which  are  applicable  to  the  pur- 
pose for  which  a  church-rate  is  levied^. 


III.  For  what  TTtings  an  Ejectment  wiU  Ue. 

In  general  an  ejectment  will  lie  to  recover  the  possession 
of  any  thing  whereon  an  entry  can  be  made,  and  whereof  the 
sheriff  can  deliver  possesmon.  Hence  an  ejectment  will  lie 
for  the  recovery  of 

acres  of  alder  carr  in  Norfolk,  because  alder  carr  is  a 

term  well  known  in  that  county,  and  signifies  the  same  as 
alnetum,  Barnes  v.  Peterson,  Str.  1063. 

f  Doe  d.  Higgi  v.  Terry,  4  Ad.  ft  EU.  h  Wildbor  y.  Rainforth,  8  fi.  and  C.  4. 

274.  recognising  Doe  ▼.  Hiley.  Doe  i  Doe  d.  Jackson  ▼•  Hilej,  10  B.  ft  C. 
d.  Hobbt,  ▼.  CockeU,  4  Ad.  ft  £U.        S86. 

478.     8.  P.  k  S.  C. 
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Beastgate  in  Suffolk^  Bennington  v.  Goodtiile,  Str.  1084. 

Bedchamber.  3  Leon.  210. 

acres  of  bogge  in  Ireland^  Cro.  Car.  512. 

Catdegate  in  Yorkshire  (10).  Metcaff  v.  Roe,  B.  R.  M. 
9  Geo.  2.  Ca.  Temp.  Hardw.  167* 

Churchy  by  the  name  of  a  messuage^  Salk.  256. 

Coahnine^  Comyn  v.  Kyncto,  Cro.  Jac.  150. 

de  mineris  carbonum  in  county  palatine  of  Durham^ 

Carth.  277. 

Common  of  pasture  adjudged  good  after  verdict;  for  it 
shall  be  intended  such  common  of  pasture  as  an  ejectment 
will  lie  for^  viz.  common  appendant  or  appurtenant^  Newman 
V.  Holdmyfasty  Str.  54. 

Cottage,  HiU  v.  GUes,  Cro.  Eliz.  818. 

acres  of  fiirze  and  heath,  and acres  of  moor 

and  marsh,  Connor  v.  West,  5  Burr.  2673. 

House,  Royston  v.  Eccleston,  Cro.  Jac.  54. 

part  of  a  house,  known  by  the  name  of  the  Three 

Kings  in  A.,  SuUivan  v.  Seagrave,  Str.  695. 

Land,  and  coalpit  in  the  same  land.  Objection,  that  it  is 
bis  petitum.  Answer,  ejectio  fimue  is  a  personal  action,  and 
plaintiff  demands  nothing  certainly,  Harebottle  v.  Placock, 
Cro.  Jac.  21. 

N.  Under  the  description  of  land,  the  owner  of  the  soil 
may  recover  land  which  is  subject  to  a  public  easement,  such 
as  the  king's  highway:  and  a  wall  being  built  on  the  land, 
shall  not  vitiate  the  description,  Goodtitie  d.  Chester  v.  Alker, 
1  Burr.  133. 

Messuage  or  tenement,  caUed  the  Black  Swan,  1  Sidf.  295. 

acres  of  mountain  in  Ireland,  Lord  KUdare  v. 

Fisher,  Str.  71-  Lo'^d  Kingston  v.  Babbington,  1  Bro.  P.  C. 
71.  Tomlin's  ed. 


(10)  Ejectment  for  ten  acres  of  pasture  cattlegates  with  their  ap- 
purtenances, in  a  close  called,  &c.  in  Yorkshire.  Motion  after  ver- 
dict in  arrest  of  judgment,  on  the  ground  of  uncertainty  of  descrip- 
tion. Per  Cur.  Either  cattlegate  must  be  considered  as  pasture,  and 
then  it  is  synonymous  with  the  word  pasture  preceding  it ;  or  else  it 
must  be  taken  for  common  of  pasture  for  cattle;  and  then  being  after 
verdict  it  must  be  taken  for  common  appurtenant,  which  is  recovera- 
ble in  ejectment.    Metcalf  v.  Roe,  M.  9  G.  2.  B.  R. 
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Orchard,  Wright  v.  Wheatley,  Cro.  Eliz,  854. 

Rectory  of  B.  and  a  certain  place  there  called  the  Vestry, 
3  Lev.  96,  97*  Hutchinson  v.  PiMery  adjudged  on  error  in 
the  Exchequer  Chamber,  and  recognised  in  2  Lord  Raym. 
1471- 

Stable,  1  Lev.  58. 

Where  an  Ejectment  will  not  lie. — But  an  ejectment  cannot 
be  maintained  for  a — 

Close,  11  Rep.  55.  6odb.  53. 

Manor,  without  describing  the  quantity  and  nature  of  land 
therein,  Latch,  61.  Lit.  Rep.  301.  Hetl.  146. 

Messuage  and  tenement,  Doe  v.  Plowmany  1  East's  R.  441. 
(11),  Messuage,  garden,  and  tenement,  Goodtitle  v.  Walton, 
Str.  834.  But  ho  ground  for  reversal  on  error,  if  demanded 
in  same  count;  because  when  same  count  contains  two  de- 
mands, for  one  of  which  action  lies  and  not  for  the  other,  all 
the  damages  shall  be  referred*  to  the  good  cause  of  action. 

Messuage  or  tenement,  Goodright  on  d.  Welch  v.  Flood, 
3  Wils.  23. 

Messuage,  situate  in  Coventry^,  in  the  parishes  of  ^.  and 
B.  or  one  of  them.  Holden  bad  for  uncertainty,  after  verdict, 
and  that  the  words,  '^  or  one  of  them,^^  could  not  be  rejected. 

De  peci&  terras.  Moor,  702.  pL  976. 

De  castro,  villa  et  terris,  Yelv.  118. 

Ejectment  will  not  lie  for  things  that  lie  merely  in  grant, 
whidh  are  not  in  their  nature  capable  of  being  deUvered  in 
execution,  as  an  advowson,  common  m  gross,  Cro.  Jac.  146. 

An  ejectment  will  not  lie  for  libera  piscaria,  Cro.  Jac. 
146.  Cro.  Car.  492.  8  Mod.  277-  1  BrowiU.  142.  contra  per 
Ashhurst,  J.  1  T.  R.  361. 

Nor  pro  quodam  rivulo  sive  aquee  cursu^  called  D.  Telv. 
143.  nor  for  Pannage,  1  Lev.  212. 

«  Doe  d.  Laurie  y.  DyeboU,  8  B.  and    b  Qoodiight  d.    Griffin  ▼.  Fawaon, 
C.  70.  7  Mod.  457.  Svo.  edit.  1  Bam.  150, 

S.  C. 


(11)  But  after  verdict  the  court  will  give  leave  (even  pending  a  rule 
to  arrest  the  judgment  on  tlus  ground)  to  enter  the  verdict  according 
to  the  judge's  notes  for  the  messuage  only.  Goodtitle  d.  WrvgJU  v. 
CHway,  SEast,  357. 
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Nor  for  a  tin-bound.  Doe  d.  E.  of  Falmouth  v.  Alderson 
lM.andW.210. 

The  owner  of  the  fee  by  indenture  granted  to  A.,  his  part- 
ners^ fellow  adventurers^  &c.  free  liberty  to  dig  for  tin  and  all 
other  metals  throughout  certain  lands  therein  described^  and 
to  raise,  make  mercnantable,  and  dispose  of  the  same  to  their 
own  use ;  and  to  make  adits,  &c.  necessary  for  the  exerdse 
of  that  liberty,  together  with  the  use  of  all  waters  and  water- 
courses, excepting  to  the  grantor,  liberty  for  driving  any  new 
adit  wi^in  the  lands  thereby  granted,  and  to  convey  any 
watercourse  over  the  premises  granted,  habendum  for  twenty- 
one  years ;  covenant  by  the  grantee  to  pay  one-eighdi  share 
of  all  ore  to  the  grantor,  and  all  rates,  taxes,  &c.  and  to  work 
effectually  the  mines  during  the  term ;  and  then,  in  failure 
of  the  performance  of  any  of  the  covenants,  a  right  of  re- 
entry was  reserved  to  the  grantor,  it  was  holden^  that  this 
deed  did  not  amount  to  a  lease,  but  contained  a  mere  license 
to  dig  and  search  for  minerals,  and  the  grantee  could  not 
maintain  an  ejectment  for  mines  lying  within  the  limits 
of  the  set,  but  not  connected  with  the  workings  of  the 
grantee. 


IV.  In  what  Cases  previous  Steps  must   be  taken  before 

Ejectment  brought. 

In  some  cases  before  an  ejectment  can  be  brought,  some 
previous  steps  must  be  taken,  in  order  to  entitle  the  plaintiff 
to  the  action.  Under  what  circumstances  these  proceedings 
will  be  necessary,  will  appear  from  the  following  remarks : 

An  actual  entry  is  necessary,  to  avoid  a  fine  levied  with 
proclamations,  according  to  the  stat.  4.  H.  7-  c.  24  (12) ;  and 
an  ejectment  cannot  be  brought  until  such  entry  has  been 
made^.  And  by  stat.  4  Ann.  c.  16.  the  action  must  be  com- 
menced within  one  year  next  after  the  making  such  entry, 
and  prosecuted  with  effect;   the  plaintiff  laying  his  demise 

c  Doc  d.  Hanley  v.  Wood,  2  B.  and  A.    d  Berrington  v.  Parkhuret,  Str.  1086. 
724.  Compere  v.  Hicki,  7  T.  K.  727. 


(12)  By  3  &  4  W.  4.  c.  74.  abolition  of  fines  after  SlstDcc.  183S. 
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on  a  day  subsequent  to  the  day  of  the  entry®.  But  an  actual 
entrv  is  not  necessary  to  avoid  a  fine  at  common  law^  without 
proclamations':  nor  a  fine  with  proclamations,  if  all  the  pro- 
clamations were  not  made  at  the  time  when  the  ejectment  was 
brought^;  nor  a  fine  which  has  no  operation,  as  a  fine  levied 
by  son  of  tenant  at  sufferance^,  or  a  fine  levied  by  a  tenant 
for  years^ ;  nor  to  maintain  an  ejectment  on  a  clause  of  re- 
entry for  non-payment  of  rent^.  So  if  one  of  two  tenants 
in  common  oi  a  reversion  levy  a  fine  of  the  whole,  such  fine 
does  not  require  an  actual  entry  by  the  other  tenant  in  com- 
mon to  avoid  it'.  Where  tenant  for  life  levies  a  fine  with 
proclamations,  although  it  is  not  any  bar  to  those  in  remain- 
der, yet  a  remainder-man  must  make  an  actual  entry,  in  order 
to  avoid  it,  before  he  can  maintain  an  ejectment™ ;  but  he 
need  not  enter  until  five  years  after  the  death  of  a  tenant 
for  life*^.  An  entry  upon  an  estate  generally,  is  an  entry  for 
the  whole°;  if  it  be  for  less  it  should  be  so  de&ied  at  the  time. 
But  it  is  a  sufficient  entry  to  avoid  a  fine,  if  the  party  enters 
expressly  to  claim  the  premises  as  his  ownP ;  it  is  not  neces- 
sary for  him  to  say  that  he  enters  to  avoid  all  fines,  or  to 
specify  what  particular  act,  adverse  to  his  own  interest,  he 
means  to  defeat.  In  a  case  where  a  party  had  a  right  of 
entry  upon  condition  broken  <i ;  and  a  stranger  entered,  and 
afterwards  the  plaintiff  assented  to  such  entry,  and  brought 
an  ejectoient  laying  the  demise  after  the  assent,  it  was  holden 
sufficient.  Where  an  ejectment  is  brought  by  a  corporation 
aggregate  they  must  execute  a  letter  of  attorney  to  some  per- 
soi^  empowering  him  to  enter  on  the  land;  but  a  verbal 
notice  to  quit,  given  by  a  steward  of  a  corporation,  is  suffi- 
cient'. Where  lands  are  in  the  possession  of  a  receiver^, 
under  an  appointment  of  the  Court  of  Chancery,  an  ejectment 
cannot  be  brought  for  the  recovery  of  such  lands,  without 
leave  of  the  court.  Such  receiver  is  authorized  to  determine 
tenancies  firom  year  to  year  by  a  notice  to  quit^ 

e  2  Str.  lOea.  7  T  R.  727.  m  Compere  v  Hidu,  7  T.  R.  433.  727* 

f  Jenkins  on  d.  Harris  and  Wiia,  v.  n  Pomfret  ▼.  Windsor,  2  Ves.  481. 

Prichard,  2  WiU.  46.  o  Per  Lord  Kenyon,  C.  J.  3  T.  R.  170. 

g  Doe  d.   Ducket  and  Ladbrooke  t.  p  Doe  d.  Jones  t.  Williams,  A  B.  and 

Watts,  0  East,  1 7,  in  wkieh  Tapner  d.  Ad.  783. 

Pedcham  t.  Merlott,  WUles,  177.  q  FitcbetT.  Adams,  Str.  1128. 

was  overruled.  r  Roe  d.  Dean  and  Ch.  of  Rochester 

h  Doe  V.  Perkins,  3  M.  and  S.  271.  v.  Pierce,  2  Campb.  96. 

i  Per  Lord  Kenyon,  C.  J.  in  Peaceable  s  Angel  t.  Smith,  L.  1.  H.  Feb.  1804. 

V.  Read,  1  East,  675.  EJdon,  C.  10  Ves.  jvn.  336. 

k  Goodright  y.  Cator,  Dour.  477.  t  Doe  d.  Ilarsack  y.  Read,  12  East,  59. 
1  Roe  T.  Elliot,  1  B.  and  A.  85.    See 

also  Doe  v.  Harris,  5  M.  &  S.  326. 
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V.  In  what  Cases  a  Notice  to  quit  must  be  given  before 
Ejectment  brought. — Requisites  of  Notice, — Waver  of 
Notice. — Where  Notice  is  not  required. 

The  old  tenancy  at  will  being  attended  ivith  many  incon- 
veniences^ the  inclmation  of  the  courts  has  of  late  been  to 
make  every  tenancy  a  holding  from  year  to  year,  if  they  can 
find  any  foundation  for  i/* ;  as  if  the  lessor  accepts  yearly 
rent^  or  rent  measured  by  any  aliquot  part  of  a  year ;  and  it 
has  been  considered  as  more  advantageous  to  the  parties^  that 
such  demises  should  be  construed  to  be  tenancies  from  year 
to  year^  so  long  as  it  shall  please  both  parties ;  for  in  that 
case  one  party  cannot  determine  the  tenancy^  without  giving 
a  reasonable  notice  to  quit  to  the  other;  with  respect  to 
which  it  may  be  laid  down  as  a  general  rule^  that  half  a  year's 
(13)  notice'*,  expiring  with  the  year  of  the  tenancy,  is  a  rea- 
sonable notice  in  all  cases,  except  where  a  different  period  is 
estabUshed,  either  by  express  agreement,  or  the  custom^  of 
particular  places  (14).     If  the  tenant  die,  his  personal  repre- 

a  See   RichardBon   t.    Lang^idge,    4  had  been  paid  for  a  single  quarter 

Taunt.  128.  where  the  agreement  wag  only,  Abbott,  C.  J.  held  that  not  to 

holden  to  be  a  tenancy  at  will ;  the  be  evidence  of  a  new  continuing  te- 

premiaes  being  let  so  long  as  both  nancy, 

parties  liked,  and  a  compensation  re*  b  13  H.  8.  15  b. 

served  accruing  de  die  in  diem  and  c  Roe  d.  Brown  v.  Wilkinson,  Hai^. 

not  referribleto  a  year  or  any  aliquot  and  But  Co.  Litt  270.  b.  n.  I.  Roe 

part  of  a  year.  In  Freeman  v.  Jury,  d.  Henderson  v.  Chamock,  Peake's 

Moody  and  Malkin,  19.   and  post  N.  P.  C.  4.  5. 
tit  use  and  occupation,  p.  where  rent 


(13)  By  legal  computation  half  a  year  contains  182  days ;  for  the 
odd  hours  are  r^ected.  1  Inst.  135.  b.  But  a  notice  served  on  the 
28th  of  September  to  quit  on  the  25th  of  March,  although  the  period 
contain  only  179  days,  has  been  holden  to  be  a  good  notice.  Doe  d. 
Harrop  v.  Green,  4  £sp.  N.  P.  C.  199.  And. Lord  SUenborough,  in 
the  same  case,  said,  that  a  notice  on  the  29th  of  September  to  quit 
at  Lady-day  following  had  been  holden  good.  See  R.  v.  Swyer,  10 
B.  &  C.  486.  where  it  was  holden,  that  the  words,  **  Three  Years" 
in  the  prohibitory  clause  of  a  charter  imported  years  of  office,  and 
not  calendar  years. 

(14)  By  the  custom  of  London,  a  tenant  at  will,  under  40s.  rent, 
shall  not  be  turned  out  without  a  quarter's  warning.  Dethik  v. 
Saunders,  2  Sidf.  20.     See  also  Tyley  y.  Seed,  Skin.  649. 
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tentative,  having  the  same  interest  in  the  land  which  the 
tenant  had,  will  be  entitled  to  the  same  notice  ;  that  is,  half 
a  year's  notice  ending  with  the  year^.  So  if  an  infant  be- 
comes entitled  to  the  reversion  of  lands  leased  to  a  tenant 
from  year  to  year,  he  cannot  maintain  an  ejectment,  miless 
he  hais  given  the  tenant  a  proper  notice  to  quit^.  There  is 
not  any  distinction  between  houses  and  land,  in  this  repect. 
Half  a  year's  notice  to  quit,  ending  with  the  year  of  the  te- 
nancy, must  be  given  in  both  cases^  Neither  will  the  cir- 
cumstance of  the  rent  being  reserved  quarterly,  vary  the  case, 
if  the  tenancy  be  from  year  to  years^  (15).  So  if  a  house  be 
let  Jirom  year  to  year,  to  quit  at  a  quarter's  notice,  the  notice 
must  be  given  to  quit  at  the  end  of  a  quarter  expiring  with  a 
year  of  tiie  tenancy^  But  if  the  demise  be  for  one  year 
only,  and  then  to  continue  tenant  afterwards,  and  to  quit  at  a 
qtiarter's  notice,  a  quarter's  notice  ending  at  any  time  will  be 
■officient^.  So  where  premises  are  taken  under  an  agree- 
ment by  which  the  ^^  tenant  is  always  to  be  subject  to  quit 
lit  three  months'  notice,"  tiiis  constitutes  a  quarterly  tenancy, 
which  may  be  determined  by  a  three  months'  notice  to  quit, 
expiring  at  the  same  time  of  the  year  it  commenced,  or  any 
corresponding  quarter-day.  But  although  the  tenant  imder 
such  an  agreement  enters  in  the  middle  of  one  of  the  usual 
quarters  if  there  appears  to  be  no  agreement  to  the  contrary, 
he  will  be  presumed  to  hold  from  the  day  he  enters,  and  the 
tenancy  can  only  be  determined  by*  a  notice  expiring  on  that 
day  of  the  year,  or  some  other  quarter-day  calculated  from 
thence^. 

A  demise,  ^'not  for  one  year  only,  but  from  year  to  year," 
inures  as  a  demise  for  two  years  at  least ;  and  consequentiy, 
the  tenant  cannot  be  ejected  after  a  notice  to  quit  at  the  ex- 
piration of  the  first  year^.  But  where  ftumished  apartments 
were  taken"^  ^^/or  twelve  months  certain,  and  six  months^  no* 
Hce  qfterwardk,^  it  was  contended,  that  the  defendant,  under 
the  above  taking,  was  not  at  hberty  to  quit  till  six  months' 

d  Doe  (L  Sbore  f.  Porter,  3  T.  R.  13.  h  Doed.  Pitcher  v.  DonoYan,2  Campb. 

Set  alio  3  Wils.  25.  and  Lawience,  78.     1  Taunt.  555.  8.  C. 

J.  in  R.  y  Stone,  6  T.  R.  298.  i   Per  Chambre,  J.  S.  C. 

€  Maddon  ▼.  White,  2  T.  R.  169.  k  Xemp  v.  Derrett,  3  Campb.  510. 

f  Right  ▼.  Darby,  1  T.R.  162.  1   Denn  v.  Cartwrigfat,  4  East,31. 

f  Shirley  v.  Newman,  1  £sp.  N.  P.  C.  m  Thompson  v.  Maberly,  2  Campb.  573. 

267.    Kenyon,  C.  J. 


(15)  But  where  a  house  is  taken  by  the  month,  a  month's  notice 
win  be  sufficient.     Doe  d.  Parry  v.  Hagell,  1  Esp.  N.  P.  C.  94. 

VOL.  U.  C 
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notice  had  been  given  after  the  expiration  of  the  first  year; 
but  Lord  Ellenborough  was  clearly  of  opinion^  that  the  de- 
fendant was  only  bound  to  remain  the  twelve  months  certain^ 
and  that  he  was  at  liberty  to  quit  at  the  end  of  that  period^ 
by  giving  six  months^  previous  notice.  His  lordship  laid 
considersmle  stress  upon  the  word  certaiUy  apphed  to  the  first 
twelve  months,  which  shewed  that  every  thing  afterwards 
was  uncertain  and  depended  on  the  notice.  If  a  lessee,  after 
the  expiration  of  the  lease,  holds  over  and  pays  rent,  the  law 
presumes  an  agreement  between  the  parties,  that  the  tenant 
shall  continue  the  possession  according  to  die  terms  of  the 
original  demise,  as  fiur  as  those  terms  are  consistent  with  a 
tenancy  from  year  to  year ;  in  which  case,  if  the  landlord 
means  to  determine  the  tenancy,  he  must  give  the  tenant  half 
a  year's  notice  to  quit,  corresponding  with  the  time  of  the 
original  taking.  In  this  case,  the  tenancy  from  year  to  year 
commences  at  the  same  time  when  the  lease  began  ■^ ;  and  if 
the  tenant  assign  the  premises,  the  assignee  will  be  tenant 
from  year  to  year  from  the  same  time,  and  notice  to  quit  must 
be  given  accordingly :  e.  ff,  ]£  the  original  term  began  from 
Michaelmas,  the  notice  must  be  to  quit  at  Michaelmas.  The 
receipt  of  rent  is  evidence  to  be  left  to  a  jury  that  a  tenancy 
was  subsisting  during  the  period  for  whicn  that  rent  wa» 
paid;  and  if  no  other  tenancy  appear,  the  presumption  is, 
that  that  tenancy  was  from  year  to  year.  A.,  being  tenant 
for  Ufe^,  with  remainder  to  the  lessor  of  the  plaintiff  in  fee, 
on  22nd  June,  1785,  demised  to  defendant,  for  twenty-one 
years,  to  commence  from  old  Lady  Day  then  past.  On  30th 
September,  17B5,  A.  died;  defendant  continued  in  posses- 
sion, and  paid  rent  to  the  lessor  of  the  plaintiff  for  two  years, 
on  old  Lady  Day  and  old  Michaelmas  Day ;  before  old  Mi- 
chaelmas Day,  1787^  lessor  of  plaintiff  gave  defendant  notice 
to  quit  on  old  Lady  Day  then  next.  Adjudged,  per  cur., 
that  the  notice  was  good,  on  the  ground,  that  payment  of 
rent  on  the  5  th  of  April  was  evidence  of  an  agreement  for  a 
tenancy  from  year  to  year  to  hold  from  that  day ;  although 
it  was  objected,  that  the  interest  of  the  tenant  for  life  having 
expired  on  the  30th  of  September,  the  notice  ought  to  have 
been  to  quit  at  the  end  of  the  year  from  that  time.  In  Ja- 
nuary, 1790,  A.P  let  a  farm  to  defendant  for  seven  years  by 
parol.  Defendant  was  to  enter  at  old  Lady  Day  on  tne  land^ 
and  on  the  house  on  the  25th  of  May,  and  he  was  to  quit  at 
Candlemas.     On  the  22nd  of  September,  1792,  a  notice  to 

n  Doe  d.  Castleton  v.  Samuel,  5  Esp.    o  Doe  d.  Jordan  v.  Ward,  I  H.  Bl.  97. 
N.  P.  a  173.  p  Doe  d.  Rigge  v.  Bell,  5  T.  R.  471. 
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([uit  at  Lady  Day  next  was  served  on  defendant.  The  court 
held,  that  this  notice  was  improper^  Lord  Kenyon,  C.  J.  ob-* 
serving,  that  though  the  agreement  be  void  by  the  statute  of 
frauds,  ha  to  the  duration  of  the  lease,  yet  it  must  regulate 
the  terms,  on  which  the  tenancy  subsisted,  in  other  respects , 
L  e.  as  to  the  rent,  the  time  of  year  when  the  tenant  was  to 

?ait,  &c.  The  agreement  was,  that  defendant  should  quit  at 
!!andlemas.  If  the  lessor,  therefore,  chose  to  determine  the 
tenancy  before  the  eiq)iration  of  the  seven  years>  he  could 
put  an  end  to  it  at  Candlemas  only* 

Where  the  in-<»ming  tenant  entws  upon  different  parts  of 
the  demised  premises  <i,  at  different  times,  half  a  year's  notice 
to  quit,  with  reference  to  the  substantial  time  of  entry,  that 
is,  with  reference  to  the  original  time  of  entry  on  the  substan- 
tial part  of  the  premises  demised  is  sufficient,  the  whole  be- 
ing demised  at  one  entire  rent.  It  is  not  necessary  that  the 
notice  to  quit  should  be  given  with  reference  to  the  time  of 
entry  on  the  other  parts,  which  are  only  auxiliary  to  the  prin- 
cipal subject  of  the  demise.  Neither  is  it  necessary  that 
separate  notices  to  quit  the  other  parts  should  be  given,  where 
all  the  parts  are  demised  as  one  entire  thing.  One  notice,  given 
in  conrormity  with  the  rule  laid  down,  is  sufficient.  The  sub- 
stantial time  of  entry  is  not  necessarily  to  be  collected  from 
the  rent  days,  per  Le  Blanc,  J.  7  Easl^  557^  though  it  hap- 
pened in  the  case  of  Doe  v.  Spence,  that  the  tenant  entered  on 
the  substantial  part  of  the  premises  on  the  day  from  which 
the  rent  was  reckoned.  It  is  a  question  of  fact  for  the  jury 
to  decide,  which  is  the  principal  and  which  the  accessorial 
subject  of  demise'.  This  being  found,  the  judge  may  then 
determine,  whether  the  notice  to  quit  has  been  given  m  due 
time* 

Requisites  of  Notice. — ^With  respect  to  the  notice  to  quit, 
it  may  be  observed,  that  although  a  paroLnotice  is  sufficient^, 
yet  it  is  more  advisable  to  give  a  written  notice ;  but  not 
attested  by  a  witness ;  for,  if  so  attested,  that  witness^  must 
be  called,  or  his  absence  must  be  accounted  for.  The  terms 
in  which  the  notice  is  expressed  should  be  clear  and  definite, 
in  order  to  avoid  any  objection  on  this  ground  at  the  trial  of 
the  ejectment ;  for  it  has  been  holden,  that  where  an  irregu- 

q  Doe  y.  Spence,  6  East,  120.    Doe  v.  i  Per  Loid  Elleaborough,  C.  J.  in  Doe 

Watkiiu,  7  East,    551.      See    also  d.  Ld.  Macartney  v.  Crick,  5  Esp. 

Doe  d.  Dagget  V.  Snowdon,  2  Bl.  R.  N.  P.  C.    197.    Roe  v.  Pierce,  '4 

1224.  Campb.  96. 

r  Dof  on  d.  of  Heapy  v.  Howard,  11  t  Doe  d.  Sykes  7.  Dumford,  2  M.  and 

East,  498.  S.  62. 

C  2 
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lar^  notice  is  given,  it  is  not  incumbent  on  the  party  seired 
with  it,  to  make  an  objection  to  it  at  the  time  of  service ;  it 
i$  sufficient  if  he  object  to  it  at  the  trial.  The  courts,  how^ 
ever,  seem  to  listen  to  these  objections  with  reluctance,  and 
will,  if  possible,  so  construe  the  notice  as  to  give  effect  to  it'* 
Hence,  ^^  I  desire  you  to  quit,  &a  or  I  shall  insist  an  double 
rent  /'  has  been  holden  a  good  notice^.  So  upon  a  taking 
from  old  Michaelmas  to  old  Michaelmas,  a  notice  to  auit  at 
Michaelmas  will  be  sufficient',  at  least  if  it  be  proved,  that 
the  tenancy  commenced  at  old  Michaelmas^*  So  a  notice  de- 
livered at  Michaelmas,  1796,  ^'to  quit  at  Lady  Day  which 
trill  be  in  the  year  1795,'^  was  adjucked  to  be  good;  for  the 
intention  is  dear,  and  the  words,  ^^m  the  year  1795,'^  may 
be  rejected^.  So  a  notice  to  quit  at  the  expiration  of  the 
current  year  of  the  tenancy,  which  shall  expire  next  after  the 
end  of  one  half  year  from  the  date  of  the  notice,  is  sufficient^ 
although  no  particular  day  is  mentioned^  It  is,  however, 
essentially  necessary,  that  the  notice  should  be  to  quit  at  the 
expiration  of  the  current  year  of  the  tenancy ;  that  is,  if  the 
defendant  hold  from  Michaelmas,  the  notice  must  be  given 
half  a  year  before  Michaelmas,  to  quit  at  Michaelmas ;  if  from 
Lady  Day  at  Lady  Day,  &c. ;  for,  if  a  notice  to  quit  at  Mid* 
summer  be  given  to  a  tenant  holding  from  Michaelmas,  or 
vise  versd,  it  will  be  insufficient^ ;  and  a  notice  to  quit  at  a 
particular  day  is  not  primd  facie  evidence  of  a  holding  from 
that  day®,  though  a  contrary  doctrine  was  formerly  holden^, 
unless  it  is  served  personally  on  the  tenant,  who  makes  no 
objection  at  the  timeSf.  In  a  case  where  the  notice  (which 
was  delivered  on  the  29th  of  September)  was  to  quit  on  the 
25th  of  March,  or  the  8th  day  of  April,  next  ensuing,  defen- 
dant having  objected  to  it  on  the  groimd  that  it  did  not  ex- 
press with  sufficient  accuracy  the  end  of  the  tenancy,  and  the 
time  when  the  defendant  was  to  quit,  and  that  at  all  events 
it  was  incumbent  on  the  lessor  of  the  plaintiff  to  shew  that 
the  defendant's  tenancy  commenced  either  on  the  25th  of 


ti  Oakapple  d.  Qreen  ▼.  Copous,  4  T.  b  Doe  d.  D.  of  Bedford  t.  Knigbtley, 

R.  361.    But  see  Doe  d.  Leicester,  7  T.  R.  63. 

2  Taunt.  109.  c  2  Esp  N.  P.  C.  589. 

X  See  Doe  ▼.  Archer,  14  East,  245.  d  Oakapple  d.  Green  ▼.  Copous,  4  T. 

y  Doe  d.  Matthews  v.  Jackson,  Dou^.  R.  961. 

176.  e  2  Campb.  258  n.  Doe  d.  Ash  t.  Cal- 

z  Denn  d.  Alstone  ▼.  Waine,  C.  B.  E.  vert,  2  Campb.  388. 

32  O.  3.  cited  by  Heath,  J.  Peake's  f  Doe  d.  Puddioombe  t  Harris,  per 

A.  C.  195.  Eyre,  Baron,  Dorset  Sum.  Ass.  1784. 

a  Doe  d.  Hinde  ▼.  Vince,  2  Campb.  1  T.  R.  161. 

256.  per  Sir  A.  McDonald,  C.B.  and  g  Doe  d.  Claiges  v.  Forster,  13  East^ 

8,  P.  per  Lord  EUenborough,  C.  J.  405.    Thomas  v.  Thomas,  2  Campb-. 

in  Doe  v.  Brookes,  2  Campb.  257.  n.  647. 
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March  or  8ih  of  Aprils  Lord  Kenyon^  C.  J.  ruled  the  notice 
to  be  soffidenty  and  that  the  onus  of  proving  the  commence- 
ment of  his  tenancy  lay  on  the  defendant^.  N.  In  this  case 
the  demise  was  laid  on  a  day  subsequent  to  the  8th  of  April. 
A  notice^  to  a  weekly  tenant  to  quit  at  the  end  of  his  tenancy^ 
next  after  a  week  from  the  date  of  the  notice  was  holden 
sufficient ;  where  the  ejectment  was  brought  after  a  sufficient 
time  had  elapsed  for  covering  a  tenancy  commencing  with  any 
day  of  the  week.  It  will  be  proper  to  remark^  that  where  the 
tenant,  being  applied  to  by  his  landlord  respecting  the  com- 
mencement of  his  holding,  informs  him  that  it  began  on  a 
certain  day,  and  the  lancUord  gives  the  tenant  notice  to  quit 
agreeably  to  the  information  received^,  the  tenant  will  be 
precluded  fhim  contending  that  his  tenancy  commenced  on  a 
different  day,  even  though  he  can  prove  that  the  information 
which  he  gave  his  landlord  proceeded  on  a  mistake,  and  not 
fit>m  an  intention  to  deceive.  A  receipt  for  rent  up  to  a  par- 
ticolar  day  is  primd  facie  evidence  of  the  commencement  of 
the  tenancy  at  that  day^.  Upon  a  parol  demise,  rent  to  com- 
mence firom  the  following  Lady  Day™,  evidence  of  the  custom 
of  the  coimtry  is  admissible  to  shew  tfiat  by  "Lady  Day,^'  the 
parties  meant  "old  Lady  Day.^'  It  is  not  essentially  neces- 
sary that  the  notice  should  be  directed  to  the  defendant °,  if  the 
terms  of  it  shew  that  the  defendant  is  tenant  to  the  plaintiff^ 
and  if  it  is  proved  to  have  been  served  on  the  defendant  at 
the  proper  time.  Neither  is  it  necessary  for  a  landlord  to 
give  notice,  to  any  one  but  his  own  tenant^,  although  such 
tenant  may  have  underlet  part  of  the  demised  premises.  A., 
tenant  from  year  to  yearP  to  B.  from  Michaelmas,  1801,  under- 
let part  of  the  premises  to  C.  A.,  without  receiving  any  regu- 
lar notice  to  quit  from  B.,  agreed  to  give  him  up  possession  at 
Michaelmas,  1810,  and  B.  then  took  possession  of  all  that  A. 
had  continued  to  occupy ;  but  C.  having  before  refused  to 
deliver  his  part^  was  served,  in  the  February  preceding,  with 
a  notice  to  quit  at  Michaelmas,  1810,  from  B.  to  whom  he 
had  never  paid  rent,  or  otherwise  acknowledged  as  his  imme- 
diate landlord,  but  had  paid  his  rent  to  A.  up  to  Michaelmas, 

h  Doe  d.  Mattbewson  ▼.  Wrightman,  m  Doe  d.  Hall  v.  BenBon,  4  B.  and  A. 

4  Bsp.  N.  P.  C.  5.    But  see  Doe  ▼.  568. 

Fonter,  snp.  n  Doe  d.  Mattbewson  v.  Wrightnuin, 

i  Doe  d.  Campbell  w.  Scott,  6  Bingb.  4  Esj).  N.  P.  C.  S. 

3e2.  o  Roe  V.  Wiggs,  2  Bos.  and  Pul.  N.  R. 

k  Doe  d.  Eyre  y.  Lambly,  2  Esp.  N.  P.  330.    See  also  3  Taunt.  85. 

C.  635.  p  Pleasant  d.  Hayton  v.  Benson,    14 

1   Per  Lord  EUenboiougb,  C.  J.  in  Doe  East,  234.  See  Roe  d.  Blair  y.  Street^ 

d.  Castleton  y.  Samuel,  5  Esp.  N.  P.  2  Ad.  &  £11.  32U. 

C.  174. 
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1808,  and  had  tendered  him  the  rent  ivhich  had  accmed 
since  that  time,  ivhich  A.  had  refused  to  receive.  B.  brought 
an  ejectment  against  C. ;  it  was  holden,  that  the  notice  was 
insumcient^  B.  not  having  given  any  regular  notice  to  A.  his 
immediate  tenant;  and  A.  not  having  given  any  such  notice 
to  C. ;  for  without  one  or  other  of  such  notices,  C.'s  interest 
in  the  part  underlet  continued.  Lord  Ellenborough  observed 
^^  that  a  tenancy  fix)m  year  to  year  was  determinable  either 
by  a  r^ular  notice  to  quit ;  or,  he  might  say,  for  the  purpose 
ot  this  case,  by  a  surrender  of  a  part  of  the  premises  in  the 
name  of  the  whole;  but  A.  had  not  done  even  that;  for  he 
^ipierely  ceased  to  reside  on  the  part  which  he  had  retained  in 
his  own  possession,  without  making  a  surrender  in  the  name 
of  the  whole.  But  while  he  was  tenant  £rom  year  to  year  of 
the  whole,  he  let  off  a  part  to  the  defendant ;  and  nothing 
has  been  done  to  put  an  end  to  the  tenancy  as  to  that  part.'' 
Evidence  that  the  notice  was  delivered  and  explained  to  the 
servant  of  the  tenant  at  his  dwelling-house,  though  such 
dwelling-house  be  not  -situated  on  the  demised  premises,  is 
presumptive  evidence  that  the  notice  came  to  the  hands  of 
the  tenants  the  servant  not  being  called.  But  evidence  of 
the  notice  having  been  left  at  the  tenant's  house'',  without 
further  proof  of  its  having  been  delivered  to  a  servant,  who  is 
not  called,  or  that  it  came  to  the  tenant's  hands  is  not  suffi- 
cient. Evidence  of  the  notice  being  served  on  the  premises*, 
on  one  of  two  joint  tenants,  who  resided  on  the  premises,  is 
presumptive  evidence  that  the  notice  reached  the  other  joint 
tenant,  who  resided  elsewhere.  A  lease  contained  a  proviso 
making  it  determinable  by  a  notice  in  writing  given  by  the 
lessor  or  his  executors  under  his  or  their  respective  hands. 
Holden^  that  a  notice  signed  by  two  only  of  tluree  executors 
of  the  lessor  to  whom  he  had  bequeathed  the  freehold  as 
joint-tenants,  expressing  the  notice  to  be  given  on  behalf  of 
themselves,  and  the  third  executor,  was  not  good.  Neither 
could  such  notice  be  sustained  under  the  general  rule  of  law 
that  one  joint-tenant  may  bind  his  companion  by  an  act  done 
for  his  benefit ;  for  non  constat  that  the  determination  of  the 
lease  was  for  the  benefit  of  the  co-joint  tenant,  which  it  was 
incumbent  on  the  party  who  wished  to  avail  himself  of  it  to 
prove.    And  the  notice  to  quit  being  such  as  the  tenant  was 

q  Jones  d.  Griffiths  y.  Manh,  4  T.  R.  and  another,  5  Esp.  N.  P.  C.  196. 

464.  S.  P:  Ellenborough,  C.  J. 

r  Doe  d.  Buross  v.  Lucas,  5  Esp.  N.  P.  t  Right  v.  Cuthell,  5  East,  491.    See 

C.  153.  Doe  d.  Mann  v.  Walters,  10  B.  ft  C. 

s  Doe  V.  Watkins  and  another,  7  East,  626. 

651 .    Doe  d.  Ld.  Macartney  ▼.  Crick 
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to  act  upon  at  the  time,  no  subsequent  recognition  of  the  third 
executor  would  make  it  good  by  relation :  nor  was  his  join- 
ing in  the  ejectment  evidence  of  his  original  assent  to  bind 
the  tenant  by  the  notice.  In  the  foregoing  case  a  mode  was 
specifically  pointed  out  to  be  pursued,  m  order  to  put  an  end 
to  a  subsisting  term,  and  that  mode  required  the  concurrence 
of  all  the  joint-tenants ;  hence  a  notice  by  some  of  the  joint- 
tenants  only,  would  have  no  operation.  But  where  a  notice  to 
quit  was  signed  by  one  of  the  several  joint^tenants,  on  behalf 
of  all,  it  was  holden^  sufficient  to  determine  a  tenancy  from 
year  to  year  as  to  all,  inasmuch  as  a  notice  to  quit  by  one  of 
several  joint-tenants,  puts  an  end  to  the  tenancy  on  tiehalf  of 
alL  Where  there  is  a  mere  tenancy  at  will,  any  thing  whitilr 
amoimts  to  a  demand  of  possession',  although  not  expressed 
in  precise  and  formal  language,  is  sufficient  to  indicate  the  de- 
termination of  the  landlord's  will.  It  seems  that  a  mere  agent 
to  receive  rents  has  not  an  implied  authority  y  to  give  a  notice 
to  quit. 

Waver  of  Notice. — ^Where  a  notice  to  quit  has  been  given, 
the  lessor  must  be  careful  not  to  do  any  act  which  may  be 
construed  as  an  affirmance  of  the  tenancy  and  a  waver  of  the 
notice.  A  distress  for  rent,  which  accrued  after  the  expira- 
tion of  the  time,  at  which,  by  the  notice,  the  tenant  is  to 
quit,  is  an  acknowledgment  of^the  tenancy^;  so  is  the  accep- 
tance of  rent  so  due^ ;  but  it  shall  be  left  to  the  jury  to  say 
whether  the  money  received  was  received  as  rent ;  for  whe- 
ther it  shall  be  a  waver  of  the  notice  depends  on  the  inten- 
tion of  the  parties,  which  is  a  matter  of  fact  to  be  left  to  the 
jury*^  (16).  Ejectment  for  recovering  possession  of  a  fisurm^, 
tried  before  Lawrence,  J.  at  Salop  Sum.  Ass.  1801.  The 
farm  consisted  of  lands  of  different  descriptions,  to  be  quitted 
at  different  times;  the  arable  on  the  29th  of  September,  1800  ; 
the  pasture  and  meadow  on  the  30th  of  November;  the  dwell- 

u  Doe  d.  Aslin  and  another  v.  Summer-    a  Ward  v.  Willingale,  1  U.  Bl.  311. 

■ett,  1  B.Ac  Ad.  135.  b  Goodright  d.  Charter  v.  Cordwent, 

X  Doe  d.  Price  v.  Price,  9  Bingh.  366.        6  T.  R.  21 9. 
7  Doe  d.  Mann  v.  Walters,  10  B.  &  C.    c  Doe  v.  Batten,  Cowp.  243. 

626.  d  Doe  d.   WilUams  v.  Humphreys^  2 

East's  R.  237. 


(16)  In  the  case  of  a  tenancy  from  year  to  year,  if  at  the  expira- 
tion of  the  year,  the  landlord  consents  to  accept  another  person  aft 
his  tenant,  the  first  tenant  is  thereby  discharged,  although  he  has  not 
given  any  notice  to  quit,  or  made  any  surrender  in  writing  of  his 
interest.     Sparrow  v.  Hawkes,  2  Esp.  N.  P.  C.  505* 
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ing^honse,  &c.  on  the  1st  of  May  t801.  The  lessor  on  the 
21st  of  March,  1800,  served  the  defendant  with  a  notice  to 
quit  the  farm  at  the  seyeral  times  above  stated:  and  the  defen- 
dant not  having  quitted  the  arable  on  the  29th  of  September, 
or  the  meadow  and  pasture  on  the  SOth  of  November,  the  les- 
sor brought  his  ejectment;  pending  which  he  delivered  to  the 
defendant  another  notice  (17)^  dated  the  20th  of  March, 
1801,  to  quit  the  messuage  and  dweOing  house,  &c.  together 
with  the  lands,  &c.  to  wit,  the  arable  on  the  29th  of  Septem- 
ber, 1801;  the  meadow  and  pasture  on  the  SOth  of  Novem- 
ber, 1801;  the  dweUing-house,  &c.  on  the  first  of  May,  1802. 
It  was  objected,  at  the  trial,  that  the  second  notice  was  a 
paver  of  die  first,  being  a  recognition  of  the  tenancy  still 
subsisting:  but  the  learned  judge  overruled  the  objection  and 
a  verdict  was  found  for  plaintiff.  The  court  (after  argument 
on  motion  to  enter  a  nonsuit,)  concurred  in  opinion  widi  Law- 
rence,' J.,  observing,  that  it  had  been  admitted,  in  the  course 
of  argument,  that  if  the  plaintiff  had  not  intended  that  the 
second  notice  should  operate  as  a  waver  of  the  first,  he  mi^t 
have  so  explained  his  intention,  by  adding  that  the  second 
notice  was  to  enable  him  to  recover  the  premises  at  a  subse- 
quent assizes,  if,  by  any  accident  he  should  fail  at  those  then 
ensuing.  And,  under  the  circumstances,  the  defendant  must 
have  understood,  that  this  notice  was  given  for  that  purpose; 
and  it  was  not  possible  for  the  defendant  to  suppose,  that  the 
plaintiff  intended  to  wave  the  first  notice,  when  he  knew  the 
plaintiff  was,  on  the  foundation  of  that  notice,  proceeding  by 
ejectment  to  turn  him  out  of  the  farm  (18).    Where  rent  is 


(17)  The  second  notice  was  copied  verbatim  from  the  first,  with 
the  alteration  only  of  the  dates ;  and  the  reason  suggested  at  the  bar» 
why  it  was  given,  was,  because  the  person  who  was  to  prove  the 
service  of  the  first  notice  was  dangerously  ill,  and  it  was  appre- 
hended, that  the  lessor  would  not  he  ahle  to  prove  the  notice. 

(18)  In  Messenger  v.  Armstrong,  1  T.  R.  53,  which  was  an  action 
for  douhle  the  yearly  value,  it  appeared  that  the  defendant  was 
tenant  to  the  plaintiff,  mider  a  demise  for  three  years,  from  Whit- 
suntide, 1781.  Two  months  previously  to  Whitsuntide,  1784, 
pkmtiff  gave  the  defendant  notice  to  quit  at  that  time.  After  the 
expiration  of  this  notice,  viz.  on  the  Srd  of  June,  1784,  the  plaintiff 
gave  the  defendant  another  notice  to  quit  at  the  Martinmas  foUow- 
ing,  or  to  pay  double  rent.  It  was  contended,  that  the  first  notice 
was  waived  by  the  second ;  but  the  objection  was  overruled ;  Lord 
Mansfield,  C.  J.  observing,  that  where  a  term  is  to  end  on  a  precise 
day,  there  is  not  any  occasion  for  a  notice  to  quit ;  that  here  it  ended 
at  Whitsuntide ;  that  the  meaning  of  the  first  notice  was,  that  if 
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usually  paid  at  a  banker's^  if  the  banker,  without  any  spe- 
cial authority,  receives  rent  accruing  after  expiration  of  notice 
to  quit,  it  wiU  not  operate  as  a  waver^.  And  here  it  may  be 
proper  to  take  notice  of  a  doctrine  analogous  to  the  subject 
of  ibe  preceding  remarks,  viz.  that  acceptance'  of,  or  a  dis- 
tresss  tor,  rent  due  after  condition  broken,  with  notice  of  the 
breach,  is  a  wayer  of  the  forfeiture.  Ejectment,  by  a  land- 
lord, against  his  tenant^,  on  a  proviso  for  re-entry  for  non- 
payment of  rent  arrear:  it  appeared,  that  the  lessor  had 
brought  covenant  for  half  a  year's  rent,  due  on  a  day  subse- 
quent to  the  day  of  the  demise  laid  in  the  declaration  in 
ejectment,  and  a  rule  had  been  obtained  to  pay  the  rent  arrear 
into  coTut  in  that  action:  it  was  holden  that  we  plaintiff  h£t^ 
waved  the  right  of  entry  for  the  forfeiture;  because,  by  bring- 
ing the  action  of  covenant  on  the  lease,  he  admitted  the  de- 
fendant to  be  tenant  in  possession  by  virtue  of  the  lease;  and 
the  tenant  having  lHX>ught  the  money  into  court  was  equiva- 
lent to  acceptance.  The  law  will  always  incline  against  for- 
feitures, as  courts  of  equity  relieve  against  them.  Proviso  in 
a  lease^,  giving  power  of  re-entry  if  the  lessee  ^^  shall  do  or 

e  Doe  ▼.  Calvert,  2  Campb.  387.  h  Roe  d.  Crompton  ▼.  Minsbal,  Bull, 

f  Goodrightd.  Walter  V.  Davids,  Cowp.  N.  P.  96.  8t  MS3. 

803.    Araiby  ▼.  Woodward,  6  B.  ft  i  Doe  d.Abd7  v.  btevens,  3  B.  ft  Ad. 

C.  510.  290. 
g  Adm.  Qreen'i  case,  Cro.  Eliz.  3. 


the  tenant  did  not  quit,  the  landlord  would  insist  on  double  rent ; 
and  the  second  notice  only  expressed  what  was  meant  by  the  first. 
So  where  after  the  expiration  of  a  notice  to  quit,  the  landlord  gave 
the  defendant  a  fresh  notice,  that  unless  he  quitted  in  fourteen  £iy8« 
he  would  be  required  to  pay  double  value.  Lord  EUlenborough,  C.  J. 
held  that  the  second  notice  was  not  a  waiver  of  the  first.  Doe  d. 
Dighy  v.  Steel,  3  Campb.  117.  A  tenant  held  under  a  demise  from 
the  26th  day  of  March  for  one  year  then  next  ensuing,  and  so  from 
year  to  year,  for  so  long  as  the  landlord  and  tenant  should  respec- 
tively please.  The  tenant,  after  having  held  more  than  one  year, 
gave  a  parol  notice  to  the  landlord  less  than  six  months  before  the 
25th  day  of  March,  that  he  would  quit  on  that  day,  and  the  land- 
lord accepted  and  assented  to  the  notice ;  it  was  holden,  on  demurrer 
in  replevin,  that  the  tenancy  was  not  thereby  determined,  there  not 
having  been  either  a  sufficient  notice  to  quit,  or  a  surrender  in  vnit- 
ing,  or  by  operation  of  law  within  the  stat.  of  frauds.  It  was  holden 
also,  that  the  tenant  having  holden  over  after  the  expiration  of  the 
time  mentioned  in  the  notice  to  quit,  the  landlord  was  not  entitled 
to  distrain  for  double  rent,  under  stat.  11  Geo.  2.  c.  19.  s.  18,  inas- 
much as  that  statute  applies  only  to  those  cases  where  the  tenant 
has  the  power  of  determining  his  tenancy  by  a  notice,  and  where  he 
actually  gives  a  valid  notice,  sufficient  to  determine  it.  Johnstone  t. 
Hudkstone,  4  B.  and  G.  922. 
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caose  to  be  done,  any  act,  matter,  or  thing,  contrary  to,  and 
in  breach  of,  any  of  the  covenants/*  does  not  apply  to  a 
breach  of  the  covenant  to  repair,  the  omission  to  repair  not 
being  an  act  done  within  the  meaning  of  the  proviso.  Ac- 
ceptance of  rent,  without  notice  of  forfeiture,  wUl  not  amount 
to  a  waver^.  So  a  lessor  who  has  a  right  of  re-entry  reserved 
on  a  breach  of  covenant  not  to  underlet,  does  not,  by  waving 
his  re-entry,  on  one  underletting,  lose  his  right  to  re-enter  on 
a  subsequent  underletting^.  A  landlord  of  premises,  about 
to  sell  them,  gave  his  tenant  notice  to  quit,  on  the  11th  of 
October,  1806,  but  promised  him  not  to  turn  him  out™  unless 
they  were  sold;  and  not  being  sold  till  February  1807,  the 
tenant  refused,  on  demand,  to  deliver  up  possession ;  and  on 
ejectment  brought,  laying  the  demise  on  the  12th  of  October, 
1806,  it  was  holden,  that  the  promise,  which  was  performed, 
was  no  waver  of  the  notdce,  nor  operated  as  a  licence  to  be 
on  the  premises  otherwise  than  subject  to  the  landlord's  right 
of  acting  on  such  notice,  if  necessary;  and,  therefore,  that  the 
tenant,  not  having  delivered  up  possession  on  demand,  after  a 
sale,  w^as  a  trespasser  from  the  expiration  of  the  notice  to  quit. 
Acceptance  of  rent,  as  rent  by  a  remainder-man,  will  not 
amount  to  a  confirmation  of  a  lease  void  as  against  him'^;  but 
it  is  an  admission  of  a  tenancy  from  year  to  year,  and  the 
lessee  will  thereby  be  entitled  to  half  a  year's  notice  to  quit®. 
In  order  to  raise  an  implied  tenancy?  from  the  receipt  of 
rent,  it  must  appear  that  the  rent  was  paid  and  received,  as 
between  landlord  and  tenant,  so  as  to  raise  a  presumption  of 
an  agreement  for  a  tenancy  from  year  to  year,  and  not  as  in 
the  case  of  a  conventionary  rent,  where  the  payment  is  made 
with  reference  to  a  supposed  tenancy  of  another  kind. 
Where,  however,  tenant  in  tail^  had  received  an  ancient 
rent  of  1/.  18^.  6^^.  from  the  lessee  in  possession,  under  a  void 
lease,  granted  by  tenant  for  life  under  a  power,  the  rack  rent 
value  of  which  was  j£30  a-year,  it  was  holden,  that  such  te- 
nant in  tail  could  not  maintain  an  ejectment,  lapng  his  de- 
mise on  a  day  before  the  delivery  of  the  declaration,  without 
giving  the  lessee  some  notice  to  quit,  so  as  to  make  him  a 
trespasser  at  the  time  of  the  action  brought,  after  such  recog- 
nition of  a  lawftil  possession,  if  not  as  tenant  from  year  to 
year,  at  least  as  tenant  at  will.     An  indenture  of  lease  con- 

k  Gregson  v.  HarrisoD,  2  T.  R.  426.  o  Doe  d.  Martin  ▼.  Watto,  7  T.  R.  83« 

1  Doe  d.  Boscawen  v.  bliss,  4  Taunt.  recognized   in    Doe   d.    Tucker  v. 

735.  Morse,  1  6.  &  Ad.  365. 

mWhiteacre  d.  Boult  v.  Symonds,  10  p  Right  v.  Bawden,  3  East,  260.     See 

East,  ]  3.     See  also  Doe  d.  Leeson  r.  also  10  East,  18S,  9.  Doe  ▼.  Quigley» 

Sayer,  3  Campb.  9.  2  Campb.  505. 

n  Doug.  51.  Cowp.  201.  483.  q  Denn  d.  Brune  v.  Bawiings,  10  East, 

261. 
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tuned  a  general  covenant  to  repair^  and  a  fnrther  covenant 
that  the  tenant  should,  within  three  months  aflter  notice,  re- 
pair all  defects,  of  which  notice  had  been  given.  The  lease 
contained  the  usual  clause  of  re-entry. — It  was  holden^  that 
the  landlord,  who  had  served  a  notice  to  repair  forthwithy 
might  maiQtain  ejectment,  before  the  expiration  of  the  three 
months,  for  a  breach  of  the  general  covenant  to  repair;  for 
the  notice  was  not  any  waver  of  the  forfeiture.  But  where 
the  notice  required  the  tenant  to  repair  within  three  months^ 
this  was  holden"  to  operate  as  a  waver  of  the  forfeiture.  From 
this  last  decision  it  appears  that  in  cases  where  a  notice  to 
repair  has  been  given,  it  will  be  prudent  neither  to  serve  the 
ejectment  nor  to  lay  the  demise  until  the  time  allowed  by 
the  notice  has  expired. 

Where  Notice  to  quit  is  not  required. — ^The  doctrine  relative 
to  notices  to  quit^  is  only  applicable  to  those  tenancies  where 
the  time  of  quitting  is  not  agreed  upon  between  the  parties; 
for^  where  a  lease  is  determinable  upon  a  certain  event,  or  at 
a  fixed  time,  it  is  not  necessary  to  give  such  notice,  both 
parties  being  apprized  of  the  determination  of  the  term  (19), 
Neither  is  such  notice  necessary  in  a  case  where  the  posses- 
sion is  adverse^,  or  where  the  relation  of  landlord  and  tenant 
does  not  subsist;  e.  g.  if  the  tenant  has  attorned  to  some  other 
person^  or  done  some  other  act  disclaiming  to  hold  as  tenant 
to  the  landlord^.  But  if  the  acts  done  by  the  tenant  do  not 
amount  to  a  disavowal  of  the  landlord's  tide,  e.  g.  a  refusal  to 
pay  rent  to  a  devisee  under  a  contested  will,  accompanied 
with  a  declaration^  that  he  (the  tenant)  was  ready  to  pay  the 
rent  to  any  person  entitled  to  receive  it^  then  the  tenant  is 
entitled  to  notice.  A  mortgagor  in  possession  stands  in  a 
peculiar  character;  and  is  liaole  to  be  treated  as  tenant  or 
trespasser^  at  the  option  of  the  mortgagee;  and  consequently 

r  Roe  d.  Goatly  y.  Paine,  2  Campb.  z  Doe  d.  Williams  v.  Pasqxiali,  Peake's 

520.  N.  P.  C.  3rd.  Edit.  269.     See  also 

•  Doe  ▼.  Meux,  4  B.  and  C.  606.  Doe  d.  Dillon' v.  Parker,  Gow's  N. 

t  Doe  V.  Williams,  Cowp.  622.  P.  C  180, 

u  Throgmorton  v,  Whelpdale,  H.  9.  G. 
3  fiuU.  N.  P.  96. 

(19)  "If  there  be  a  lease  for  a  year,  and,  by  consent  of  both 
parties,  the  tenant  continue  in  possession  afterwards,  the  law  implies 
a  tacit  renovation  of  the  contract.  They  are  supposed  to  have  re- 
newed the  old  agreement,  which  was  to  hold  for  a  year.  But  then 
it  is  necessary,  for  the  sake  of  convenience,  that,  if  either  xmrty 
should  be  inclined  to  change  his  mind,  he  should  give  the  other 
half  a  year's  notice  before  the  expiratio  i  of  the  next  or  any  following 
year."    Per  Lord  Mansfield,  C.  J.  in  Right  v.  Darby,  1  T.  R.  162. 
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is  not  entitled  to  a  notice  to  quit,  or  even  a  demand  of  pos- 
session 7;  and  if  a  mortgagor  lets  another  person  into  posses* 
sion,  as  tenant  £rom  year  to  year,  such  tenant  is  not  entitled 
to  a  notice  to  quit  eitiier  from  the  mortgagee',  or  his  assignee^ 
and  this  rule  holds,  although  the  tenant  has  been  let  into  pos- 
session before  the  assignment  of  the  mortgage.  A.  agreed 
to  demise  a  house  to  B.,  during  the  joint  lives  of  A.  and  B.; 
B.  entered,  in  pursuance  of  the  agreement,  and,  before  any 
lease  was  executed,  died^;  after  which  B.'s  executor  took 
possession  of  the  house;  it  was  holden  that  A.  might  main- 
tarn  ejectment  against  the  executor,  without  a  notice  to  quit; 
because  the  death  of  B.  determined  his  interest,  and  conse- 
quently there  was  not  any  interest  vested  in  the  executor.  So 
where  the  tenant  had  occupied  under  an  agreement  for  a  lease 
for  seven  years,  which  period  had  expired<^. 

Where  a  person  obtains  possession  of  a  house  without  the 
privity  of  a  landlord,  and  afterwards  a  negociation  takes 
place  for  a  lease,  upon  the  terms  of  which  the  parties  even- 
tually differ,  a  notice  to  quit  is  not  necessary^.  So  where  a 
person  enters  under  an  agreement  for  a  lease,  without  a  sti- 
pulation that  in  case  a  lease  is  not  executed  he  shaU  hold  for 
one  year  certain,  if  a  lease  be  tendered  to  the  occupier  and  he 
reftustes  to  execute  it,  the  lessor  may  eject  him  without  any 
notice  to  qtut®.  But  where  the  lessor  of  the  plaintiff  had  put 
the  defendant  into  possession  under  an  agreement  for  the  pur- 
chase of  the  land,  it  was  holden',  that  he  could  not  without 
a  demand  of  the  possession  again,  and  a  reftisal  by  the  de- 
fendant, or  some  wrongful  act  by  him  to  determine  his  lawftd 
possession,  treat  the  defendant  as  a  wrong-doer  and  a  tres- 
passer, as  he  assumed  to  do  by  his  declaration  in  ejectment. 
A  minister  of  a  dissenting  congregation,  aft:er  his  election, 
was  put  into  possession  of  a  chapel  and  dwelling-house,  by 
persons  in  whom  the  le^  fee  was  vested  in  trust,  to  permit 
and  suffer  the  chapel  to  be  used  for  the  purpose  of  religious 
worship;  afterwards,  at  a  meeting  of  the  congregation,  it  was 
determmed,  by  a  large  majority,  that  the  minister  should  be 
changed;  but  another  was  not  elected.  Possession  of  the 
premises  was  demanded  on  behalf  of  the  trustees;  this  was 

7  Doe  d.  Roby  v.  Musey,  8  B.  and  C.  tings,  1  William  4th,  coram  Park»  J. 

767.  S.  P. 

z  Keech  v.  Hall,  Doug.  22.  d  Doe  d.  Knight  v.  Quigley,  2  Campb. 

a  Thunder  d.  Weaver  v.  Belcher,  3  East,  505. 

449.  e  Per  Curiam,    Hegan    ▼.   Johnson, 

b  Doe  d.  Broomfield  v^  Smith,  6  East,  2  Taunt.  148.    See  also  Doe  d.  Lee- 

530.  son  V.  Sayer,  3  Campb.  8. 

c  Doe  d.  Tiltv.  Stratton,4  Bingh.446.  f  Right  d.   Lewis  ▼.  Beard>  13  East. 

Doe  V.  Day,  B.  R.  Middlesex  Sit-  210. 
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holden^  sufficient,  without  any  notice  to  quit;  as  the  minister 
was  a  mere  tenant  at  will  to  the  trustees.  The  same  point 
was  ruled^  in  a  subsequent  case,  where  the  defendant  had  an 
annual  salary  of  £20,  and  the  ejectment  had  been  served  im- 
mediately aner  the  demand  of  possession;  although  it  was 
ui^ged  that  the  defendant  was  entitled  to  a  reasonable  notice. 
It  is  not  necessary  that  this  demand  should  be  made  on  the 
premises,  and  even  where  made  on  a  Sunday,  it  was  holden^ 
good.  The  defendant's  confession  of  a  lease  from  the  lessor 
to  the  plaintiff,  under  the  common  rule,  is  not  sufficient  to 
determine  the  possession;  for  the  rule  is  only  entered  into 
after  the  delivery  of  the  declaration  in  ejectment,  and  can 
never  prove  that  the  defendant  was  a  trespasser  before  that 
time. 

See  stat.  1  Geo.  4.  c.  87*  for  more  speedily  recovering 
possession  of  lands  and  tenements  unlawfully  held  over  by 
tenants,  under  lease  or  in  writing.  But  this  statute  does  not 
apply  in  cases  where  the  tide  is  disputed.  Doe  d.  Sanders  v. 
Boe,  1  DowL  P.  C.  4. 


VI.  Of  the  Mode  of  proceeding  in  Ejectment ^  and  herein  of 

the  Declaration. 

.  Ths  mode  of  proceeding  in  the  action  of  ejectment  now 
in  use,  is  not,  as  m  other  actions,  by  suing  out  a  writ ;  but 
A.,  the  party  claiming  title,  before  the  first  day  of  the  term, 
serves  a  copy  of  a  declaration,  with  a  notice  subscribed, 
upon  B.  the  tenant  in  possession  of  the  lands  or  tenements ; 
or,  if  there  be  several  tenants,  on  each*  of  them.  Declara- 
tions in  ejectment  may  be  served  before  the  first  day  of  any 
term,  and  thereupon  the  plaintiff  shall  be  entitled  to  judg- 
ment against  the  casual  ejector  in  like  manner  as  upon  aecla- 
rations  served  before  the  essoign,  or  first  general  return  day. 
R.  G.  T.  T.  1  W.  4.  11th  Ride.— The  Rule  of  Court,  that 
every  declaration  shall  be  entitled  of  the  day  of  the  month 
and  year  on  which  it  is  filed  and  delivered,  does  not  apply  to 
declarations  in  ejectment^.  Where  the  declaration  was  enti- 
tled, ^  In  the  Common  Reas,  June  12, 1834,'^  it  was  holden<^ 

%  Doe  d.  Jonei  ▼.  Jones,  10  B.  and  C.  a  Bull.  N.  P.  98. 

718.  b  Doe  d.  Eyans  v.  Roe,  2  Ad.  k  Ell.  1 1 . 

h  Doe  d.  Nicfaoll  t.  M'Kaeg,  10  B.  It  C.  c  Doe  d.  Ashman  y.  Roe,  1  Bingham's 

781.  New  CSaset,  263. 

i  Doe  d.  Tniner  y.  Benallack,  B.  R.  E. 

10  G.  4. 
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sufficient,  although  it  was  urged^  that  it  should  hare  been 
entitled  of  some  term^  or  if  of  a  particular  day,  as  of  some 
term.  The  declaration  states  that  A.  on  a  certain  day,  (that 
is,  some  day  after  A/s  title  to  the  land,  &c.  accrued,)  demised 
to  John  Doe,  two  messuaees,  one  himdred  acres  of  land,  &c. 
situate,  8cc.  for  this  term  of years,  by  virtup  of  which  de- 
mise the  said  John  Doe  entered  and  was  possessed,  until 
Richard  Roe  afterwards  ejected  him.  Such  is  the  outline  of 
the  declaration,  which  is  for  the  most  part  a  fiction ;  for,  ex- 
cept in  a  few  instances,  there  is  neither  lease,  entry,  nor  ouster; 
and  the  parties,  viz.  the  plaintiff,  and  the  defendant,  the  ejec-' 
tor,  usually  termed  the  casual  ejector,  are  fictitious  persons^ 
In  some  respects,  however^  care  and  accuracy  l^'e  necessary  in 
framing  this  declaration;  as,  1st,  The  venue  must  be  laid  in 
the  county  in  which  the  lands  lie ;  for  this  is  a  local  action* 
But  where  the  venue  stated  in  the  body  of  the  declaration 
was  correct^  it  was  holden^  to  be  sufficient,  although  the  county 
in  the  margin  was  wrong.  2nd,  If  there  be  several  lessors, 
the  demise  stated  in  the  declaration  must  be  such  as  their  title 
will  warrant ;  as  if  the  lessors  of  the  plaintiff  be  joint-tenants^ 
or  parceners  (20),  the  declaration  must  allege  a  joint  demise ; 
if  tenants  in  common,  a  several  demise  by  each  of  their  seve- 
ral parts^  (21).  In  the  latter  case  the  declaration  must  contain 
as  many  counts  as  there  are  tenants  in  common  lessors  of  the 
plaintiff.     But  tenants  in  common  may  join  in  a  lease  to  a 

d  Doe  d.  Goodwin  t.  Roe,  3  Dowl.    f  Mantle  v.  Wollington,  Cro.  Jac.  1 6f  • 

(P.  C  )  333.  Moore    v.    Fursden,    Show.    342. 

e  BuU.  N.  P.  107.  Heatherly  v.  Weston,  2  WUs.  232. 

S.  P. 


(20)  In  an  action  of  ejectio  firnuE,  a  lease  was  made  by  two  par- 
ceners, and  it  was  declared  quod  dimiserunt :  an  exception  was  taken, 
on  the  ground,  that  the  lease  was  the  several  lease  of  each  of  them 
for  her  moiety,  and  holden  good.  Moor,  682,  pi.  939.  This  case 
was  denied  by  Holt,  C.  J.  in  Ld.  Raym.  726,  who  ruled,  that  par- 
ceners might  join  in  ejectment.  Holt's  opinion  is  confirmed  by  a 
passage  in  1  Inst.  180.  b.  where  it  is  said,  that  joint- tenants  must 
jointly  implead,  and  jointly  be  impleaded  by  others,  which  property 
is  common  between  them  and  parceners;  and  Holt's  opinion  is 
adopted  in  Buller's  N.  P.  107.  It  is  corroborated  by  the  following 
position  in  Rol.  Ab.  878.  pi.  5.  If  two  parceners  join  in  a  lease  for 
years  by  indenture,  this  is  but  one  lease ;  for  they  have  not  several 
frank  tenements,  but  shall  join  in  an  assize.  And  in  Stedman  v. 
Bates,  Ld.  Raym.  64.  it  was  holden  that  parceners  must  join  in  an 
avowry  for  rent  arrear. 

(21)  ''Declaration  in  ejectment  was  of  a  joint  demise  of  A.  and 
B.,  and  on  the  evidence  it  appeared  that  they  were  tenants  in  com* 
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third  person^  and  then  the  declaration  may  state  a  demise  by 
such  lessee.  3rd^  The  day,  on  which  the  demise  is  stated  to 
have  been  made^  must  be  some  day  after  the  title  of  the  lessor 
of  the  plaintiff  accrued ;  otherwise  the  plaintiff  will  be  non- 
suited :  for  not  being  entitled  to  the  possession  he  cannot 
make  a  lease.  The  surrenderee  of  a  copyhold  estate,  after 
admUiance^  may  maintain  an  ejectment  against  the  surrenderor, 
on  a  demise  laid  on  a  day  betweenlthe  time  of  surrender  and 
admittance ;  because,  as  against  all  persons,  but  the  lord,  the 
title  of  the  surrenderee,  after  admittance,  is  perfect  as  from 
the  time  of  the  surrender,  and  shall  relate  back  to  its.  So  in 
ejectment  by  an  administrator,  the  demise  may  be  laid  on  a 
day  after  the  intestate^s  death,  but  before  administration 
granted ;  for  the  administration,  ^when  granted,  will  relate 
back,  and  shew  the  title  to  have  been  in  the  administrator 
from  the  death  of  the  intestate.  4th,  The  demise  may  be  for 
any  number  of  years ;  this  part  of  the  declaration  being  a 
fiction,  it  will  not  be  any  objection  tiiat  the  lessor  of  the  plain- 
tiff had  not  power  to  grant  a  term  of  equal  duration  with  that 
alleged.  Hence,  tenant  from  year  to  year,  may  declare  on  a 
demise  for  seven  years^.  Care  should  be  taken  that  the  term 
stated  be  long  enough  to  admit  of  the  plaintiff^s  recovering 

g  Holdfait  ▼.  Clapham,  1  T.  R.  600.        h  Doe  ▼.  Porter,  3  T.  R.  13. 


mon;  the  plaintiff  failed."  M.  3  Jac.  Blackasper's  case.  Noy, 
n.  43.  HaL  MSS.  cited  and  recognized  in  Doe  d,  Poole  v.  Errington, 
1  Ad.  &  Ell.  750.  3  Nev.  &  Man.  646,  where  S.  P.  was  adjudged. 
See  Noy,  13.  cited  in  Hargrave's  n.  (7)  1  Inst.  45.  a.  But  payment  of 
rent  to  tiie  agent  of  A.,  B.,  and  C.  is  an  admission  that  the  party  holds 
under  A.,  B.,  and  C.  jointly,  and  will  support  a  joint  demise,  unless  it  be 
expressly  proved  that  they  were  entitled  in  a  different  manner.  Doe 
d.  Clarke  and  others  v.  Grant,  12  East,  221.  See  also  Doe  v.  Read, 
12  £kist,  57.  In  Roe  d,  Raper  v.  Lonsdale,  12  East  39,  it  was  holden 
that  a  copyhold  descending  by  custom  to  all  the  children  equally  of 
the  tenant  last  seised,  one  of  the  joint-tenants  might  maintain  eject- 
ment on  his  single  demise  for  his  own  share.  In  Doe  d.  Lulham  v. 
Fenn,  3  Campb.  190.  Lord  EUenborough,  C.  J.  held,  that  in  eject- 
ment on  the  several  demises  of  three  persons,  each  demise  being  of 
the  whole,  the  lessors  of  the  plaintiff  were  entitled  to  a  verdict,  upon 
evidence,  that  they  had  jointly  granted  a  lease  to  the  defendant  under 
which  he  had  paid  rent,  but  which  had  expired. — N.  It  was  objected, 
that  it  must  be  taken  that  the  lessors  of  the  plaintiff  were  joint* 
tenants,  and  as  there  was  not  any  joint  demise,  the  plaintiff  could  not 
recover,  but  Lord  EUenborough  overruled  the  objection.  See  Worrall 
V.  Bfick,  M.  8  Geo.  2.  cited  1  Wils^l. 


wt 
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Eossession  before  it  expires  (22)*  Sth,  If  the  ejectment  be 
rought  by  a  corporation  aggregate^  (23),  an  iniant,  or  for 
tithes'^,  regularly  the  declaration  ought  to  state  that  the 
demise  was  by  deed;  and  in  the  case  of  the  infant,  it 
ought  to  appear  that  some  rent  was  reserved ;  but  it  is  not 
necessary  uiat  the  deed  should  be  proved^.  In  ejectment 
for  tithes  the  dedaratipn  used  to  set  forth  the  nature  of  the 
tithe"^.  Gth,  With  respect  to  the  description  of  the  thing 
demised,  it  may  be  observed,  that  it  ought  to  be  made  with 
such  certainty,  that  the  sheriff  may  know,  from  an  inspec- 
tion of  the  record,  what  he  is  to  deliver  possession  of. 
But  the  strictness  of  this  rule  has  been  relaxed  in  many 
instances,  on  the  ground  that  the  sheriff  is  to  take  hiii 
information  from  the  party  recovering  (24).     7th,  The  eject- 

i   Cartfa.  390.    Thii  omission  will  be    1  Furley  t.  Wood,  1  Esp.  N.  P.  C. 

aided  by  Terdict    Bull.  N.  P.  98.  198.  Kenjon,  C.  J. 

k  Swadling  v.  Piers,  Cro.  Jac  613.    mBull.  N.  P.  99. 

Omission  cured  by  verdict,  Partridge 

y.  Ball,  Ld.  Raym.  136. 


(22)  But  the  coitrts  have  been  very  liberal  in  permitting  phdntifft 
to  amend  in  this  instance.  In  the  case  of  Power  d.  Boyce  and  an- 
other  y.  Rowe,  (in  Ireland.  Paach.  1802.)  the  term  expired,  whilst 
the  case  was  depending  in  the  Exchequer  Chamher ;  the  judgpnent 
having  been  affinned,  a  motion  waa  made  to  enlarge  the  term,  and 
the  court,  (Lord  Redesdale,  C.  assisted  by  the  chief  justices,)  on  the 
authority  of  Dickens  v.  GreenviU,  Carth.  3.  and  Vtcars  v.  Haydon, 
Cowp.  841.  made  an  order  to  amend  the  record  by  enlarging  the 
term.  A  writ  of  error  was  then  sued,  returnable  in  Parliament,  and 
upon  the  record  so  amended  heing  transmitted,  the  plaintiff  in  error 
complained,  by  petition  to  the  House  of  Lords,  of  the  amendment 
made  hy  the  Court  of  Exchequer  Chamber  as  an  alteration  of  the 
record,  and  prayed  a  writ  of  certiorari  to  be  directed  to  the  Court  of 
Exchequer  C.  to  transmit  the  record  in  its  original  form.  Upon  de* 
hate,  their  lordships  refused  the  writ,  holding  the  amendment  to 
have  heen  properly  made,  and  finally  affirmed  Uie  judgments  on  the 
merits.  See  Lessee  of  Lawler  v.  Murray,  1  Schoales  and  Lefroy's 
Rep.  81.  n.  (a). 

(23)  A  corporation  aggregate  cannot  make  a  lease  for  years  with- 
out deed,  in  respect  of  the  quality  of  the  incorporation.   1  Inst.  85.  a. 

(24)  EjectiofimuB  of  30  acres  of  land  in  D.  and  S.  The  defend- 
ant was  found  guilty  of  10  acres,  and  as  to  the  residue,  not  g^ty ; 
and  it  was  moved,  in  arrest  of  judgment,  that  it  is  uncertain  in  which 
of  the  viUs  this  land  lay,  and  therefore  no  judgment  can  be  given, 
nor  any  execution.  But  the  objection  was  overruled ;  and  it  was  ad- 
judged for  the  plaintiff;  for  the  i^eriff  shall  take  his  information  from 
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ment  cyr  ouster  mnst  be  stated  to  have  been  made  after^  the 
commencement  of  the  supposed  lease :  but  it  is  not  neces- 
sary^ although  usual^  to  mention  any  particular  day^.  It  is 
sufficient,  if  it  appear  on  the  face  of  the  declaration,  that  the 
ouster  was  after  the  term  commenced,  and  before  action 
brought.  It  was  formerly  usual  for  the  declaration  in  eject- 
ment by  original,  to  repeat  the  whole  of  the  original  writ ;  but 
now,  by  a  general  rule  of  all  the  courts  <»,  the  rales  heretofore 
made  in  the  Courts  of  King's  Bench  and  Common  Pleas  res- 
pectively, for  avoiding  long  and  unnecessary  repetitions  of  the 
original  writ  in  certain  actions  therein  mentioned,  shall  be 
extended  and  applied,  in  the  Courts  of  King's  Bench,  Com- 
mon Pleas,  and  Exchequer  of  Pleas,  to  aU  personal  and  mixed 
actions ;  and,  in  none  of  such  actions,  shcdl  the  original  writ 
be  repeated  in  the  declaration,  but  only  the  nature  of  the  ac- 
tion stated  in  manner  following :  viz.  ^' A.  B.  was  attached 
to  answer  C.  D.  in  a  plea  of  trespass,  or  in  a  plea  of  trespass 
and  ejectment?,  or  as  the  case  may  be ;  and  any  further  state- 
ment shall  not  be  allowed  in  costs.^^ 

Of  the  Notice  subscribed  to  the  Declaration. — ^To  the  de- 
claration is  subscribed  a  notice  to  the  tenant  in  possession, 
firom  the  casual  ejector,  and  subscribed  with  his  name,  sig- 
nifying, that  unless  the  tenant  appear,  &c.  in  the  term 
next  ensuing  that  in  which  the  declaration  is  served,  and  by 
rule  of  court  cause  himself  to  be  made  defendant,  in  the 
room  of  the  casual  ejector,  he  shall  suffer  judgment  to  be  en- 
tered against  him,  and  the  tenant  will  be  turned  out  of  pos- 
session. It  is  not  necessary  that  there  should  be  any  date  to 
the  notice  4.  At  the  time  wnen  the  copy  of  the  declaration  and 
notice  is  delivered  to  the  tenant  in  possession,  he  must  be  in- 
formed of  the  nature  of  the  proceeding,  and  the  notice  should 
be  read  to  him,  or  the  substance  of  it  fully  explained.  The 
delivery  of  the  declaration  and  notice  accompanied  with  the 
explanation  above-mentioned,  is  called  service  of  a  declara- 
tion in  ejectment.  Formerly,  landlords,  to  whom  a  right  of 
entry  had  accrued  during  or  immediately  after  Hilary  and 

n  Merrellv.  Smith,  Cro.  Jac.  311.  q  PerPatteson,  J.  Doe  d.  Evans  v,. 

o  R.  G.  H.  T.  2  W.  4.  Rep.  IV.  Roe^  2  Ad.  &  EU.  12.. 

p  For  form  of  dedantion  by  orig^inal, 
■ee  aboTe  rule. 


the  party  for  what  10  acres  the  verdict  was. — Portman  v.  MorgatK 
Cro.  Eliz.  465.*  See  also,  to  the  same  effect,  Cottingham  v.  King^ 
1  Burr.  623.  and  Connor  v.  West,  5  Burr.  2673. 
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Trinity  Terms  respectively^  were  unable  to  prosecute  eject- 
ments^ so  as  to  try  the  same  at  the  assizes  immediately  en- 
suing; but  now  by  stat.  11  O.  4.  and  1  W.  4.  c.  70.  s.  36. 
[23rd  July,  1830,]  "  in  all  actions  of  ejectment  by  any  land- 
lord against  Ids  tenant,  or  against  any  person  claiming  through 
or  under  such  tenant,  for  the  recovery  of  any  lands  or  here£- 
taments  where  the  tenancy  shall  expu*e,  or  the  right  of  entry 
shall  accrue  in  (25)  or  after  Hilary  or  Trinity  Terms  respec- 
tively, it  shall  be  lawful  for  the  lessor  of  the  plaintiff,  at  any 
time  within  ten  days  after  such  tenancy  shall  expire,  or  right 
of  entry  accrue,  to  serve  a  declaration  in  ejectment,  intiued 
of  the  day  next  aft;er  the  day  of  the  demise  in  such  declara- 
tion, whether  the  same  shall  be  in  term  or  in  vacation,  with  a 
notice  thereunto  subscribed,  requiring  the  tenant  in  posses- 
sion to  appear  and  plead  within  ten  days,  and  proceedings 
shall  be  had,  and  rules  to  plead  entered  and  given,  as  nearly 
as  may  be,  as  if  such  dedaxation  had  been  duly  served  before 
the  preceding  term.  Provided,  that  no  jud^ept  shall  be 
signed  against  the  casual  ejector,  until  derault  of  appearance 
and  plea  within  such  ten  days,  and  that  at  least  six  clear  days' 
notice  of  trial  shall  be  given  to  die  defendant,  before  the  com- 
mission day  of  the  assizes  at  which  such  ejectment  is  intended 
to  be  tried  (^6).  Provided  also,  that  defendant  may  at  any 
time  before  trial,  apply  to  a  judge,  by  summons  in  the  usual 
manner,  for  time  to  plead,  or  for  staying  or  setting  aside  the 
proceedings,  or  for  postponing  the  trial  until  the  next  assizes, 
and  the  judge  may  make  such  order  as  to  him  shall  seem  ex- 
pedient. By  s.  37^  the  declaration  may  be  entitied  specially 
of  the  day  next  after  the  day  of  demise,  whether  in  term  or  in 
vacation.  The  foregoing  statute  is  confined  to  issuable  terms. 
Doe  V.  Roey  2  C.  and  J.  45. 


(25)  That  is,  in  foil  term.  Trinity  Term  begins  on  the  22nd  of 
May,  (s.  6.)  Where  the  right  accrued  on  the  20th  of  May,  after  the 
essoign  day,  but  before  the  first  day  of  term,  it  was  holden,  that  the 
statute  did  not  apply.     Doe  v.  Roe,  1  D.  P.  C.  79. 

(26)  It  is  not  necessary  to  prove,  at  the  trial,  under  this  section* 
the  notice  of  trial.  Doe  d,  Antrobus  v.  Jephson,  B.  R.  E.  T.  1832. 
Jervis's  New  Rules  and  Statutes,  3rd  ed.  p.  143.  n. 
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VII.  Of  the  Service  of  Declaration. 

The  tenant  or  tenants  in  possession  may  be  served  per- 
sonally at  any  place.  But  in  ca!ses  where  tenant  in  posses- 
sion cannot  be  served,  service  on  the  wife  of  tenant  in  pos- 
session must  be  either  on  the  land  in  question,  or  at  the 
dwelling-house  of  the  husband.  In  this  case  from  the  fact 
of  the  wife  being  served  on  the  premises  y,  or  at  the  dwelling- 
house  of  the  husband  though  not  on  the  premises,  the  court 
presumes  that  the  parties  are  living  together  as  man  and 
wife,  and  that  the  husband  has  notice  of  the  proceedings : 
and  on  this  presumption,  such  service  is  deemed  good. 
Where  premises  demised  on  lease  to  one  person,  have  been 
imderlet  to  others,  it  is  necessary  to  serve  separately  all  the 
under-tenants'. 

Service  on  the  servant,  child,  or  niece,  of  the  tenant  in  pos- 
session, an  the  premtses,  is  good  service,  provided  the  service 
be  afterwards  acknowledged  by  the  tenant  himself,  and  it  ap- 
pears that  he  has  received  it  before  the  term*,  but  not  other- 
wise^, and  a  mere  acknowledgment  of  the  wife  is  not  suffi- 
cient*'. If  the  tenant  or  his  wife  refuse  to  receive  the  decla- 
ration, &c.  a  copy  of  it  should  be  left  for  them,  or  affixed  to 
the  premises ;  so  if  there  be  not  any  person  in  possession  of 
the  thing  demised,  a  copy  of  the  declaration  and  notice  should 
be  affixed  to  some  conspicuous  part.  Where  there  is  any 
thing  unusual  in  the  manner  of  serving  the  declaration,  it 
shoiUd  be  mentioned  to  the  court  on  moving  for  judgment 
against  the  casual  ejector;  and  if  the  court  are  satisfied  that 
tiie  tenant  has  had  notice  of  the  declaration,  they  will  make 
the  rule  for  judgment  absolute  in  the  first  instance ;  if  doubt- 
ful, they  wiU  grant  a  rule  requiring  the  tenant  to  show  cause 
why  the  service  should  not,  under  the  special  circumstances, 
be  deemed  sufficient,  and  they  will  prescribe  the  mode  of 
serving  the  rule^.  Service*  before  the  first  day  of  the  term 
is  now  sufficient. 

y  Doe  d.  Morland  v.  Bayliss,  6  T.  R.  c  1  Bos.  and  Pul.  384. 

7C6.  d  See  Sprightly  v.    Dunch,  2   Eurr. 

z  Doe  d.  Ld.  Darlington  v.  Cock,  4  B.  1116.    Fenn  v.  Denn,  2  Burr.  1181. 

and  C.  259.  Lessee  of  Methold  v.  Noright,  1  Bl. 

a  Roe  Lessee  of  Hambrook  v.  Doe,  14  R.  290.    Gulliver  v.  Wagstaff,  1  BK 

East,  441.  R.  317. 

b  Doe  d.  Ld.  Dinorben  y.  Roe,  2  M.  e  R.  G.T.  T.  1  W.  4.  See  ante, p.  723. 

and  W.  374. 
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VIIL  Of  the  9t^8equent  Proceedings — Judgment  againsi 
casual  Ejector — Appearance  of  Defendant — dm- 
sent  Rule — Stat.  11  G.  2.  c.  19.  s,  13.  enabling 
Liandlord  to  defend. 

If  the  tenant  in  possession  does  not  appear  according  to 
the  notice  subscribed^  and  enter  into  a  rule  called  the  con- 
sent rule^  tlie  plaintiff  may^  at  the  beginning  of  the  term  in 
which  the  tenant  in  possession  ought  to  have  appeared^  move 
the  court  for  judgment  against  Qie  casual  ejector.  Before 
this  motion  can  be  made,  a  rule  to  plead  must  be  given',  and 
the  motion  itself  must  be  founded  on  an  affidavit  of  service 
of  declaration,  either  on  the  tenant  in  possession,  or  in  such 
manner  as  shall  satisfy  the  court,  that  the  tenant  in  posses- 
sion has  had  -notice  of  the  proceeding.  The  time  for  appear- 
ance depends  on  the  situation  of  the  premises. 

1 .  Where  the  Premises  lie  in  London  or  Middlesex, 

The  tenant  in  possession  must  appear  within  four  days, 
inclusive,  next  after  the  motion  for  judgment,  if  such  mo- 
tion be  made  at  the  beginning  of  tne  term.  But  where  it 
is  in  a  more  advanced  stage  of  the  term,  the  court  will  ex- 
ercise their  discretion,  and  order  the  tenant  to  appear  imme- 
diately, or  within  one  or  two  4ays,  so  that  the  plaintiff  may 
give  notice  of  trial  within  the  term.  If  the  motion  for  judg- 
ment is  made  within  the  last  four  days  of  the  term,  the  tenant 
has  until  two  days  before  the  essoign  day  of  the  subsequent 
term  to  appear  in. 

2.  Where  the  Premises  lie  elsewhere  than  in  London  or  Middlesex. 
[See  ante,  stat.  11  G.  4.  and  1  W.  4.  c.  70.  s.  36.] 

The  motion  for  judgment  in  this  case  may  be  made  at  any 
time  within  the  term ;  because  the  tenant  has  four  days  after 
the  end  of  such  term  to  appear  in. 

If  the  tenant  appears,  then  he  enters  into  the  consent  rule, 
the  substance  of  which  is  as  follows :  1st,  He  consents  to  be 
made  defendant  instead  of  the  casual  ejector.    2nd,  To  ap- 

f  R.  T.  18  Car.  2  B.  R. 
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pear  at  the  suit  of  the  plaintiff;  and  if  the  proceedings  are  by 
bill^  to  file  common  baiL    3rd,  To  receive  a  declaration  and 

tlead.  Not  Ghiiltv.  4iii,  At  the  trial  of  the  issue,  to  confess 
sase,  entry,  and  ouster,  and  insist  upon  title  only.  To  this 
role  are  aaded  the  following  conditions :  1st,  If  at  the  trial 
the  defendant  shall  not  confess  lease,  entry,  and  ouster, 
whereby  plaintiff  shall  not  be  able  to  prosecute  his  suit,  de- 
fendant shall  pay  to  plaintiff  the  costs  of  the  non  pros,  and 
judgment  shall  De  entered  against  the  casual  ejector  by  de- 
fault. 2ud,  If  a  verdict  shall  be  given  f&r  defendant,  or  phdn- 
tifF  shall  not  prosecute  his  suit  for  any  other  cause  than  the 
non-confession  of  lease,  entry,  and  ouster,  the  lessor  of  the 
plaintiff  shall  pay  costs  to  the  defendant.  Defendants  hav- 
mg,  in  many  instances,  put  the  plaintiff,  afler  the  title  had 
been  established,  to  give  evidence  that  defendant  was  in  pos- 
session at  the  time  oi  ejectment  brought,  and  many  plaintiffs 
having  been  non-suited  for  want  of  such  proof,  and  such  prac- 
tice being  considered  as  contrary  to  the  true  meaning  of 
the  consent  rule,  it  was  orderedfif,  that  the  defendant  should 
specify,  in  the  consent  rule,  for  what  premises  he  intends  to 
defend,  and  should  consent  to  confess,  that  he  or  (if  he  de- 
fends as  landlord)  his  tenant  was  in  possession  thereof  at  the 
time  of  the  service  of  declaration ;  and  if  upon  the  trial  he 
should  not  confess  such  possession,  as  well  as  lease,  entry, 
and  ouster,  whereby  the  plaintiff  should  not  be  able  further 
to  prosecute  his  suit,  then  no  costs  should  be  allowed  for  not 
further  prosecuting  the  same,  and  the  defendant  should  pay 
costs  to  the  plaintiff.  N.  It  is  not  incumbent  on  the  plain- 
tiff, in  ordinary  cases,  to  produce  the  consent  rule^ ;  the  only 
instance  in  which  it  can  now  be  necessary  to  produce  the  rule 
is,  where  the  plaintiff,  directing  his  case  to  certain  premises, 
the  other  party  contends  that  he  does  not  defend  tor  those ; 
there  it  may  be  requisite  to  produce  the  rule,  to  show  for 
what  he  does  defend. 

Where  the  tenant  in  possession  is  merely  an  under-tenant 
to  some  other  person,  as  soon  as  tiie  declanition  in  ejectment 
is  dehvered  to  him,  he  is  obliged,  by  stat.  11  Geo.  2.  c.  19. 
8.  12.  to  give  notice  of  such  delivery  to  his  landlord,  under 
pain  of  forfeiting  threeyears*  improved*  or  rack  rent  of  the 
premises  holden.  N.  This  penalty  does  not  attach  on  the 
tenant  of  mortgagor,  who  omits  to  give  him  notice  of  eject- 


g  Re;.  Gen.  B.  R.  M.  T.  1820.  4  B.    h  Doe  d.  Greaves  v.  Raby,  3  B.  and 
and  A.  Ib6.  C  B.  H.  T.  ISfil.  2  B.        Ad.  948. 

and  B.  470.  Ezoh.  2  Geo.  4.  i  See  Crocker  v.  FotheririU,  2  B.  and 

A.  652. 
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ment  brought  by  mortgagee,  1  T.  R.  647*  because  the  statute 
only  extends  to  cases  where  ejectments  are  brought  incon- 
sistent with  landlord's  title.  This  wise  provision  of  the  sta- 
tute was  intended  to  prevent  fraudulent  recoveries  of  the  pos- 
session, by  collusion  with  the  tenant  of  the  land.  And  by 
the  same  statute,  s.  IS.  the  court  where  the  ejectment  is 
brought,  is  empowered  to  suffer  the  landlord^  to  make  him- 
self defendant  with  tenant,  if  he  shall  appear ;  and  by  the 
same  clause,  although  if  the  tenant  shall  refuse  or  neglect  to 
appear,  judgment  shall  be  signed  against  the  casual  ejector ; 
yet  the  lan(Uord  shaQ  be  permitted  to  appear  by  himself,  on 
his  consenting  to  enter  into  the  usual  rule ;  and  judgment 
against  the  casual  ejector,  shall  be  staid  until  farther  order^. 
Who  shall  be  considered  a  landlord,  within  the  meaning  of 
this  act,  is  sometimes  a  difficult  question  to  determine :  the 
following  persons  have  been  so  considered;  1.  Devisee  in 
trust,  4  T.  R.  122.  2.  In  Doe  d,  TUyard  v.  Cooper y  a 
mortgagee  under  the  defendant  was  permitted  to  defend  with 
him*.  The  following  persons  have  not  been  deemed  land- 
lords within  the  meaning  of  this  act;  1.  A  devisee,  where 
the  ejectment  was  brought  by  the  heir;  Roe  d,  Leake  v. 
Doey  M.  29  G.  2.  C.  B.  Bull.  N.  P.  95.  2.  A  mortgagee, 
who  had  never  received  rent,  ib.  The  question  to  be  consi- 
dered in  all  cases  is,  whether  the  party  applying  to  defend  as 
landlord,  be  himself  interested  in  the  event  of  the  suit ;  or 
whetlier  he  be  merely  set  in  motion  for  the  purposes  of  some 
other  person ;  if  the  latter  be  the  case,  the  court  will  not  per- 
mit a  mortgagee  to  defend  as  landlord®.  3.  Cestui  que  trust, 
not  having  been  in  possession.  3  T.  R.  7^3.  In  all  cases  of 
vacant  possession^,  unless  such  as  are  within  stat.  4  Geo.  2. 
c.  28.  (which  see  in  next  section)  no  person  claiming  title 
will  be  let  in  to  defend ;  but  he  who  can  first  seal  a  lease  on 
the  premises,  must  obtain  possession,  and  any  other  person 
claiming  title  may  eject  him  if  he  can ;  and  by  the  course  of 
the  court,  no  defence  can  be  made  in  these  cases  but  by  the 
defendant  in  the  ejectment,  who  is  a  real  ejector.  In  Mar- 
tin V.  Davis,  Str.  914.  the  court  refused  to  let  the  parson  of 
Hampstead  chapel  defend  for  right  to  enter  and  perform  di- 
vine service  only ;  notwithstanding  the  case  of  HoUingsworth 
V.  Brewster y  Sam.  256.  observing,  that  that  case  luid  often 

b  Landlord  might  have  defended  with  e  Doe  d.  Pearson  v.  Roe,  6  Bingh.613. 

tenant  before  this  statute,  balk.  257.  f  Arg.  per  Eyre,  Seij.  and  said  by  the 

7  Mod.  70.      3  burr.  1301.   But  the  reporter  to  be  the  constant  practice. 

2nd  provision  in  this  section  is  new.  Exp.  Beauchamp.  Barnes,  4to.  edit. 

c  See  Jones  v.  Edwards,  Str.  1241.  177. 

d  8  T.  R.  645. 
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been  denied  since.  If  a  party  sho\iI4  be  admitted  to  defend 
as  landlord^  whose  title  is  inconsistent  with  the  possession  of 
the  tenant,  the  lessor  of  the  plaintbBf  may  apply  to  the  court, 
or  to  a  judge  at  Chambers,  and  have  the  rule  mscharged  with 
costs  ^ 


IX.  Of  the  Proceedings  in  Ejectment,  directed  by  Stat. 
4  6.  2.  c.  28.  8.  2.  in  order  to  obviate  the  Difficulties 
at  tending  Re-entries  at  Common  Law,  for  Non- 
payment  of  Rent  Arrear — Of  the  Proceedings  where 
the  Possession  is  vacant. 

By  Stat  4  Geo.  2.  c  28.  s.  2.  it  is  enacted,  ^^  TTiat  in  all 
cases  between  landlord  and  tenant,  when  half  a  year's  rent 
shall  be  in  arrear,  and  the  landlord  has  a  right  of  entry  for 
non-payment  thereof,  he  may,  mthotU  a  formal  demand  or 
re-entry,  serve  a  declaration  in  ejectment;  or  in  case  the 
same  cannot  be  legally  served,  or  no  tenant  be  in  actual 
possession,  affix  the  same  upon  the  door  of  any  demised 
messuage;  or  in  case  such  ejectment  shall  not  be  for  the 
recovery  of  any  messuage,  then  upon  some  notorious  place 
of  the  lands,  &c.  comprised  in  the  declaration  in  ejectment 
and  such  affixing  shall  be  deemed  legal  service ;  and  in  case 
of  judgment  against  the  casual  ejector,  or  nonsuit  for  not 
confessing  lease,  entry,  and  ouster,  it  shall  appear  by  affida- 
vit, or  be  proved  on  ihe  trial,  in  case  the  defendant  appears, 
liiat  half  a  year's  rent  was  due  before  the  declaration  served, 
and  that  no  stfficient  distress  was  to  be  found  on  the  pre^ 
tmses\  countervaiUng  the  arrears  then  due,  and  that  the 
lessor  had  power  to  re-enter;  then,  and  in  every  such  case, 
the  lessor  in  ejectment  shall  recover  judgment  and  execu- 
tion, in  the  same  manner  as  if  the  rent  in  arrear  had  been  le- 
gally demanded,  and  re-entry  made;  provided^,  that  if  the 
tenant,  at  any  time  before  the  trial  in  such  ejectment,  shall 
pay  or  tender  to  the  landlord  or  his  attorney,  or  pay  into 
court,  the  rent  arrear  and  costs,  all  further  proceedings  on  the 

s  Doe  d.  Harwood  v.  Lippincott,  Ad.    t  See  Doe  d.  Smelt  v.  Fuchau,  16  East, 
Eject.  230.  286. 

u  S.  4. 
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ejectment  shall  be  discontinued'^  (27)-  It  has  been  supposed 
that  the  preceding  statute  only  applied  to  cases  of  ejectment 
brought  after  half  a  year's  rent  due,  where  no  sufficient  dig-- 
tress  was  to  be  found  upon  the  premises.  But  in  a  late  case^ 
(Roe  y.  Davis,  7  East,  363,)  it  was  holden,  that  the  statute 
was  more  general  in  its  operation.  And,  according  to  Lord 
Tenterden,  these  words,  ^^no  sufficient  distress  was  to  be 
found  on  the  premises,"  must  mean  no  sufficient  distress, 
which  can  be  got  at;  hence,  where  the  outer  door  was 
locked,  so  that  the  landlord  could  not  get  at  the  premises. 
Lord  T.  held  that  there  was  not  any  sufficient  distress;  for 
there  was  not  any  available  distress.  Doe  v.  Dyson,  M.  and 
Malk.  77*  The  application  to  the  court',  on  the  piurt  of  the 
tenant,  to  stay  proceedings^  must,  by  the  very  terms  of  the 
act,  be  made  before  triaL  In  ejectment  by  a  landlord^,  the 
tenant  moved  to  stay  proceeding,  upon  payment  of  rent  ar- 
rear  and  costs.  On  a  rule  to  shew  cause,  it  was  insisted,  for 
the  plaintifif,  that  the  case  was  not  within  the  preceding  sta- 
tute; because  it  was  not  an  ejectment  founded  singly  on  the 
act,  but  it  was  brought  likewise  on  a  clause  of  re-entry  in 
the  lease  for  not  repairing,  and  the  lease  was  produced  in 
court.  However,  the  rule  was  made  absolute,  with  hberty 
for  the  plaintiff  to  proceed  upon  any  other  title.    Where  an 

X  Roe  ▼.  Davis,  7  East,  363.  y  Pure  d.  Withers  ▼.  Sturdy,  H.  1752. 

Bull.  N.  P.  07. 


(27)  Before  fhis  statute,  courts  of  law  and  equity  exercised  a  dis- 
cretionary power  of  staying  the  lessor  from  proceeding  at  law,  in 
cases  of  forfeiture  for  non-payment  of  rent,  by  compelling  him  to 
take  the  money  due  to  him.  See  the  opinion  of  Lee,  C.  J.  in  Archer 
V.  Sw^,  Andr.  341 .  2  Salk.  597.  8  Mod.  345. 10  Mod.  383. 2  Vem. 
103.  1  Wils.  75.  2  Str.  900.  By  this  sUtute,  the  service  of  the  de- 
claration in  ejectment  is  substituted  for  the  demand  of  rent,  which, 
at  common  law,  must  have  been  made  upon  the  day  when  the  for- 
feiture accrued,  in  case  of  non-payment.  Ejectment  on  a  demise 
laid  on  the  10th  May,  1824.  Defendant  was  tenant  under  a  lease, 
by  which  the  rent  was  made  payable  at  Lady  Day  and  Micbaelmaa, 
and  in  which  there  was  a  proviso  for  re-entry  on  non-payment  of 
Tent  for  thirty  days.  Half  a  year's  rent  was  due  at  Lady  Day,  1824, 
and  there  was  no  sufficient  distress  on  the  premises;  the  declaration 
was  served  on  the  14th  May,  1824.  It  was  holden  that,  although 
the  service  of  declaration  was  on  a  day  subsequent  to  the  day  of  de* 
mise,  the  plaintiff  was  entitled  to  recover,  inasmuch  as  the  title  must 
be  taken  to  have  accrued  on  the  80th  day  after  the  rent  became  due, 
viz.  the  24th  of  April.  The  statute  does  not  require  that  the  day  of 
demise  must  be  the  very  day  when  declaration  is  served.  Dae  d, 
Lawrence  v.  Skswcross,  3  B.  and  C.  752. 
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ejectment  is  brought  on  the  preceding  statute  for  the  for- 
feiture of  a  lease*,  acceptance  of  rent  afterwards,  by  the 
landlord,  has  been  holden  a  waver  of  the  forfeiture;  for  it  is 
a  penalty,  and  by  accepting  the  rent,  the  party  waves  the  pe- 
nidty.  Ijandlord  having  a  right  of  re-entry  for  non-payment 
of  rent,  brought  an  ejectment  and  proved  a  demand  of  half  a 
year's  rent  after  the  day  on  which  it  was  due,  and  a  refusal 
on  the  part  of  the  defendant  to  pay  it  before  the  re-entry.  It 
appeared  that  there  was  a  sufficient  distress  on  the  premises 
during  the  whole  time.  It  was  holden»,  that  the  lessor  of 
the  plaintiff  could  not  recover  either  at  common  law,  or  un- 
der the  preceding  statute ;  not  by  the  former,  because  the 
rent  was  not  demanded  on  the  day  when  it  became  due  5  Co. 
Lit.  201.  7  Rep.  28. ;  nor  by  the  latter,  because  there  was  a 
sufficient  distress  on  the  premises.  Upon  a  lease  reserving 
rent  payable  quarterly,  with  a  proviso,  that  if  the  rent  be  in 
arrear  twenty-one  days  next  after  day  of  payment,  hextig  law- 
Jidly  demanded,  the  lessor  may  re-enter:  it  was  holden ^  by 
three  judges  (dissentiente  Lord  EUenborough,  C.  J.),  that  five 
quarters  being  in  airear,  and  no  sufficient  distress  on  the  pre- 
mises, the  lessor  might  re-enter  without  a  demand.  Lands 
were  devised  in  fee,  charged  with  an  annuity ;  and  power  was 
given  to  the  annuitant  to  distrain,  if  Ae  annuity  were  in  arrear 
for  20  days  after  the  day  of  payment,  being  hwfuUy  demanded ; 
power  was  also  given,  if  the  annuity  should  be  in  arrear  for 
40  days,  to  enter  and  take  the  profits,  until  the  annuitant 
should  be  thereby  paid  all  arrears  with  costs ;  it  was  holden*^, 
that  upon  the  annuity  being  40  days  in  arrear,  the  annuitant 
was  entitled  to  recover  in  ejectment,  although  no  demand  was 
made ;  for  this  was  not  a  case  of  forfeiture  for  non-payment  of 
an  annuity,  but  only  a  right  to  enter  and  receive  the  profits 
until  the  arrears  were  satisfied. 

Of  the  Proceedings  where  the  Possession  is  vacant. — ^In 
«ase8  between  landlord  and  tenant,  where  one  half  year's  rent 
is  in  arrear,  and  the  landlord  has  a  right  of  entry,  the  mode 
of  proceeding,  where  the  premises  are  untenanted,  is  marked 
out  by  the  preceding  statute.  In  other  cases  of  a  vacant  pos- 
.session  the  mode  of  proceeding  is  thus :  A.  (the  person  claim- 
ing title)  by  letter  of  attorney  empowers  B.  to  execute  a  lease, 
in  the  name  of  A.,  of  the  premises  in  question^  to  C.  This 
lease  is  executed  on  the  premises,  B.  and  C.  only  being 

t  Per  Arton,  J.inDoe?.  Batten,  Ck)wp.  b  Doe  d.  Scholefleld  v.  Alexander,  2 

247.  M.  and  S.  525. 

a  Doe  d.  Foriter  ▼.  Wandlass,  7  T.  R.  c  Doe  d.  BiaM  v.  Horoley,  I  Ad.  and 

>*7.  Ell.  766.  8  Nev.  and  Man.  667. 
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thereon ;  then  B.  leaves  C.  in  possession^  who  is  turned  out 
by  D.,  to  whom,  while  on  the  premises,  E.  delivers  a  decla- 
ration in  ejectment.  A  rule  to  plead  having  been  given,  and 
not  complied  with,  a  motion  is  made  for  judgment,  which  is 
granted  of  course.  This  motion  must  be  supported  by  an 
affidavit  of  the  above-mentioned  proceedings,  viz :  the  execu^ 
tion  of  the  power  of  attorney,  the  lease,  entry^^  ouster,  and  de- 
livery of  declaration ;  a  copy  whereof  is  annexed  to  the  affi- 
davit. A.  made  a  lease  of  an  alehouse  in  London^,  for  years. 
The  lessee,  before  the  expiration  of  the  term,  left  it,  ana  took 
another  house  in  Wapping ;  but  there  was  some  liquor  and 
old  vessels  left  in  the  first-mentioned  house,  and  the  doors 
were  locked.  Upon  this  the  landlord  sealed  a  lease  on  the 
premises,  and  brought  an  ejectment,  as  on  a  vacant  possession, 
and  accordingly  hstd  judgment  and  execution ;  to  set  aside 
which,  a  motion  was  made.  In  addition  to  the  foregoing  facts 
it  appeared,  that  only  one  quarter's  rent  was  in  arrear,  and 
that  the  landlord  had  seen  his  tenant  a  short  time  only  be- 
fore he  brought  the  ejectment.  Lord  Hardwicke,  C.  J. — ^'^If 
only  one  quarter's  rent  was  in  arrear,  the  landlord  could  not 
proceed  against  the  tenant  on  the  stat.  4  Geo.  2.  c.  28.  But 
then,  taking  this  as  it  stood  at  common  law,  the  question 
wiU  be,  whether  this  was  such  a  vacant  possession  as  to  enable 
the  landlord  to  bring  an  ejectment  in  this  manner.  For  though 
a  tenant  does  not  hve  on  the  premises,  yet  it  cannot,  from 
that  circumstance  alone,  be  called  a  vacant  possession ;  as  if  a 
person  uses  one  house  and  lives  in  another,  that  will  be  a  good 
possession  of  both.  Here  the  tenant  had  actual  possession  of 
the  premises,  by  keeping  his  Uquor  there,  and,  as  appears, 
was  such  a  person  as  the  landlord  might  have  served  person- 
ally with  an  ejectment ;  for  a  declaration  in  ejectment  may 
be  served  on  the  tenant  himself  any  where,  though  the  wife 
can  be  served  with  it  only  on  the  premises  (28).  1  remember 
a  case  where  a  person  in  the  Fleet  was  served  with  an  eject- 
ment. If  the  tenant,  in  this  case,  sometimes  absconded,  and 
only  appeared  on  Simdays,  then  the  landlord  should  have  ap- 
plied to  the  comt  for  a  special  rule,  as  to  the  service  of  the 
declaration  in  ejectment.^'  Probyn,  J.  mentioned  a  case 
where  hay  was  left  in  a  bam  by  a  tenant,  and  that  was  holden 

d  Savage  ▼.  Dent,  M.  10  Geo.  3.  B.  R.  MSS.  2  Str.  1064.  Bull.  N.  P.  97. 

S.  C.  shortly  stated. 


(28)  Or  at  the  dwelling-house  of  the  husband,  if  it  appears  that 
wife  is  Uving  with  husband.     Yid.  4  T.  R.  465. 
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sufficient  to  keep  the  possession.  The  court  ordered  the 
judgment  and  execution  to  be  set  aside  with  costs.  Where 
the  premises  to  be  recovered  consisted  of  imfinished  houses^ 
it  was  holden®^  that  the  course  was  to  proceed  as  on  a  vacant 
possession ;  and  not  by  affixing  the  declaration  on  the  doors 
of  the  houses. 


X.  Of  the  Pleadings  and  Defence. 

SpEGiAii  pleas,  either  in  bar  or  abatement^  are  seldom 
pleaded  to  this  action ;  because,  according  to  the  modern 
practice,  if  the  defendant  appears,  he  generally  enters  into  the 
consent  rule,  by  the  terms  of  which  he  is  bound  to  plead  the 
general  issue.  Not  Guilty*.  The  rule  of  H.  T.  4  W.  4.  requir- 
ing pleadings  subsequent  to  the  declaration  to  be  delivered 
between  the  parties,  does  not  apply  to  actions  of  ejectment?, 
which  are  left  to  the  old  practice ;  and  so  with  regard  to  the 
declaration,  it  has  been  holden^,  tiiat  it  must  commence  and 
conclude  in  the  usual  form,  for  it  is  not  within  the  rules  of 
H.  T.  3  W.  4. 

Of  the  Defence. — As  an  action  of  ejectment  is  foimded  on 
a  right  of  entry  in  the  party  claiming  title,  if  the  defendant 
can  shew  that  such  right  has  been  tolled  or  taken  away,  it 
will  be  a  sufficient  defence  to  the  action.  Under  the  old  law, 
as  it  stood  before  the  31st  December,  1833^  (for  which,  see 
former  editions  of  this  work,)  a  right  of  entry  might  have 
been  taken  away  by  descent  cast,  discontinuance,  or  warranty; 
but  that  operation  and  effect  has  been  removed  by  a  late  sta- 
tute*. Another  mode  of  defeating  the  right  of  entry,  and  thereby 
barring  the  ejectment  was  by  fine  and  non-claim, — ^but  since  the 
same  day,  that  is,  31st  December,  1833,  fines  and  recoveries 
have  been  abolished^,  and  more  simple  modes  of  assurance  sub- 
stituted in  their  room.  As  cases,  however,  may  still  arise,  upon 
this  species  of  bar,  it  may  be  convenient  to  retain  that  portion 
of  the  work. 

Entry  barred  by  Fine  and  Non-claim. — ^A  fine  at  the 
common  law,  or  fine  without  proclamations,  levied  by  a  te- 

e  Doe  d.  Showell  y.  Roe,  2  Cr.  M.  and  h  Doe  d.  Gillett  v.  Roe,  1  Cr.  M.  k  R. 

R.  42.  19.  4  Tyrw.  64&. 

f  Runn.  Eject  233.  i  Stat.  3  &  4  W.  4.  c.  27.  s.  3<J.  and 

C:  Doe  d.  Williams  v.  WiUiams,  4  Key.  3  ft  4  W.  4.  c.  74.  s.  14. 

and  Man.  259.  k  3  &  4  W.  4.  c.  74. 
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nant  of  the  freehold,  not  being  under  any  disability^,  was  a 
perpetual  bar  to  all  persons  who  had  right  and  no  impedi- 
ment at  the  time  of  fine  levied,  and  who  did  not  claim  within 
a  year  and  a  day  after  the  fine  levied,  and  execution  there- 
upon. But  this  puissance  of  a  fine  was  taken  away  by  stat. 
34  Edw.  3.  c.  16.  by  which  it  was  enacted,  ^^that  the  plea  of 
non-claim  should  not  be  any  bar  in  future.'^  Great  inconve- 
niences having  resulted  from  the  provisions  of  this  statute,  the 
lemslature  again  interposed,  and  by  stat.  1  R.  3.  c.  7-  and 
4  H.  7*  c.  24.  the  ancient  law  was  revived,  though  with  some 
modification ;  proclamations  being  required  to  make  fines  more 
notorious,  and  the  time  for  didming  being  enlarged  from  one 
year  to  five  years.  The  stat.  4  H.  7«  c.  24.  (which  is  nearly 
a  transcript  of  stat.  1  R.  3.)  having  directed,  in  the  first  place, 
that  every  fine,  after  the  engrossing  thereof,  shall  be  read  and 
proclaimed  openly  in  court  the  same  term,  and  the  three  next 
following  terms,  at  fom*  several  days  in  each  term,  proceeds 
to  enact,  "  that  the  proclamations  being  thus  made,  the  fine 
shall  conclude  as  well  privies  (29)  as  strangers :  concept  women 

k  Sbep.  Touch.  19.    Harg^ve's  Co.  Litt.  121.  a.  n.  (1). 


(29)  Although  the  issue  in  tail  were  privies  to  the  ancestor,  yet 
inasmuch  as  the  statute  de  donis  (13  Edw.  1.  c.  1.)  had  ejspressfy 
ordained  that  tenants  in  tail  should  not  have  power  to  alien  the 
lands  entailed,  doubts  were  ndsed,  whether  fines,  levied  with  pro- 
clamations by  the  ancestor,  would  by  force  of  this  stat.  4  H.  7* 
c.  24.  bar  the  issue  in  tail.  To  remove  these  doubts,  it  was  enacted 
by  stat.  32  H.  8.  c.  36.  s.  1.  "that  all  fines  levied  with  proclama- 
tions according  to  stat.  4  H.  7.  c.  24.  by  any  person  of  21  years  of 
age,  of  lands,  &c.  before  the  fine  levied  entailed  to  the  person  levy- 
ing the  fine,  or  to  any  ancestor  of  the  same  person,  in  possession, 
reversion,  remainder,  or  use,  immediately  after  proclamations  made, 
should  be  adjudged  a  bar  against  him  and  his  heu^  claiming  only 
by  force  of  such  entail,  and  against  all  others  claiming  only  to  his 
use,  or  to  the  use  of  any  heir  of  his  body."  This  statute,  how- 
ever, contained  several  exceptions,  particularly  one  of  fines  of  lands, 
of  which  the  reversion  is  in  the  crown.  In  consequence  of  this  ex- 
ception, the  question  again  arose  in  the  E.  of  Derby's  case,  whe- 
ther a  fine  depending  wholly  on  the  4  H.  7.  was  a  bar  to  the  issue 
in  tail ;  eight  judges  against  three  held  that  it  was.  T.  Raym.  260. 
286,  819.  338.  PoUexf.  491.  Skin.  95.  2  Show.  104.  T.  Jo. 
237.  See  fiuther  on  this  subject  Mr.  Hargrave's  excellent  note, 
Co.  Lit.  121.  a.  n.  (1).  N.  A  fine  levied  by  tenant  in  tail  bars 
the  estate  tail,  but  not  the  remainders  or  reversion  expectant 
thereon.    Where  a  fine  is  levied  by  tenant  in  tail,  who  dies  before 
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covert,  persons  within  twenty-one  years  of  age,  in  prison,  or 
oat  of  the  realm^  or  not  of  whole  mind  at  the  time  of  the  fine 
being  levied^  not  parties  to  such  fine^  so  as  the  said  women 
covert,  persons  within  age^  &c.  or  their  heirs  (30),  pursue 
their  right  by  action  or  entry,  within  five  years  after  the 
removal  of  uieir  respective  disabiUties/^  Tlien  follow  the 
saving  clauses,  which  are,  1st,  saving  to  every  person  and 
their  heirs  fother  than  parties)  such  right  as  they  have  at  the 
time  of  such  fine  engrossed,  so  that  they  pursue  their  claim 
by  action  or  entry  within  five  years  after  the  proclamations 
(31).  2nd,  Saving  aU  other  persons  such  right,  claim,  and 
interest,  as  first  (32)  shaU  accrue  after  the  proclamations, 
by  force  of  any  gift  in  taQ,  or  by  any  other  matter  had  and 


all  the  prodamations  are  past,  yet  will  the  issue  in  tail  be  barred, 
proTided  the  proclamations  are  afterwards  duly  made.  Purslow's 
case,  cited  3  Rep.  90.  b. 

(30)  By  this  provision,  the  rights  of  those  persons  who  are  under 
disabilitieB,  and  of  their  heirs,  are  saved  as  long  as  the  disabilities 
continue,  and  five  years  after,  but  no  longer.  A.,  seized  in  fee  of 
lands,  died,  leaving  B.  his  heir,  a  feme  covert.  Upon  the  death  of 
A.,  a  stranger  made  a  tortious  entry  on  the  lands,  continued  in  pos- 
session, and  levied  a  fine  sur  cognizance  de  droit  come  ceo,  8(C.  with 
proclamations.  B.  afterwards  died  under  coverture,  no  entry  having 
been  made  on  her  behalf  to  avoid  the  fine,  leaving  C.  her  heir  not 
affected  with  any  of  the  disabilities  mentioned  in  the  statute.  It 
was  holden  that  C,  who  had  not  pursued  his  right  within  five 
years  after  the  death  of  B.,  was  barred  by  the  fine.  Dillon  v.  Leman, 
2  H.  Bl.  584. 

(31)  By  force  of  this  clause,  persons  having  a  present  right  to 
lands  whereof  a  fine  is  levied,  and  not  being  parties  to  such  fine,  may 
pursue  their  daim  within  five  years,  to  be  computed  firom  the  day  on 
which  the  last  proclamation  was  made. 

(32)  One  who  had  a  future  interest,  but  no  present  right  of 
en^  at  the  time  of  the  fine  levied,  died,  and  the  five  years  passed, 
and  afterwards  admimstration  was  granted ;  it  was  holden  that  the 
administrator  should  have  five  years  to  sue  from  the  granting  of 
the  letters  of  administration,  for  none  had  title  of  entry  before, 
Sanders  y.  Stanford,  cited  in  Saffyn  v.  Adams,  Cro.  Jac.  61.  But 
where  a  lease  for  years  of  land  was  made  to  commence  fi'om  the  end 
of  a  term  for  years  then  in  being ;  the  first  term  expired,  the  se- 
cond lessee  did  not  enter,  but  the  reversioner  entered  and  made  a 
feoffment,  and  levied  a  fine  with  proclamations ;  five  years  passed ; 
it  was  holden,  that  the  fine  and  the  non-claim  of  the  second  lessee 
had  barred  him  of  his  term :  for  although  lessee  for  years  has  not 
such  an  estate  as  will  enable  him  to  levy  a  fine,  yet  shall  his  interest 
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made  before  the  fine  levied^  so  as  they  pursue  their  right 
within  five  years  after  the  same  shall  grow  due ;  and  further^ 
if  the  said  persons  are  under  any  of  the  before  mentioned 
disabilities  at  the  time  when  their  right  first  accrues^  they  or 
their  heirs  may  pursue  their  right  within  five  years  next  after 
the  removal  of  the  disability.    3d,  Saving  to  every  person, 
not  party  nor  privy  to  the  fine,  their  exception  to  avoid  the 
fine,  by  that,  that  those  which  were  parties  to  the  .fine,  nor 
any  person  to  their  use,  had  nothing  in  the  lands  at  the  time 
of  the  fine  levied.     Such  are  the  provisions  of  the  statute  on 
which  the  force  and  effect  of  fines  heretofore  levied,  principally 
depended,  and  by  virtue  of  which,  a  fine  levied  by  tenant  of 
the  freehold,  with  five  years  non-claim,  operates  as  a  bar  to 
an  ejectment,  except  in  those  cases  which  are  specially  pro- 
vided for  by  the  statute.    The  statute,  as  to  the  engrossment 
of  the  fine  oefore  the  proclamation,  is  only  directory^.  Where 
the  fine  being  levieti  at  the  great  sessions,  the  indorsement  of 
the  proclamations  was  headed,  ^^  according  to  the  form  of  the 
statute'';  it  was  holden'^,  that  the  omission  afterwards  to 
state  the  place  where  the  sessions  were  holden,  was  immate- 
rial.    A.  tenant  for  life,  with  remainder  to  his  own  executors 
for  forty  years,  with  remainder  to  B.  in  fee,  levied  a  fine  sur 
conusance  de  droit,  with  proclamations,  in  Hil.  T.  1733-4. 
B.,  not  having  made  an  entry  to  avoid  the  fine,  in  1735, 
devised  to  C.  for  life,  with  remainder  to  D.  in  tail,  and  died  in 
that  year ;  in  1738  A.  died ;  C.  died  in  1803,  not  having  made 
an  entry;  in  1805  D.  entered  for  the  purpose  of  avoiding  the 
fine,  and  brought  ejectment.     It  was  holden,  that  D.  was  not 
entitled  to  recover ;  for  the  right  of  entry  was  confined  to  five 
years  after  the  expiration  of  die  term  ol  forty  years,  that  is, 
to  five  years  after  177^ ;  and  B.  could  not  by  his  will  give  a 
right  to  avoid  this  fine  at  a  more  distant  period  than  the  end 
of  the  five  years ;  that  the  devisee  was  exactly  in  the  same 
state  as  the  heir;  and  that,  as  the  title  of  D.  did  not  ^^ first 
accrue  to  him  after  the  fine  by  matter  before  the  fine,''  but 
by  the  will  of  B.  which  was  aft:er  the  fine,  D.  could  not 

1  Doe  d.  Fleming;  ▼.  Ford,  1  Ad.  and    m  Doe  d  Jones  v.  Harrison,  3  B.  k.  Ad. 
Ell.  766.  764. 


be  barred  by  the  statute  ;  for  the  words  of  the  statute  are  general ; 
(**ihe  said  fine  with  proclamations  shall  be  a  final  end,  and  conclude 
as  well  privies  as  strangers  to  the  same,*' J  and  the  words  of  the  sav- 
ing are,  (such  right,  claim,  and  interest, J  and  tenant  for  term  of  years 
has  an  interest.    Saffyn  v.  Adams,  5  Rep.  123.  b.  Cro.  Jae.  60.  S.  C. 
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daim  the  benefit  of  the  second  saving^.  This  statute  el- 
tends  to  copyholds^.  With  respect  to  the  dauses  relating 
to  disabilities^  it  may  be  observed,  that  if  he  who  has  a 
present  right,  and  is  not  nnder  any  disabihty,  brings  on 
himself  a  disabihty:  as  if,  being  within  the  realm  at  the 
time  of  the  fine  levied,  he  should  afterwards  go  beyond 
sea,  or  the  like ;  in  these  cases  he  will  not  be  allowed  any 
longer  time  to  pursue  his  right  than  during  the  first  five 
years  aftor  jH^xdamation  hadP.  So  when  the  disability  is  once 
removed,  the  five  years  begin  to  run,  and  will  continue  to  run, 
notwithstanding  any  subsequent  disabihty,  either  voluntary 
or  invduntary^.  It  will  be  proper  to  remark  also,  that  the 
exceptions  in  favour  of  infants,  femes  covert,  &c.  extend  to 
tiiose  only  to  whom  a  right  first  accrues,  and  in  whom  it  first 
attaches ;  for  if  a  person  to  whom  a  right  first  accrues,  dies 
before  the  expiration  of  the  five  years,  and  such  right  descends 
to  his  son,  or  heir  at  law,  who  is  then  under  age,  or  labours 
under  any  of  the  other  disabiUties  mentioned  in  the  act,  such 
son  or  heir  must  pursue  his  right  within  the  five  years,  which 
began  to  run  in  the  time  of  his  ancestor,  otherwise  he  will  be 
barred^  A  fine  levied  by  tenant  for  life  divests  and  displaces 
all  estates  in  reversion  or  remainder^  and  leaves  nothing  in 
the  reversioner  or  remainder-man  but  a  mere  right  of  entry 
(33) ;  and  where  the  fine  is  levied  by  tenant  for  life  of  parcel  of 
a  manor,  the  reversion  of  which  parcel  is  in  tiie  tenant  in  fee 
in  possession  of  the  other  parts  of  the  manor,  the  effect  of  the 
fine  is  to  sever  such  parcel  from  the  manor.  Where  tenant  in 
tail,  under  a  settlement  (which  also  created  a  term  of  years,) 
levied  a  fine ;  it  was  holden^,  that  being  seized  of  the  imme- 
diate estate  of  freehold,  the  fine  worked  a  discontinuance  and 
displaced  the  remainders,  whereby  he  acquired  a  tortious  fee; 
and  no  step  having  been  taken  to  set  aside  the  tortious  estate^ 
it  became  descendible  and  capable  of  being  devised,  and  tiie 
devisee  therefore  entitied  to  recover;  for  a  person  seised  of  a 
base  fee  can  devise  it  Uke  a  fee  simple. 

Proof  of  Fine. — ^The  chirograph  of  a  fine  is  evidence  of 
such  fine ;  because  the  chirographer  is  appointed  to  give  out 
copies  of  the  agreement  between  tiie  parties,  which  ar^  lodged 
of  record'*.    But  where  a  fine  is  to  be  proved  with  proclama- 

n  <loodri^fat  ▼.  Forester,  Exch.  Chr.  r  Stowell  t.  Zoucfa,  Plowd.  365. 

1  Taant.  578.  s  Goodright  v.  Forrester,  8  East,  552. 

o  9  Rep.  105.  a.  t  Doe  d.  Cooper  v.  Finch,  4  B.  &  Ad. 

p  Shep.  Touch.  29.  283. 

q  Doe  d.  Durour  v.  Jones,  4  T.  R.  300.  u  Bull.  N.  P.  229. 


(33)  ThiB  right  of  entry  was  not  devisable.  S.  C.  But  see  I  Vict, 
c.  26.  8.  3. 
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tions^  an  examined  copy  of  the  proclamations  must  be  pro- 
duced in  evidence' ;  for  although  the  chirographer  is  autho- 
rized by  the  common  law  to  make  out  copies  to  the  parties 
of  the  fine,  yet  he  is  not  appointed  by  the  statutes  to  copy 
the  proclamations^  and  therefore  his  indorsement  on  the  back 
of  the  fine,  that  the  proclamations  have  been  duly  made^  will 
not  be  sufficient  evidence^. 

Entry  barred  by  Stat,  of  Limitations;  21  Jac.  1.  c.  16; 
3  and  4  W.  4.  c.  27* — ^By  the  statute  of  James^  no  person 
could  make  an  entry  into  any  lands,  tenements,  or  heredita- 
ments, but  within  twenty  years  next  after  his  right  or  title 
first  descended  or  accrued.  The  plaintiff,  therefore,  in  eject- 
ment, must  have  proved  either  actual  possession  or  a  right  of 
entry  within  twenty  years,  or  have  accounted  for  the  want  of 
it ;  for,  by  force  of  that  statute,  an  miinterrupted  adverse  pos- 
session for  that  period  operated  as  a  complete  bar,  except  in 
those  cases  which  fell  within  the  second  section,  which  com- 
prehended five  disabilities,  viz.  infancy,  coverture,  non  compos 
mentis,  imprisonment,  and  absence  beyond  seas  (34).  Under 
this  clause,  if  the  party  to  whom  the  right  of  entry  first  ac- 
crued was  under  disabilities  at  that  time,  he  was  allowed  to 
bring  his  action,  although  the  twenty  years  might  have  ex- 
pired, so  as  he  brought  it  witMn  ten  years  after  the  removal 
of  the  disability.  And  in  the  case  of  his  deaUi,  the  heir  had 
ten  years  firom  that  time  to  bring  his  action.  Doe  v.  Jesson, 
6  E^t,  80.  An  opinion  at  one  time  prevailed,  that,  under  the 
foregoing  statute,  successive  tenants  in  tail  had  cfistinct  and 
successive  rights^  but  that  has  been  decided  otherwise ;  and 
it  is  now  setded,  that  the  twenty  years  under  the  foregoing 
statute  begin  to  run  when  the  title  descends  to  the  first  heir 

z  Chettle  t.  Pound,  Bull.  N.  P.  229.    7  See  Doe  d.  Hatch  t.  Bluck,  6TauiiU 
Allen's  case,  Clayt.  51.  S.  P.  486,  7. 


(34)  Ireland  was  a  place  beyond  the  seas  within  this  dause.  Anon. 
1  Show.  91.  But  thiB  has  been  altered  by  the  new  statute.  See 
post,  s.  1 9.  The  statute  of  Jac.  runs  against  the  lord  of  a  manor  as  well 
as  against  any  other  person.  Greeby  ▼.  Preston,  Norfolk  Summ.  Ass. 
1728;  Ld.  Raymond,  C.  J. ;  Seijt.  Leeds  MSS.  Hence  if  a  house, 
&c.  be  built  on  the  waste,  the  lord  should  take  care  to  have  some 
entry  made  of  it  on  his  books,  and  reserve  some  rent  or  service ; 
otherwise  he  will  lose  his  right.  See  Doe  d.  Watt  v.  Morris,  2  Bingh. 
N.  C.  189,  on  the  construction  of  the  21  Jas.  1.  c.  14,  limiting  the 
right  of  the  crown  to  twenty  years.  Possession  of  lands  is  not 
possession  of  mines  under  them,  where  there  has  ever  been  a  distinct 
grant  of  mines.    Hodgkinson  v.  Fktcher,  3  Doug.  31 . 
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in  tail,  not  being  under  a  disability.  ToUtm  v.  Knye,  3  Brod. 
and  Bingh.  217;  Cotter bUy.  Dutioriy  4  Taunt.  826.  After 
the  removal  of  the  disability,  when  the  time  once  begins  to 
run,  nothing  can  stop  it.    jboe  v.  Jones,  4  T.  R.  300. 

Notwithstanding  the  foregoing  statute,  the  right  of  bring- 
ing an  ejectment  frequently  existed  long  after  the  power  of 
trying  a  real  action  had  determined ;  for  either  when  disabi- 
lities lasted  for  sixty  years  after  the  death  of  the  ancestor,  or 
when  estates  in  remainder  did  not  come  into  possession  until 
after  that  time,  real  actions  were  barred  by  the  32nd  of 
Hen.  8.  c.  2.  but  the  right  of  entrj  was  saved  by  the  provi- 
sions of  the  21  Jac.  1.  c.  16*.  But  now  by  stat.  3  and  4 
W.  4.  c.  27*  s.  2.  after  the  31st  December,  1833,  no  person 
shall  make  an  entry  or  distress,  or  bring  an  action  to  recover 
any  land  or  rent,  out  within  twenty  years  next  after  the  time 
at  which  the  right  to  make  such  entry  or  distress,  or  to  bring 
such  action,  shall  have  first  accrued  to  some  person  through 
whom  he  claims ;  or  if  such  right  shall  not  have  accrued  to 
any  person  through  whom  he  claims,  then  within  twenty 
years  next  after  me  time  at  which  the  right  to  make  such 
entry  or  distress,  or  to  bring  such  action,  shall  have  first  ac- 
crued to  the  person  making  or  bringing  the  same.  In  the 
construction^  of  this  act,  the  right  to  make  an  entry  or  dis- 
tress, or  bring  an  action  to  recover  any  land  or  rent,  shall  be 
deemed  to  have  first  accrued  at  such  time  as  hereinafiter  is 
mentioned;  (that  is  to  say,)  1.  When  the  person  claiming 
such  land  or  rent,  or  some  person  through  whom  he  claims^ 
shall  in  respect  of  the  estate  or  interest  dLsdmed,  have  been  in 
po$8es9um  or  in  receipt  of  the  profits  of  such  land,  or  in  receipt 
of  such  rent,  and  shallj  while  entitled  thereto,  have  been  dispos- 
sessed, or  have  discontinued  such  possession  or  receipt,  then 
such  right  shall  be  deemed  to  have^r^/  accrued  at  the  time 
of  such  dispossession  or  discontinuance  of  possession,  or  at 
the  last  time  at  which  any  such  profits  or  rent  were  so  re* 
oeived ;  2.  And  when  the  person  claiming  such  land  or  rent 
shall  claim  the  estate  or  interest  of  some  deceased  person  who 
shall  have  continued  in  such  possession  or  receipt,  in  respect  of 
the  same  estate  or  interest,  until  the  time  of  his  death,  and  shall 
have  been  the  last  person  entitled  to  such  estate  or  interest,  who 
shall  have  been  in  such  possession  or  receipt,  then  such  right 
shall  be  deemed  to  have  first  accrued  at  tiie  time  of  such 
death ;  3.  And  when  the  person  claiming  such  land  or  rent 
shall  daim  in  respect  of  an  estate  or  interest  in  possession, 

s  See  TyrreU's   Suggestiom   on   the  a  S.  3. 

LawB  of  Real  Property,  (not  pub- 
lished,) p.  99. 

TOL.  II.  E 
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grantedj  appointed,  or  otherwise  assured  by  any  instrument 
{other  than  a  wiU^  to  himy  or  some  person  through  whom 
he  claims,  by  a  person  being  in  respect  of  the  same  estate  or  in- 
terest in  the  possession  or  receipt  of  the  profits  of  the  land,  or 
in  the  receipt  of  the  rent,  and  no  person  entitled  under  such  in- 
strument shatthave  been  in  such  possession  or  receipt,  then  such 
right  shall  be  deemed  to  have  first  accrued  at  the  time  at 
which  the  person  claiming^  or  the  person  through  whom  he 
claims,  became  entitled  to  such  possession  or  receipt  by  vir- 
tue of  such  instrument ;  4.  And  when  the  estate  or  interest 
claimed  shall  have  been  an  estate  or  interest  in  reversion  or 
remainder,  or  other  future  estate  or  interest,  and  no  person 
shall  have  obtained  the  possession  or  receipt  of  the  profits  of 
such  land,  or  the  receipt  of  such  rent  in  respect  of  such  estate  or 
interest,  then  such  right  shall  be  deemed  to  have^r^^  accrued 
at  the  time  at  which  such  estate  or  interest  became  an  estate 
or  interest  in  possession :  5.  And  when  the  person  claiming 
such  land  or  rent,  or  the  person  through  whom  he  claims, 
shall  have  become  entitled  by  reason  of  any  forfeiture  or 
breach  of  condition,  then  such  right  shall  be  deemed  to  have 
first  accrued  when  such  forfeiture  was  incurred  or  such  condi- 
tion was  broken. 

In  James  v.  Salter,  3  Bingh.  N.  C.  553,  Tindal,  C.  J.  ex- 
pressed an  opinion,  that  the  object  and  intent  of  the  3d 
section  of  this  statute,  is  to  explam  and  give  a  construction  to 
the  enactment  contained  in  tiie  second  section,  as  to  ^^the 
time  at  which  the  right  to  make  a  distress  for  any  rent  shall 
be  deemed  to  have  first  accrued,^'  in  those  cases  only,  in  which 
doubt  or  difficulty  might  occur;  leaving  every  case  which 
plainly  falls  within  the  general  words  of  the  2d  section,  but 
IS  not  included  among  the  instances  given  by  the  3d,  to  be  go- 
verned by  the  operation  of  the  2d.  Therefore,  a  distress  or  action 
for  an  annuitv  accruing  by  will,  and  charged  on  land,  must  be 
resorted  to  within  twenty  years  from  the  death  of  the  testator*. 

Provided^,  that  when  any  right  to  make  an  entry,  fiw.  by 
reason  of  any  forfeiture  or  breadi  of  condition,  shall  have  first 
accrued  in  respect  of  any  estate  or  interest  in  reversion  or  re-- 
mainder,  and  the  land  or  rent  shaU  not  have  been  recovered 
by  virtue  of  such  right,  the  right  to  make  an  entry,  &c.  shall 
be  deemed  to  have  first  accrued  in  respect  of  such  estate  or 
interest,  at  the  time  when  the  same  shall  have  become  an  es- 
tate or  interest  in  possession,  as  if  no  such  forfeiture  or  breach 
of  condition  had  happened. 

a  The  Court  of  C.  6.  had  preyioiuly  b  S.  4. 

decided  this   otherwise.     James  t. 
Salter,  2  Bingh.  N.  C.  605. 
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Provided^  that  a  right  to  make  an  entry^  &c«  shall  be 
deemed  to  have^r^^  accrued  in  respect  of  an  estate  or  interest 
M  reoersumy  at  die  time  at  which  the  same  shall  have  become 
an  estate  or  interest  in  possession,  by  the  determination  of 
any  estate  or  estates  in  respect  of  which  such  land  shall  have 
been  held,  or  the  profits  thereof,  or  such  rent  shall  have  been 
received,  notwithstanding  the  person  claiming  such  land,  or 
some  person  through  whom  he  daims,  shall,  at  any  time  pre* 
viously  to  the  creation  of  the  estate  which  shall  nave  deter- 
mined, have  been  in  possession  or  receipt  of  the  profits  of 
such  land,  or  in  receipt  of  such  rent. 

For^  the  purposes  of  this  act,  an  administrator  claiming  the 
estate  or  interest  of  the  deceased  person,  of  whose  chattels  he 
shall  be  appointed  administrator,  shall  be  deemed  to  daim  as 
if  there  had  been  no  interval  of  time  between  the  death  of 
such  deceased  person  and  the  grant  of  the  letters  of  adminis- 
tration. 

When  any  person®  shall  be  in  possession  or  in  receipt  of 
the  profits  of  any  land,  or  in  receipt  of  any  rent,  as  tenant  at 
will,  the  right  of  the  person  entitled,  subject  thereto,  or  of  the 
person  through  whom  he  claims,  to  make  an  entry,  &c.  shall 
be  deemed  to  hsLYe  first  accrued,  either  at  the  determination  of 
such  tenancy,  or  at  the  expiration  of  one  year  next  after  the 
commencement  of  such  tenancy,  at  which  time  such  tenancy 
shall  be  deemed  to  have  determined :  Provided,  that  no  mort- 
gagor or  cestui  que  trust  shall  be  deemed  to  be  a  tenant  at  i 
wiU,  within  the  meaning  of  this  clause,  to  his  mortgagee  or 
trustee.  And  when  any  person^  shall  be  in  possession,  &a 
as  tenatti  from  year  to  year y  or  other  period^  without  any  lease 
in  writing,  the  right  of  the  person  entitied,  subject  thereto,  or 
of  the  person  through  whom  he  claims  to  make  an  entry,  &c. 
shall  be  deemed  to  hxve  first  accrued  at  the  determination  of 
die  first  of  such  years  or  other  periods,  or  at  the  last  time 
when  any  rent  payable  in  respect  of  such  tenancy  shall  have 
been  received,  (which  shall  last  happen).  And  when  any 
person^  shall  be  in  possession,  &c.  by  virtue  of  a  lease  in 
writing,  by  which  a  rent,  amounting  to  the  yearly  sum  of 
twenty  shillings  or  upwards  shall  be  reserved,  and  the  rent  re- 
served by  such  lease  shall  have  been  received  by  some  person 
wrongfully  claiming  to  be  entitied  to  such  land  or  rent  in  re- 
version immediately  expectant  on  the  determination  of  such 
lease,  and  no  payment  in  respect  of  the  rent  reserved  by  such 

lease  shall  afterwards  have  been  made  to  the  person  rightfully 

I 

c  S.  5.  f  S.  8. 

d  ^.  6.  g  S.  9. 
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entitled  thereto,  the  right  of  the  person  entitled  to  such  land 
or  rent,  subject  to  such  lease,  or  of  the  person  through  whom 
he  claims  to  make  an  entry,  &c.  after  the  determmation  of 
such  lease,  shall  be  deemed  to  have^r^^  accrued  at  the  time 
at  which  the  rent  reserved  by  such  lease  was  first  so  received 
by  the  person  wrongfully  claiming,  and  no  such  right  shaU  be 
deemed  to  have  first  accrued  upon  the  determination  of  such 
lease  to  the  person  rightfully  entitled. 

No  person^  shall  be  deemed  to  have  been  in  possession  of' 
any  land  within  the  meaning  of  this  act,  merely  by  reason  of 
having  made  an  entry  thereon.  No  continual  or  other  clsdm^ 
upon  or  near  any  land,  shall  preserve  any  right  of  making  an 
entry  or  distress,  or  of  bringing  an  action.  When  any  one  or 
more  of  several  persons  entitled  to  any  land  or  rent  as  copar- 
ceners, joint  tenants,  or  tenants  in  common,  shall  have  been 
in  possession^  or  receipt  of  the  entirety,  or  more  than  his  un- 
divided share,  for  his  own  benefit,  or  for  the  benefit  of  any  per- 
son other  than  the  person  entitled  to  the  other  share  of  the  same 
land  or  rent,  such  possession  or  receipt  shall  not  be  deemed  to 
have  been  the  possession  or  receipt  of  or  by  such  last-mentioned 
person.  If  at  the  time^  at  which  the  right  of  any  person  to  make 
an  entry  or  distress,  or  bring  an  action  to  recover  any  land  or 
rent,  shall  have  first  accrued  as  aforesaid,  such  person  shall 
have  been  under  any  of  the  disabilities  hereinafter  mentioned, 
(that  is  to  say,)  infancy,  coverture,  idiotcy,  lunacy,  unsound- 
ness of  mind,  or  absence  beyond  seas,  then  such  person,  or 
the  person  claiming  through  him  may,  notwithstanding  the 
period  of  twenty  years  before  limited  shall  have  expired,  make 
an  entry  or  distress,  or  bring  an  action  to  recover  such  land 
or  rent,  at  any  time  within  ten  years  next  after  the  time  at 
which  the  person  to  whom  such  right  shall  first  have  accrued, 
shall  have  ceased  to  be  under  any  such  disability,  or  shall 
have  died,  which  shall  have  first  happened.  Provided"',  that 
no  entry,  distress,  or  action,  shall  be  made  or  brought  by  any 
person  who,  at  the  time  at  which  his  right  to  make  an  entry, 
&c.  shall  have  first  accrued,  shall  be  under  any  of  the  disabi- 
lities before  mentioned,  or  by  any  person  claiming  through 
him,  but  within  forty  years  next  after  the  time  at  which  such 
right  shall  have  first  accrued,  although  the  person  under  dis- 
ability at  such  time  may  have  remained  imder  one  or  more  of 
such  disabilities  during  the  whole  of  such  forty  years,  or 
although  the  term  of  ten  years  from  the  time  at  which  he  shall 
have  ceased  to  be  under  such  disabihty,  or  have  died,  shall 
not  have  expired. 

h  S.  10.  1  «.  16. 
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A  feme  sole,  seised  in  fee^  married,  and  she  and  her  husband 
ceased  to  be  in  possession  or  enjoyment  of  the  land,  and 
vent  to  reside  at  a  distance  from  it.  They  both  died  at  times 
vluch  were  not  shewn  to  be  within  40  years  from  their  ceas- 
ing to  occupy.  The  heir  at  law  brought  ejectment  against  the 
person  in  possession  within  20  years  of  the  husband's  death, 
and  within  five  years  of  the  passing  of  the  foregoing  act. 
Evidence  was  offered  that  the  wife  had  not  levied  any  fine. — 
It  was  holden*,  that  the  ejectment  was  barred  under  the  fore- 
going 17th  section,  although  it  did  not  appear  how  or  when 
the  defendant  came  into  possession. 

Provided**,  that  when  any  person  shall  be  under  any  of 
the  disabilities  before  mentioned,  at  the  time  at  which 
his  right  to  make  an  entry,  &c.  shall  have^r^^  accrued,  and 
shall  depart  this  life  without  having  ceased  to  be  under 
any  such  disability^  no  time  to  make  an  entry,  &c.  beyond  the 
said  period  of  twenty  years,  next  after  the  right  of  such 
person  to  make  entry,  &c.  shall  have  first  accrued,  or  the  said 
period  of  ten  years  next  after  the  time  at  which  such  per- 
son shall  have  died,  shall  be  allowed  by  reason  of  any  dis- 
ability of  any  other  person.  No  part®  of  Great  Britain  and 
Ireland  (34),  nor  the  Islands  of  Man,  Guernsey,  Jersey,  Al- 
demey,  or  Sark,  nor  any  Island  adjacent  to  any  of  them, 
(being  part  of  the  dominions  of  his  Majesty)  shall  be  deemed 
to  be  beyond  seas,  within  the  meaning  of  this  act.  When 
the  right^  of  any  person  to  make  an  entry,  &c.  for  an  estate  or 
interest  in  possession,  shall  have  been  barred  by  the  determi- 
nation of  the  period  before  limited,  which  shall  be  applicable 
in  such  case,  and  such  person  shall,  at  any  time  during  the 
said  period,  have  been  entitled  to  any  other  estate,  interest, 
right,  or  possibility  in  reversion,  remainder,  or  otherwise,  in  or 
to  the  same  land  or  rent,  no  entry,  distress,  or  aX^tion,  shall 
be  made  or  brought,  by  such  person,  or  any  person  claiming 
through  him,  to  recover  such  land  or  rent,  in  respect  of  such 
other  estate,  interest,  right,  or  possibility,  unless  in  the  mean 
time,  such  land  or  rent  shall  have  been  recovered  by  some 
person  entitled  to  an  estate,  interest,  or  right,  which  shall 

a  Doe  d.  Corbyn  t.  Bramston,  c  S.  19. 

3  Ad.  &  Ell.  63.  d  S.  20. 

b  S.  18. 


(34)  Ireland  is  still  a  place  beyond  the  seas,  within  the  meaning 
of  the  19th  section  of  the  stat.  4  Ann.  c.  16.  (which  see,  ante  p.  148.) 
notwithstanding  the  act  of  Union  and  this  19th  clause  of  the  3  &  4 
W.  4.  c.  27.  Ltmey,  Bennett,  1  M.  &.  \V.  70.  See  also,  Battcrshy  v. 
Kirk  ^  Bingh.  N.  C.  603. 
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have  been  limited^  or  taken  effect,  after  or  in  defeasance  of 
such  estate  or  interest  in  possession.  When  the  right  of  a  te- 
nant in  tail^  of  any  land  or  rent  to  make  an  entry,  &c.  shall  have 
been  barred  by  reason  of  the  same  not  having  been  made  or 
brought  within  the  period  before  limited,  which  shall  be  ap- 

Elicable  in  such  case,  no  such  entry,  distress,  or  action,  shall 
e  made  or  brought  by  any  person  claiming  any  estate,  inter- 
est, or  right,  which  such  tenant  in  tail  might  lawfully  have 
baired.    When  a  tenant  in  tail  of  any  land  or  rent,  oititled 
to  recover  the  same,  shall  have  died^  before  the  expiration  oi 
the  period  before  limited,  which  shall  be  applicable  in  such 
case,  for  making  an  entry,  &c.  no  person  claiming  any  estate, 
interest,  or  right,  which  such  tenant  in  tail  might  lawfully  have 
barred,  shall  make  an  entry  or  distress,  or  bring  an  action  to 
recover  such  land  or  rent,  but  within  the  period  during  which^ 
if  such  tenant  in  tail  had  so  long  continued  to  Uve,  he  might 
have  made  such  entry  or  distress,  or  brought  such  action. 
When  a  mortgagees^  shall  have  obtained  the  possession  or  re- 
ceipt of  the  profits  of  any  land,  or  the  receipt  of  any  rent 
comprised  in  his  mortgage,  the  mortgagor,  or  any  person 
claiming  through  him,  shall  not  bring  a  suit  to  redeem  the 
mortgage,  but  within  twenty  years  next  afier  the  time  at  which 
the  mortgagee  obtained  such  possession  or  receipt,  unless  in 
the  meantime  an  acknowledgment  of  the  title  of  the  mortga- 
gor, or  of  his  right  of  redemption,  shall  have  been  given  to 
the  mortgagor  or  some  person  claiming  his  estate,  or  to  the 
agent  of  such  mortgagor,  or  person,  in  writing,  signed  by  the 
mortgagee,  or  the^erson  claiming  through  him ;  and  in  such 
case,  no  such  suit  shall  be  brought  but  within  twenty  years^ 
next  after  the  time  at  which  such  acknowledgment,  or  the  last 
of  such  acknowledgments,  if  more  than  one  was  given ;  and 
when  there  shall  be  more  than  one  mortgagor,  or  more  than 
one  person  claiming  through  the  mortgagor  or  mortgagors,  such 
acknowledgment,  S  given  to  any  of  such  mortgagors  or  per- 
sons, or  his  or  their  agent,  shall  be  as  effectual^  as  if  the  same 
had  been  given  to  all  such  mortgagors  or  persons ;  but  where 
there  shall  be  more  than  one  mortgagee,  or  more  than  one 
person  claiming  the  estate  or  interest  of  the  mortgagee  or 
mortgagees,  such  acknowledgment,  signed  by  one  or  more  of 
such  mortgagees  or  persons,  shall  be  effectual  only  as  against 
the  party  or  parties  signing  as  aforesaid,  and  the  person  or 
persons  claiming  any  part  of  the  mortgage  money,  or  land,  or 
rent,  by,  from,  or  under  him  or  them,  and  any  person  or  per- 
sons entitled  to  any  estate,  or  estates,  interest^  or  interests,  to 

e  S.  21.  g  S.  28. 
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take  effect,  after  or  in  defeasance  of  his  or  their  estate,  or 
estates,  interest,  or  interests,  and  shall  not  operate  to  give  to 
the  mortgagor  or  mortgagors  a  right  to  redeem  the  mortgage^ 
as  against  the  person  or  persons  entitled  to  any  other  undi- 
vided or  divided  part  of  the  money,  or  land,  or  rent;  and 
where  such  of  the  mortgagees  or  persons  aforesaid,  as  shall 
have  given  such  acknowledgment,  shall  be  entitled  to  a  di- 
vided part  of  the  land  or  rent  comprised  in  the  mortgage,  or 
some  estate  or  interest  therein,  and  not  to  any  ascertained  part 
of  the  mortgaged  [Sic]  money,  the  mortgagor  or  mortgagors 
shall  be  entided  to  redeem  the  same  divided  part  of  the  land  or 
rent,  on  payment  with  interest,  of  the  part  of  the  mortgage 
money  wnich  shall  bear  the  same  proportion  to  the  whole  of 
the  mortgage  money,  as  the  value  of  such  divided  part  of  the 
land  or  rent  shall  bear  to  the  value  of  the  whole  of  the  land 
or  rent  comprised  in  the  mortgage.  By  stat.  1  Vict.  c.  28. 
(Srd  July,  I8379)  reciting  that  doiu)ts  had  been  entertained  as 
to  the  effect  of  the  foregoing  act,  so  far  as  the  same  related 
to  mortgages,  and  that  it  was  expedient  that  such  doubts 
should  be  removed,  it  is  declared  and  enacted,  that  any  per- 
son entitled  to  or  claiming  under  any  mortgage  of  land,  within 
the  definition  contained  in  the  first  section  of  the  act,  may 
make  an  entry  or  bring  an  action  at  law  or  suit  in  equity, 
to  recover  such  land  at  any  time  within  twenty  years  next 
after  the  last  payment  of  any  part  of  the  principal  money  or 
interest  secured  by  such  mortgage,  although  more  than  twenty 
years  may  have  elapsed  since  the  time  at  which  the  riirht  to 

accrued. 

Provided^,  that  any  archbishop,  &c.  may  make  an  entry,  &c. 
within  such  period  as  hereinafter  is  mentioned,  next  after  the 
time  at  which  the  right  of  such  corporation  sole,  or  of  his 
predecessor  to  make  such  entry,  &c.  shall  first  have  accrued, 
(that  is  to  say,)  the  period  during  which  two  persons  in  suc^ 
cession  shall  have  held  the  office  or  benefice,  in  respect 
whereof  such  land  or  rent  shall  be  claimed,  and  six  years 
after  a  third  person  shall  have  been  appointed  thereto,  if  the 
times  of  such  two  incumbencies,  and  such  term  of  six  years, 
taken  together,  shall  amount  to  sixty  years ;  and  if  such 
times,  taken  together,  shall  not  amount  to  sixty  years,  then 
during  such  further  number  of  years,  in  addition  to  such  six 
years,  as  will  with  the  time  of  the  holding  of  such  two 
persons,  and  such  six  years,  make  up  sixty  years .;  and  after 
the  said  31st  December,  1833,  no  such  entry,  &c.  shall  be 

h  3  ft  4  W.  4.  c.  27.  s.  29. 
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made  or  brought  at  any  time  beyond  the  determination  of 
such  period.  At  the  determination^  of  the  period  Umited 
to  any  person  for  making  an  entry,  &c.  the  right  of  such  per- 
son to  the  land,  &c.  for  the  recovery  whereof  such  entry,  &c. 
might  have  been  made  or  brought  within  such  period,  shall 
be  extinguished.  By  s.  3S.  the  receipt  of  the  rent  payable 
by  any  tenant  from  year  to  year,  or  other  lessee,  shall,  as 
against  such  lessee,  or  any  person  claiming  under  him,  (but 
subiect  to  the  lease)  be  deemed  to  be  the  receipt  of  the  profits 
of  the  land  for  the  purposes  of  this  act. 

By  Stat  3  &  4  W.  c.  106.  s.  2.  descent  shall  be  traced  from 
the  purchaser;  and  the  person  last  entitled  to  the  land,  shall, 
for  the  purposes  of  this  act  be  considered  to  have  been  the 
purchaser,  imless  it  shall  be  proved,  that  he  inherited  the 
same,  in  which  case  the,  person  from  whom  he  inherited  the 
same,  shall  be  considered  to  have  been  the  purchaser,  unless 
it  shall  be  proved  that  he  inherited  the  same ;  and  in  like 
manner,  the  last  person  from  whom  the  land  shall  be  proved 
to  have  been  inherited,  shall  in  every  case  be  considered  to 
have  been  the  purchaser,  unless  it  shall  be  proved  that  he 
inherited  the  same. 

Where  land^  descends  to  the  son  of  an  illegitimate  father, 
who  is  proved  to  have  been  the  purchaser  thereof,  and  the  son 
dies  seised  and  intestate  and  without  issue,  such  land  does 
not  devolve  on  the  heir  ex  parte  matemd,  but  escheats  to  the 
crown,  notwithstanding  the  foregoing  statute. 


XI.  Evidence. 

Evidence  on  the  part  of  the  Lessor  of  the  Plaint^. — The 
evidence  required  to  support  an  ejectment  will  vary  according 
to  the  title  of  the  lessor  of  the  plaintiff. 

Devisee  of  a  Term. — ^Where  the  lessor  of  the  plaintiff  is 
devisee  of  a  term,  he  must  produce  in  evidence  the  probate 
of  the  will,  and  prove  the  assent  of  the  executor  to  the  de* 
vise/^ ;  for  where  a  person  devises,  either  specially  or  generally, 
goods  or  chattels,  real  or  persona^  and  dies,  tiie  devisee  cannot 
take  them  without  the  assent  of  tiie  executor.  Lessee  for 
years  devised  the  term  to  his  executor  for  life^^jpaying  £50 
to  J.  S.,  remainder  to  the  lessor  of  the  plaintiff.  Tne  executor 
dying,  his  executrix  entered  upon  the  residue  of  the  lease 

k  8.34.  ml  iDft  ni.a. 

1  Doe  d.  Blackburn  v.  Blackburn,       n  Toung  y.  Holmet>  Sir.  70. 
1  M.  ft  Rob.  547. 
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and  possessed  herself  of  the  term.  An  ejectment  having  been 
brought,  it  was  holden^  that  the  executor  took  as  executor, 
and  not  as  legatee ;  and  then  the  remainder  over  was  not 
executed^  and  that  it  was  incumbent  on  the  remainder-man  to 
prove  a  special  assent  thereto,  as  to  a  legacy;  whereupon 

Ekintiffproved  payment  of  the  £50 ;  and  that  was  holden  to 
e  a  sufficient  assent,  and  the  plaintiff  recovered. 

Admimstraior. — ^Where  the  lessor  of  the  plaintiff  claims 
title  as  administrator,  in  strictness  he  ought  to  produce  the 
letters  of  administration  under  the  seal  of  the  ecclesiastical 
court  But  the  original  book  of  acts^^  wherein  the  orders  of 
the  court  for  granting  letters  of  administration  are  entered ; 
or  an  examined  copy^  of  the  entry  in  that  book ;  or  an  ex- 
emplification P  of  the  letters  of  administration  will  also  be 
evidence.  If  the  lessor  of  the  plaintiff  make  title  as  assignee 
of  a  term  firom  an  administrator^  cum  testamento  annexOy  an 
exempUfication,  though  not  in  hac  verbdj  yet  agreeably  to  the 
form  of  the  ecclesiastical  court,  will  be  good  evidence  (35). 

Boundary. — Reputation  is  admissible  evidence  in  questions 
of  boundary.  Hence  where  the  question  was,  whether  land 
was  in  the  parish  of  A.,  or  the  parish  of  B.,  the  land  in  B. 
being  tithe-free;  it  was  holden',  that  ancient  leases  granted 
by  the  ancestor  of  the  plaintiff^s  landlord,  in  which  the  land 
was  described  as  being  in  parish' B.,  were  admissible  as  evi- 
dence of  reputation,  that  the  land  was  in  that  parish. 

Copyhold. — If  the  plaintiff  make  titie  in  the  lessor  as  lord 
of  a  manor*,  who  has  a  right  by  forfeiture  of  ^copyhold,  he 
ought  to  prove  that  his  lessor  is  lord,  and  the  defendwt  a 
copyholder;  and  that  he  conunitted  a  forfeiture:  but  the 
presentment  of  the  forfeiture  need  not  be  proved^  nor  the 
entry  or  seizure  of  the  lord  for  the  forfeiture. 

Tenant  by  Elegit. — ^As  under  an  elegit  the  sheriff  cannot 
deliver  the  land  extended^  the  tenant  by  elegit  must  bring 

n  Gftirett  ▼.  Lister,  1  Lev.  35.  Peaie-  q  Kempton  ▼.  Crou,  Ga.  T.  H.  108. 

Sie^i  cue,  I  Ler.  101.  Elden  y.  Ked-  f  Plazton  y.  Dare,  10.  B.  and  C.  17. 

deU,  S  East,  187.  •  Peten  d.  Bp.  of  Wmton  t.  Mills,  per 

o  hay  T.  aerk,  London  SittiDgs,  after  Tracy,  Surrey,  1707.  Bal.  N.  P.  107. 

H.  T.  1775.    Lord  Manifield,  C.  J.  t  Per  Lord  Kenyon,  C.  J.  in  Taylor  t. 

13  Bast,  238.  Cole,  3  T.  IL  085. 

p  Per  Lord  Hardwicke,  C.  J.  in  Kemp- 
ton  ▼.  Croes,  Ga.  T.  H.  108. 


'•  {Z5)  For  the  evidence  necessary  to  establish  a  title  by  the  heir, 
see  Peake's  Evid.  part  II.  chap.  xiv.  where  this  subject  is  treated 
with  great  perspicuity.  For  evidence  on  ejectment  brooght  by  the  de- 
risec  of  land,  see  post,  tit.  Statute  of  Frauds,  a.  3. 
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an  ejectment  (36)^  to  support  which  he  must  either  produce 
in  evidence  an  examined  copy  of  the  judgment ;  of  me  writ 
of  elegit  taken  out  upon  it,  and  the  inquisition  and  return 
thereupon ;  or  an  examined  copy  of  the  judgment  roU^  con- 
taining the  award  of  elegit  and  return  of  the  inquisition^.  In 
an  action  by  the  lessee  against  the  assignee  of  a  lease^  the 
plaintiff  haying  proved  the  delivery  of  the  original  lease  to 
the  defendant,  and  the  execution  ot  the  coimterpart,  the  de- 
fendant put  in  the  original  lease,  which  was  produced  by  a 
party  to  whom  defendmt  had  assigned  it,  by  a  deed  reciting 
the  lease^  it  was  holden',  that  it  was  not  necessary  for  the 
plaintiff  to  call  the  subscribing  witness  to  prove  the  execution 
of  the  lease.  It  is  not  competent  to  a  party,  who  has  taken 
under  a  deed  all  the  interest  which  that  deed  was  calculated 
to  give,  to  dispute  its  execution. 

The  sheriff^s  return  to  an  elegit  stated,  that  he  had  caused 
to  be  delivered  to  J.  S.,  one  equal  moiety  of  a  house ;  it  was 
holdeny  that  this  return  was  void,  for  not  setting  out  the 
moiety  by  metes  and  bounds,  and  that  the  objection  might 
be  taken  at  nisi  prius  to  an  ejectment  brought  by  J.  S.  daun- 
ing  as  a  tenant  by  elegit.  But  on  elegit  sheriff  may  deliver 
entire'  farms  as  a  moiety  of  the  defendant's  lands.  A  verdict 
was  found  for  the  lessor  of  the  plaintiff,  who  claimed  under  a 
judgment  recovered  against  the  defendant,  and  writ  of  elegit 
and  inquisition  thereon  taken  and  returned.  Upon  motion 
to  enter  nonsuit,  the  objection  was,  that  by  a  deed  executed 
23d  June,  1809,  long  before  the  judgment  was  recovered,  the 

u  Ramftbottom  T.Buekfaunt,  3  M .  and    j  Fenny  d.  Masten  v.  Durrant,  1  B. 

S.  565.  and  A.  40. 

X  Burnett  ▼.  Lynch,  5  B.  &.  C.  589.        z  Doe  d.  Taylor  t.  Lord  Abingdon,  B. 

R.  M.  21  Geo.  3.  2  Doug.  473. 


(36)  "  I  am  aware  that  it  has  in  seyeral  places  been  said,  that  the 
tenant  by  elegit  cannot  obtain  possession  without  an  ejectment,  but 
I  have  cdways  been  of  a  different  opinion. — I  have  no  doubt  that 
ihe  sheriff  may  deliver  actual  possession  of  a  moiety,  except  where 
the  land  is  under  a  previous  demise,  in  which  case  the  sheriff  sets 
out  the  moiety  by  metes  and  bounds ;  for  the  sheriff  cannot  distm^b 
the  previous  title  of  the  tenant  in  possession.  Where  the  sheriff 
has  set  out  the  moiety,  the  tenant  is  bound  to  pay  rent  for  his  moiety 
to  the  tenant  by  elegit.  In  a  ease  of  this  kind,  attornment  was  not 
necessary,  even  before  the  statute  of  attornments,  because  tenant  by 
elegit  was  in  by  judgment  oi  law,  to  whom  attornment  was  not  ne- 
cessary."—Per  Gibbs,  C.  J.  6  Taunt.  206,  207. 
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l^gal  estate  vfbs  rested  in  trustees  for  the  purpose  of  securing 
an  annoily  to  the  defendant's  mother^  wiui  permission  to  the 
defendant  to  take  the  rent,  tmtil  the  annuity  should  be  in 
arrear.  The  trustees  were  empowered  to  enter  in  case  the 
annuity  was  in  arrear,  which  they  did  in  1817.  But  at  the 
time  of  the  execution  of  the  elegit,  and  of  commencing 
the  action,  there  was  nothing  in  arrear*  It  was  contended 
that  the  case  fell  within  29  Car.  2.  c.  3.  s.  10,  (by  which  the 
sheriff  can  take  under  an  eleeit  such  lands  only  as  the  party 
against  whom  it  issues  is  legally  or  beneficially  entitled  to,)  as 
die  premises  were  held  in  trust  for  the  defendant.  It  was 
adjudged^  that  the  plaintiff  could  not  recover,  because  the 
estate  was  vested  in  trustees,  though  partly  for  the  defen- 
dant's benefit. 

Judjfment. — ^Where  the  lessor  of  the  plaintiff  claims  under 
an  assignment  from  the  sheriffs,  if  he  be  a  party  in  the  ori* 
ginal  action  in  which  the  execution  issues,  he  must  not  onlv 
produce  the  writ  of  fieri  facias,  but  also  the  judgment.  A 
judgment  recovered  by  the  defendant  in  a  former  ejectment  is 
admissible  in  evidence  against  the  lessor  of  the  plaintiff,  on 
the  trial  of  a  second  ejectment,  where  the  lessor  of  the  plain* 
tiff  and  the  defendant  are  the  same  parties.  Doe  d.  Strode  v. 
SeatoHy  2  C.  M.  and  R.  728. 

Landlord. — ^In  ejectment  by  a  landlord  against  his  tenant, 
it  wiU  not  be  necessary  for  the  landlord  to  give  any  evidence 
of  his  title  anterior  to  the  lease ;  for  the  tenant  will  not  be 
permitted  to  impeach  the  title  of  the  person  under  whom  he 
came  into  possession.  In  ejectment  upon  a  clause  of  re-entry^ 
in  a  lease,  fi^r  non-payment  of  rent  against  the  assignee  of 
the  term,  the  lessd!r  proved,  by  the  subscribing  witness,  the 
execution  of  the  counterpart  of  the  lease ;  this  was  ruled  to 
be  sufficient  proof  of  the  holding  upon  the  condition  of  re- 
entry in  case  of  non-payment  of  rent,  without  producing  the 
lease  itself,  or  proving  that  notice  had  been  given  to  the  de* 
fendant  to  produce  it  (37)*     In  ejectment  for  a  leasehold 

b  Doe  d.  Hull  t.  Oreenhill,  4  B.  ft  A.    c  Doe  d.  Bland  t.  Smith,  Holt's  N.  P. 
684.  recogniaed  in  Hariii  ▼.  Booker,        C.  689. 
4  Bingb.  96.  d  Roe  v.  Davis,  7  East,  363. 


(37)  It  is  sufficient  to  prove  assigmnent  of  lease  by  subscribing 
witness,  without  calling  the  subscribing  witness  to  the  original  lease. 
Na$h  V.  Ihnmer,  1  Esp.  N.  P.  C.  217.  per  Kenyon,  C.  J.  In  this 
ease,  the  assignment  was  by  indorsement. 
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estate^  the  lessor  of  the  plaintiff  produced  the  original  lease^ 
which  was  for  a  term  oi  1000  years^  granted  in  the  time  of 
Queen  Elizabeth ;  and  one  mesne  assignment  in  the  time  of 
King  James^  and  then  proved  possession  in  himself  and  those 
under  whom  he  claimed,  for  seventy  years  prior  to  the  eject- 
ment ;  it  was  holden^  that  the  jury  might  be  directed  to  pre- 
sume all  the  mesne  assignments. 

In  ejectment  by  landlord  against  tenant^,  the  landlord 
proved  payment  of  rent  and  half  a  year's  notice  to  quit. 
But  on  the  cross-examination  of  the  plaintiff's  witness,  he 
was  asked,  whether  there  was  not  an  agreement  in  writing 
relative  to  the  holding  of  these  lands  ?  to  which  he  answered, 
that  an  agreement  in  writing  relative  to  these  lands  was  pro- 
duced at  tlie  last  trial  of  this  ejectment  (this  being  the  second 
trial ;)  but  he  did  not  know  the  contents  of  it ;  and  then 
another  witness  was  called,  who  proved  that  he  had  seen  the 
same  paper  in  the  hands  of  Sir  M.  Wood's  attorney,  on  the 
same  morning  (i.  e.  of  this  trial).  Whereupon  it  was  ob- 
jected, on  the  part  of  the  defendant,  that  no  parol  evidence 
of  the  tenancy  could  be  given,  when  it  appeared  that  there 
was  an  agreement  in  writing  concerning  it ;  and  it  did  not 
appear  that  the  landlord  had  any  right  to  determine  the  te- 
nancy in  the  manner  he  had  done.  Lord  EUenborough,  C.  J. 
If  there  were  any  writing  relative  to  this  holding,  in  the  pos- 
session of  the  landlord,  the  defendant  ought  to  have  given 
him  a  regular  notice  to  produce  it ;  otherwise,  in  this  colla- 
teral way,  he  would  get  the  whole  benefit  of  it,  without  giv- 
ing such  a  notice ;  when  if  notice  had  been  given,  and  the 
paper  were  produced,  it  might  not  support  the  objection. 
How  can  we  say  that  the  plcontiff  ought  to  have  been  non- 
suited, for  want  of  giving  the  best  evidence  of  the  tenancy, 
unless  it  appeared  that  there  was  other  and  better  evidence 
of  it  in  an  agreement  in  writing  between  tiie  landlord  and  his 
tenant,  which  the  landlord  kept  back?  Enough,  at  least, 
ought  to  appear  to  shew  that  the  paper  not  produced  was 
better  evidence  of  the  terms  of  the  tenancy  than  the  evidence 
which  was  received;  but  it  did  not  appear  that  it  was  an 
agreement  between  these  parties,  or  that  it  was  an  existing 
agreement  at  this  time:  it  might  have  been  an  agreement 
between  the  defendant  and  his  former  landlord;  or  it  might 

e  Earl  d.  Goodvin  ▼.  Baxter,  2  Bl.  R.  Pinney,  8  Taunt.  327  ;  2  Moore,  349. 

1228.  S.  C.  and  in  Fielder  ▼.  Ray,  6  Bingh. 

f  Doe  d.  Sir  M.  Wood  t.  Morrii,  12  337. 

East,  237.  recognised  in  Steyens  v. 
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have  related  to  a  fonner  period  of  the  tenancy  (38).  The  wit- 
ness did  not  profess  to  know  any  thing  of  the  contents  of  the 
paper^  only  that  it  was  an  agreement  relative  to  the  lands  in 
question.  In  ejectment  against  a  bailiff^  the  tenant  in  pos- 
session is  not  competent  to  prove  that  the  witness^  and  not  the 
defendant,  is  the  possessor  of  the  land^f.  Defendant  enclosed 
a  small  piece  of  waste  land  by  the  side  of  a  public  highway, 
and  occupied  it  for  thirty  years  without  paying  any  rent ;  at- 
the  expiration  of  that  time  the  owner  or  the  adjoming  land 
demanded  6d.  rent,  which  defendant  paid  on  three  several 
occasions ;  it  was  holden^,  that  this,  in  the  absence  of  other 
evidence,  was  conclusive  to  shew  that  the  occupation  of  de- 
fendant began  by  pernussion,  and  entitled  plaintiff  to  a  ver- 
dict. So  where  a  cottage  standing  in  the  comer  of  a  meadow 
(belonging  to  the  lord  of  a  manor,)  but  separated  firom  the 
meadow  and  from  the  high  road  by  a  ditch,  had  been  occu- 
pied for  a  period  of  more  than  twenty  years  without  any 
payment  of  rent ;  then  the  lord  demanded  possession,  which 
was  reluctantly  given ;  and  the  occupier  was  told  that  if  he 
were  allowed  to  resume  possession,  it  would  only  be  during 
pleasure.  He  was  allowed  to  resimie,  and  kept  possession 
for  fifteen  years  more,  but  did  not  pay  any  rent ;  it  was  holden^ 
that  it  was  a  question  for  the  jury,  whether  the  possession 
commenced  and  continued  by  advei^e  title  or  by  the  permis- 
sion of  the  lord ;  and  the  jury  having  found  that  the  occu- 
pation was  by  permission  of  me  lord,  the  court  refused  to 
disturb  the  verdict.  Where  the  question  was,  whether  a  slip 
of  land  between  some  old  inclosures  and  the  highway,  vested 
in  the  lord  of  the  manor  or  the  owner  of  the  adjoining  free- 
hold ;  it  was  holden^,  that  evidence  might  be  received  of  acts 
of  ownership  by  the  lord  of  the  manor,  on  the  greens  and 
wastes  in  other  parts  of  the  manor,  at  a  distance,  although 
the  lord  was  not  the  owner  of  the  adjoining  freehold,  pro- 
vided such  evidence  were  confined  to  the  road,  which  passed 
by  the  spot  claimed  by  plaintiff.  Payment  of  the  same  and  a 
small  sum  of  money,  annually,  for  a  long  series  of  years^  for  a 

g  Doe  d.  Jones  and  others  v.  Wilde,  i  Doe  d.  Thompson  ▼.  Clark,  8  B.  and 

5  Taunt.  183.  But  see  itat.  3  &4  W.        C.  717. 

4.  c.  42.  Bs.  26,  27.  post,  p.  k  Doe  d.  Barrett  v.  Kemp,  2  Binrh. 
h  Doe  d.   Jackson  t.  Wilkinson,  3  B.        N.  C.  102. 

and  C.  413. 


(38)  Or  it  might  have  been  unstamped,  in  which  case  it  could  not 
have  been  received  in  evidence.  Stevens  v.  Pinney  and  Fielder  v. 
Ray,  ub.  sup. 


( 

\ 
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piece  of  land^  to^the  lord  of  a  manor,  has  been  holden^  not  ta 
be  evidence  of  a  title  to  the  land,  but  to  the  rent  only.  It 
had  been  paid  nearly  forty  years,  and  the  judge  said,  the  pre- 
sumption was,  it  was  a  quit  rent. 

In  a  case  where  the  plaintiff  proved  that  the  premises  had 
been  leased  to  him  and  a  year's  possession ;  this  was  held  suf- 
ficient, although  it  was  not  shewn  what  the  title  of  the  demis- 
ing parties  was;  the  defendant  being  a  mere  wrong  doer. 
Doe  d.  Hughes  v.  DyebaU,  M.  and  Malk.  346.  The  lessor  of 
the  plaintiff  proved,  that  his  &ther  and  himself  held  the  pre- 
mises, and  during  that  time  received  and  increased  the  rent. 
It  did  not  appear  that  the  fiither  had  any  other  son ;  but  the 
defendant  proved,  that  he  had  been  in  possession  for  ten  years 
before  ejectment  brought.  A  verdict  having  been  found  for 
the  plaintiff,  the  court  revised  to  disturb  it"^ ;  Tindal,  C.  J. 
observing,  that  the  earlier  presumption  must  prevail,  until 
better  tide  is  shewn. 

LegiHmacy. — In  this  action,  the  legitimacy  of  the  parties 
frequently  comes  in  question.  An  opinion  appears  to  have 
prevailed  at  one  time,  that  unless  die  husband  was  extra 
guatuor  mariay  that  is,  out  of  the  kingdom  during  all  the 
time  of  the  wife's  going  with  child,  access  must  be  pre- 
sumed, and  the  child  mu^t  be  deemed  legitimate'^.  But,  on 
examination  of  this  doctrine,  it  was  found  unsatisfactory, 
and  it  is  now  holden^,  that  non-access  may  be  proved  to 
.  bastardize  the  issue,  although  it  should  appear  that  the  hus- 
band was  within  the  kingdom  during  the  period  of  gestation. 
So  where  the  husband,  in  the  course  of  nature,  cannot  have 
been  the  &ther  of  his  wife's  child,  the  child  is  by  law  a  bas- 
tard, whether  the  husband  be  within  reach  of  access  or  not ; 
as  in  the  case  of  a  natural  impossibility,  the  husband  being 
within  the  age  of  pubertyP;  or  disabled  by  bodily  infir- 
mity4.  So  where  it  was  proved  that  the  husband  had  not 
access,  until  a  fortnight  before  the  birth  of  the  child,  the 
child  was  adjudged^  to  be  illegitimate.  Access  is  such  access 
as  affords  an  opportunity  of  sexual  intercourse ;  and  where 
there  is  evidence  of  such  access  between  a  husband  and  wife, 
within  a  period  capable  of  raising  the  legal  presumption  as  to 
the  legitimacy  of  an  after-bom  child,  the  court  will  not  direct 

1  Per  HolToyd,  J.  confirmed  by  court.  Bedall,  Str.  1076.  Rep.  Temp.  Haidw. 

Doe  d.  Whittick  t.  Johnson,  Qow,  379.  and  Andr.  9. 

N.P.C.  173.  p  1  H.  6.  3.  b. 

m  Doe  d.  Harding  ▼.  Cooke,  7  Bingfa.  q  1  Rol.  Abr.  359.  cited  by  Lord  Ellen- 

346.  borough,  8  East,  205. 

ii  Queen  y.  Murrey,  Salk.  122.  r  R.  v.  Lufie,  8  East,  193. 
o  Pendrell  y.  Pendrell,  Str.  905.  R.  v. 
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an  issae  upon  evidence  shewing  the  continued  adulterous  in- 
tercourse with  another  man^  and  the  improbability  of  the  hus- 
band being  the  father,  but  will  declare  the  legitimacy  of  the 
child.  Bury  y.  Philpot,  Sir  John  Leach,  M.  B.  2  Mylne 
and  K.  349. 

The  wife  is  a  witness  of  necessity,  as  to  the  &ct  of  adul- 
terous intercourse,  because  that  lies  within  her  own  know- 
ledge' and  she  is  the  only  person  who  may  be  supposed  privy 
to  it,  except  the  adulterer.  This  case,  therefore,  affords  an 
exception  to  the  general  rule,  which  prohibits  the  wife  firom 
being  examined  against  her  husband  in  any  matter  affecting 
his  interest  or  character.  But  non-access  must  be  proved  by 
other  testimony^  than  that  of  the  wife,  and  this  rule  holdls 

although  the  husband  be  dead^.    The  presumption  of  legiti-  | 

macy  arising  from  the  birth  of  a  child  during  wedlock,  the  ' 

husband  and  wife  not  being  proved  to  be  impotent,  and  having  j 

opportunity  of  access  to  eacn  other  during  the  period  in  which  4 

a  child  could  be  begotten  and  bom  in  the  course  of  nature,  ] 

may  be  rebutted  by  circumstances  inducing  a  contrary  pre-  I 

sumption^. 

The  fact  of  the  birth  of  a  child  from  a  woman  united  to  a 
man  by  lawful  wedlock,  is  generally,  by  the  law  of  England,  I 

primd  fcuAe  evidence,  that  such  cmld  is  legitimate^.  Such 
prvmd  facte  evidence  of  le^timacy  may  always  be  lawfully 
rebutted  by  satisfactory  evidence  that  such  access  did  not 
take  place  between  the  husband  and  wife,  as  by  the  laws  of 
nature  is  necessary,  in  order  for  the  man  to  oe  in  fact  the 
father  of  the  child*.    The  physical  fact  of  impotency,  or  of 

non-access,  or  of  non-generating  access,  as  the  case  may  be,  I 

may  always  be  lawfully  proved  by  means  of  such  legal  evi- 
denoe  as  is  strictly  admissible  in  every  other  case  in  which  it 
is  necessary,  by  the  law  of  England,  that  a  physical  fact  be 
proved*.  Afler  proof  given  of  such  access  of  the  husband 
and  wife,  by  which,  according  to  the  laws  of  nature,  he  might 
be  the  father  of  a  child,  (by  which  is  to  be  understood  proof 
of  sexual  intercourse  between  them,)  no  evidence  can  be  re- 
ceived, except  it  tend  to  falsify  the  proof  that  such  inter- 
course had  taken  place^.  Such  proof  must  be  regulated  by 
the  same  principles  as  are  applicable  to  the  establishment  of  I 

•  R.  ▼.  Reading,  Rep.  Temp^  Hard,  y  Banbury  Claim  of  Peerage,  D.  P. 

79;  R.  y.  Rooke,  1  WIU.  340.  and  Opinion  ofthe  judges,  13  May,  1811.                                                    | 

Andr.  10,  N.  This  claim  vas  diiallowed,  D.  P. 

t  n>.  9  March,  1819.  21  peen  to  13. 

u  R.  ▼.  Kea,  11  East,  132.  z  lb. 

I  Banbury  Claim  of  Peerage,  D.  P.  a  lb. 

2  May,  1811.  Opinioa  of  tiie  judges,  b  lb. 


? 
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any  other  ^t^.  In  every  case  where  a  child  is  bom  in  law- 
Ail  wedlock^  the  husband  not  being  separated  from  his  wife 
by  a  sentence  of  divorce^  sexual  intercourse  is  presumed  to 
have  taken  place  between  the  husband  and  wife^  until  that 
presumption  is  encountered  by  such  evidence  as  proves,  to 
the  satisfaction  of  those  who  are  to  decide  the  question,  that 
such  sexual  intercourse  did  not  take  place  at  any  time,  when 
by  such  intercourse  the  husband  could,  according  to  the  laws 
of  nature,  be  the  father  of  such  child <^.  The  presumption  of 
the  legitimacy  of  a  child  bom  in  lawful  wedlock,  the  hus- 
band not  being  separated  from  his  wife  by  a  sentence  of  di- 
vorce, can  be  legally  resisted  only  by  evidence  of  such  facts 
or  circumstances  as  are  sufficient  to  prove,  to  the  satisfaction 
of  those  who  are  to  decide  the  question,  that  no  sexual  inter- 
course did  take  place  between  the  husband  and  wife,  at  any 
time,  when  by  such  intercourse  the  husband  could,  by  the 
laws  of  nature,  be  the  father  of  such  child®.  Where  the  legi- 
timacy of  a  child  in  such  a  case  is  disputed,  on  the  ground 
that  the  husband  was  not  the  father  of  such  child,  the  ques- 
tion to  be  left  to  the  jury  is,  whether  the  husband  was  the 
&ther  of  such  child ;  and  the  evidence  to  prove  that  he  was 
not  the  father,  must  be  of  such  facts  and  circumstances,  as 
are  sufficient  to  prove,  to  the  satisfaction 'of  a  jury,  that  no 
sexual  intercourse  took  place  between  the  husband  and  wife 
at  any  time  when,  by  such  intercourse,  the  husband  could^ 
by  the  laws  of  nat\^e,  be  the  fether  of  such  child^(39).  A 
child  beeotten  after  a  divorce,  a  mensa  et  thoro,  shall  be 
taken  to  be  a  bastard^ ;  otherwise  after  voluntary  separation, 
unless  found  that  the  husband  had  no  access.  Upon  the 
question  of  marriage,  it  is  part  of  the  law  of  England  that  the 

c  Banbury  Claim  of  Peerage,  D.  P.  e  Opinion  of  the  judgei,  S.  C.  4  July 

Opinion  of  the  judges,  13  May,  181 1.        1811. 

N.  This  clsim  was  disallowed,  D.  P.  f  lb 

9  March,  1813.  21  peers  to  13.  g  Parishes  of  St.  George  and  St.  Mar- 
d  lb.  S.  C.  4  July,  1811.  garet's,  Westminster,  1  Salk.  123. 


(39)  "  The  non-existeiice  of  sexual  ihtercoorse,  is  generally  ex- 
pressed by  the  words  'non-access  of  the  husband  to  the  wife.' 
And  we  understand  those  expressions  as  applied  to  the  present 
question  as  meaning  the  same  thing ;  because,  in  one  sense  of  the 
word  '  access,'  the  husband  may  be  said  to  have  access  to  his 
wife,  as  being  in  the  same  place,  or  in  the  same  house,  and  yet  under 
circumstances  such  as  instead  of  proving,  tend  to  disprove,  that 
any  sexual  intercourse  had  taken  place  between  them."  Remark  of 
the  judges. 
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law  of  the  country  where  the  marriage  is  solemnized  shall  be 
adopted ;  and  the  same  observation  applies  to  the  distribution 
of  personal  property  according  to  the  law  of  the  domicile. 
But  the  same  principle  does  not  apply  to  the  inheritance  of 
real  property ;  to  that  the  lex  loci  is  alone  applicable.  Legi- 
timacy alone  is  not  sufficient  to  make  a  person  inherit  socage 
lands ;  it  must  be  legitimacy  sub  modo ;  the  heir  must  be 
a  child  bom  after  marriage.  Hence  a  child  bom  in  Scotland 
of  unmarried  parents^,  domiciled  in  that  country^  and  who 
afterwards  intermarry  there^  is  not  by*  such  marriage  ren- 
dered capable  of  inheriting  lands  in  England. 

Mortgagee. — In  ejectment  by  a  mortgagee^  if  the  mort- 
gagor be  in  possession^,  proof  of  the  execution  of  the  mort- 
gage deeds  by  the  subscribing  witness,  will  be  sufficient  to 
support  the  mortgagee's  title ;  but  if  a  third  person  is  in  pos- 
session, the  mortgagee  should  also  prove,  that  such  third  per- 
son has  paid  rent  to,  or  otherwise  acknowledged  the  title  of 
the  mortgagor.  It  is  not  necessarv  to  prove  either  notice  to 
quit  or  demand  of  possession^.  Where  the  mortgagee  recog- 
nizes a  party  as  being  in  lawful  possession  of  the  premises  at 
a  given  time^  it  is  not  competent  to  him  to  say  aft;erwards  that 
at  that  time  he  was  a  trespasser^ ;  but  mere  payment  of  inter- 
est in  respect  of  the  original  debt,  for  a  period  covering  the 
day  of  the  demise°^,  is  not  a  recognition  of  the  right  of  mort- 
gagor,  or  his  tenant,  to  hold  possession. 

Rector. — ^In  ejectment  by  a  rector  for  a  tectory**,  it  seems 
that  it  is  not  necessary  for  the  plaintiff  to  prove  that  he  sub- 
scribed and  publicly  read  the  thirty-nine  articles ;  for  where 
any  act  is  required  to  be  done,'  so  that  the  party  neglecting 
it  would  be  guilty  of  a  criminal  neglect  of  duty  in  not  hav- 
ing done  it,  the  law  presumes  the  affirmative,  and  throws 
the  burthen  of  proving  the  contrary  on  the  other  side.  Hence 
where  a  prebendary  brought  ejectment  for  a  house,  belonging 
to  his  prebend,  and  was  required  to  shew  that  he  had  per- 
formed the  requisites  necessary  by  law  to  make  him  preben- 
dary ;  Wilmot,  J.  held^,  that  it  ought  to  be  presumed  that 
he  nad  performed  them^  until  sometihing  appeared  to  the  con- 

h  Doe  d.  BiitwhisUe  ▼.  Vardill,  5  B.  &  m  Doe  d.  Rogers  v.  Cadwallader,  2  B' 

C.  43rt.     But  iee  the  report  of  writ  and  Ad.  473. 

of  error  in  thig  case  in  D.  P.  2  CL  n  Spe  Monk  v  Butler,  1  Roll.  Rep.  83. 

and  Fi.  571.  recognised  in  Powell  v.  Milbank.,  2 

i  Peake's  Evid.  324.  Bl.  R.  853.     8ee  also  Williams  v. 

k  Doe  d.  Fisher  v  Giles,  5  Bingh.  421.  Last  India  Company,  3  East,  199. 

and  Doe  d.   Roby  ▼.  Maisey,  8  B.  o  Sherard's  case,  cited  by  de  Grey,  C 

and  C.  71^7.  J.  delivering  the  opinion  of  the  court 

I  Doe  d.  Whitaker  t.  Hales,  7  Bingh.  in  Powell  t.  Milbank,  2.  Bl.  R.  853. 

322. 
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trary.  In  addition  to  the  proof  of  his  title^  formerly^  the  lesr 
sor  of  the  plaintiff  was  obliged  to  prove^  the  derendant  in 
possession  of  the  lands,  &c.  to  which  he  makes  title.  But 
this  is  now  rendered  unnecessary  by  the  consent  rule,  which 
see  ante,  p.  730, 1.  N.  A  tenant  in  possession  cannot  be  a  wit- 
ness to  support  his  own  possession^.  If  a  material  witness 
for  the  defendant  be  made  a  co-defendant,  he  should  suffer 
judgment  by  default  (40).  Where  there  are  several  demises 
of  two  persons,  although  the  evidence  shews  the  title  to  be 
exclusively  in  one  of  tiiem,  the  other  cannot  be  compelled  by . 
the  defendant  to  be  examined  as  a  witness  for  him ;  because 
the  lessor  for  the  plaintiff  in  ejectment  is  substantially  the 
plaintiff  on  the  record®. 

The  parish  register,  or  an  examined  copy  thereof,  will  be 
evidence  to  prove  christening,  marriages,  or  burials.  A  regis^ 
ter  of  baptism  is  not  per  se  evidence'  of  the  place  of  the 
birth  of  the  party  baptized.  Reputation  is  sufficient  evi- 
dence? of  a  marriage,  even  where  the  party  adducing  it  seeks 
to  recover  as  heir  at  law  to  his  brother,  the  person  last  seized^ 
and  the  fatiier  is  still  Uving.  Under  tiie  stat.  6  &  7  W.  4.  c« 
86,  for  providing  means  for  a  complete  register,  by  s.  38.  cer- 
tified copies  of  entries,  sealed  or  stamped  with  the  seal  of 
office,  are  to  be  received  as  evidence  of  the  birth,  death,  or 
marriage,  to  which  the  same  relates,  without  any  further,  or 
other  proof  of  such  entry.  As  to  marriages,  see  ante,  p.  33. 
The  Stat.  6  &  7  W.  4.  c.  85.  and  c.  86.  suspended  for  a  Umited 
time  by  stat.  7  W.  4.  c.  1.  and  amended  by  1  Vict.  c.  22.  came 
into  operation  on  the  1st  of  July,  1837  (41). 

c  Smith  V.  Mann,  1  Wils.  220.    Fenn  e  Fenn  on  the  leveral  demiseg  of  Pew- 

d.  Blanchard  v.  Wood.  1  Bos.  k  Pui.  triss  and  Thompson  ▼.  Granger,  3 

673.    Goodright  v.  Rich,  7   T.  R.  Campb.  177. 

327.  in  whichDoe  d.  Jesse  v.  Bacchus,  f  R.  t.  North  Petherton,  Z>  B.  ft  C.  508. 

Bull.  N.  P.  110  vas  overruled.  g  Doe  d.  Fleming  v.  Fleming,  4  Bing^. 

d  Doe  d.  Foster  v.  Williams,  Cowp.  266. 

621. 


(40)  One  of  two  defendants*  who  has  suffered  jadgment  by 
default,  may  be  called  to  prove  the  other  defendant  in  possession. 
Doe  d,  Harmp  v.  Green,  4  Esp.  N.  P.  C.  198.  sed  qwe,  and  see 
Chapman  v.  Graves,  2  Campb.  333  n. ;  but  see  WorraU  v.  Jones, 
7  Bingb.  395,  wbere  it  was  adjudged,  that  a  party  to  the  record  is  a 
competent  witness,  provided  be  be  disinterested.  See  also,  stat.  3  & 
4  W.  4.  c.  42.  s.  26. 

(41)  The  reader  is  requested  to  insert  this  date  in  the  blank  left  in 
p.  22. 1.  26. 
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The  or^^inal  visitation-books  of  heralds^,  compiled  when 
progresses  vere  solemnly  and  regularly  made  into  every  part 
of  tiie  kingdom,  to  inqmre  into  the  state  of  families,  and  to 
register  such  marriages  and  descents  as  were  verified  to  them 
oa  oath,  are  allowed  to  be  good  evidence  of  pedigrees.  Al- 
though it  is  a  general  rule  tiiat  hearsay  evidence  is  not  ad- 
missible, yet  in  some  cases  where  a  strict  adherence  to  that 
rule  woim  utterly  prevent  the  party  from  establishing  his  case, 
the  law  sanctions  a  departure  from  it  (42).  Hence  the  de- 
daiatioiis  of  the  members  of  a  &mily  are  received  in  evidence 
88  to  pedigrees^ ;  but  evidence  of  what  a  mere  stranger  has 
said  has  ever  been  rejected  in  such  cases  (43).     So  the  dying 

h  Mrttlicw  y.  Port,  Comb.  08.   9  Bl.      i   Per  Lord  KenyoD,  C.  J.  in  R.  t. 
Comm.  c  7.  11.  Eriswell,  3  T.  R.  723. 


(42)  "Hearsay  ia  good  evidence  to  prove,  who  is  my  grand- 
fiather,  when  he  married*  what  chikken  he  had,  &c.  of  which  it  is 
not  reflflonable  to  presume  that  I  have  better  evidence ;  so  to  provq 
that  my  father,  mother,  cousin,  or  other  relation  beyond  the  sea  ia 
dead,  and  the  common  reputation  and  belief  of  it  in  the  family, 
gives  credit  to  such  evidence."  Gilb.  L.  £v.  212.  edit.  1761«  See 
also  Doe  d.  Banning  v.  Griffin,  15  East,  293,  where  it  was  proved 
by  one  of  the  family,  that,  many  years  before,  a  younger  brother 
of  the  person  last  seized  had  gone  abroad,  and  according  to  the 
repute  ai  the  family  had  died,  and  that  witness  had  never  heard  in 
the  fomily  of  his  having  been  married.  This  was  holden  to  be  suf- 
ficient prmut  facie  evidence,  that  the  party  was  dead  without  lawful 
issae.  Ejectment  on  a  demise  laid  in  the  year  1818.  To  establish 
the  case  for  the  lessors  of  the  plaintiff,  it  became  necessary  to  prove 
the  death  of  A.  who  had  been  tenant  for  life ;  it  appeared  that  he 
was  bom  in  February,  1759,  and  had  been  a  wanderer  during  the 
greater  part  of  his  life,  having  been  absent  from  his  relations  from 
1787  to  1804.  In  1804  he  returned,  and  having  remained  a  short 
time,  went  away  again ;  since  that  time  he  had  not  been  seen  in  the 
neighbourhood.  These  facts  were  deposed  to  by  a  person  who  re- 
sided near  the  spot ;  but  no  one  of  the  family  was  called  as  a  witness. 
it  was  holden,  that  this  was  pritnd  facie  evidence,  from  which  the 
jury  might  presume  A.'s  deatii ;  Doe  d.  Uoyd  v.  Deakin,  4  B.  and 
A.  433.  If  persons  for  whose  lives  estates  have  been  granted  remain 
beyond  the  seas,  or  absent  themselves  in  this  realm  for  seven  years 
together,  and  no  sufficient  proof  be  made  of  the  lives  of  such  persons, 
in  any  actions  commenced  by  the  lessors  or  reversioners  for  the  reco- 
very of  the  estates,  they  shall  be  accounted  as  naturally  dead.  Stat. 
19  Car.  2.  c.  6. 

(43)  In  cQectment  brougpht  by  the  Duke  of  Athol,  M^.  Sharpe,  at- 
torney, was  at  first  permited  to  give  in  evidence  what  he  had  heard 

F  2 
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declarations^  of  a  person^  who  had^  as  she  herself  stated^  been 
servant  to  M.  W.,  through  whom  the  pedigree  was  traced^ 
as  to  the  relationship  of  tiie  lessor  of  the  plaintiff  to  the  per- 
son last  seized^  have  been  rejected.  So  hearsay  evidence  of 
the  declaration  of  a  deceased  fether,  as  to  the  place^  of  birth 
of  his  bastard  child,  is  not  admissible  to  prove  the  birth  set- 
tlement of  such  child.  The  husband  has  been  considered  as 
a  member  of  the  wife's  family  within  the  exception™ ;  and, 
consequently,  his  declarations  as  to  the  illegitimacy  of  his  wife 
are  admissible  in  evidence.     So  a  widow  has  been  allowed  to 

Srove  the  declarations  of  her  deceased  husband  in  support  of 
er  son's  title,  although  the  husband,  if  living,  would  have  had 
the  right  which  the  declarations  went  to  establish"*.  So  decla- 
rations of  a  person  entitied  to  a  remainder  upon  failure  of 
issue  of  the  then  possessor  are  admissible^,  although  the  title 
of  the  plaintiff  was  tiiat  which  the  person  making  the  decla- 
rations would  have  had,  if  living.  But  in  all  cases,  if  it  appears 
that  the  declarations  have  been  made  post  litem  motam,  that 
is,  not  merelv  after  the  commencement  of  the  suit  but  after 
the  dispute  has  arisen?,  they  are  not  to  be  received.  In  the  case 
of  the  Banbury  claim  ,of  peerage,  D.  P.  23d  February,  1809, 
the  counsel  for  the  petitioner  stated  that  he  would  offer  in 
evidence  certain  depositions  taken  upon  a  bill  (seeking  relief), 
filed  in  the  Court  of  Chancery  on  the  9th  of  February,  1640, 
by  Edward,  the  eldest  son  of  the  first  Earl  of  Banbury,  an 
infant,  by  his  next  friend.  This  evidence  having  been  objected 
to,  and  the  point  argued,  the  following  questions  were  pro- 
posed to  the. judges  :  Upon  the  trial  of  ejectment  brought  by 
£.  F.  against  G.  H.  to  recover  the  possession  of  an  estate, 

k  Doe  d.  Sutton  v.  Ridgway,  4  B.  and  n  Peerage  case  cited  by  Abbott,  C.  J. 

A.  53.  in  Doe  d.  Filmer  v.  Tanrer,  Ky.  and 

1  R.  y.  Erith,  8  East,  539.  M.  141. 

m  Vowles  v.  Young,  13  Ves.  143.  Lord  o  S.  C. 

Erskine,  C.  Doe  d.  Northey  v.  Har-  p  Berkley  Peerage  ca£e,  4rampb.  401. 

vey,  Devon  Summ.  Ass.  1825.  S.  P.  Walker  ▼.  Beauchamp,  6C.  &.  P.  560. 

per  Littledale,  J.  Ry.  and  M.  297. 


an  old  servant  of  the  family  (since  dead)  say  concerning  this  pedigree ; 
but  it  being  strongly  objected  to,  and  Hollings  relying  on  the  objec- 
tion, they  afterwards  gave  other  evidence.  M.  S.  Mr.  Wegg.  See 
a  different  statement  of  this  case  in  Gilb.  Law  of  £v.  112.  and  Bull. 
N.  P.  290,  under  the  name  of  D.  of  Athol  v.  Ld.  Ashbumham,  But 
•qua.  if  the  foregoing  be  not  more  correct.  Declarations  of  servants 
and  intimate  acquaintance  are  not  admissible ;  the  rule  is  confined 
to  members  of  the  family.  Johnson  v.  Lawson,  2  Bingh.  86.  9  Moore, 
loo*  o.  C/<- 
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E.  F.,  to  prove  that  C.  D.  from  whom  E.  F.  was  descended, 
was  the  legitimate  son  of  A.  B.,  offered  in  evidence  a  bill  in 
Chancery,  purporting  to  have  been  filed  by  C.  D.  150  years 
before  that  time  by  his  next  friend,  such  next  friend  therein 
styling  himself  the  uncle  of  the  infant,  for  the  purpose  of  per- 
petuating testimony  of  the  fact  that  C.  D.  was  the  legitimate 
son  of  A.  B.,  and  which  bill  stated  him  to  be  such  legitimate 
son  (but  no  persons  claiming  to  be  heirs  at  law  of  A.  B.,  if 
C.  D.  was  illegitimate,  were  parties  to  the  suit,  the  only  de- 
fendant, being  a  person  alleged  to  have  held  lands  under  a 
lease  from  A.  B.,  reserving  rent  to  A.  B.  and  his  heirs) :  and 
also  offered  in  evidence  depositions  taken  in  the  said  cause ; 
some  of  them  purporting  to  be  made  by  persons  styling  them- 
selves relations  of  A.  B. ;  others  styling  themselves  servants 
in  his  family ;  others  styling  themselves  to  be  medical  persons 
attendant  upon  the  family ;  and  in  their  respective  deposi- 
tions stating  facts,  and  declaring  that  C  D.  was  the  legitimate 
son  of  A.  B.,  and  that  he  was  in  the  family,  of  which  they 
were  respectively  relations,  servants,  and  medical  attendants, 
reputed  so  to  be : 

1st  question.  Are  the  bill  in  equity,  and  the  depositions 
respectively,  or  any,  and  which  of  them,  to  be  received  in  the 
courts  below,  upon  the  trial  of  such  ejectment  (G.  H.  not 
claiming  or  deriving,  in  any  manner,  under  either  the  plain- 
tiff or  defendant  in  the  said  chancery  suit),  either  as  evidence 
of  facts  therein  [alleged,  denied,  or]  deposed  to,  or  as  decla- 
rations respecting  pedigree ;  and  are  they,  or  any  and  which 
of  them,  evidence  to  be  received  in  the  said  cause,  that  the 
parties  filing  the  bill,  and  making  the  depositions,  respectively 
sustained  the  characters  of  uncle,  relations,  servants,  and 
medical  persons,  which  they  describe  themselves  therein 
sustaining  ? 

Answer  (44).  Neither  the  bill  in  equity,  nor  the  deposi- 
tions, are  to  be  received  in  evidence  in  the  courts  below,  on 
the  trial  of  the  ejectment,  either  as  evidence  of  the  facts 
therein  [alleged,  denied,  or]  deposed  to,  or  as  declarations  re- 
specting pedigree ;  neither  are  any  of  them  evidence  that  the 
parties  filing  the  bill,  or  making  die  depositions,  respectively 
sustained  the  characters  of  uncle,  relations,  servants,  and 
medical  persons,  which  they  describe  themselves  therein 
sustaining.    The  judges  further   added,  that  it  would   not 


(44)  The  C.  J.  of  C.  B.  delivered  the  opinion  of  the  judges  on  the 
dOth  Mav,  1809. 
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make  any  difference  in  their  opinion,  if  the  biU^  stated  to 
have  been  filed  by  C.  D.,  by  his  next  friend,  had  been  a  bill 
seeking  relief. 

2nd  question.  Whether  any  bill  in  chancery  can  ever  be 
receivea  as  evidence  in  a  court  of  law,  to  prove  any  facts 
either  alleged  or  denied  in  such  bill  ? 

Answer.  Generally  speaking,  a  bill  in  chancery  cannot  be 
received  as  evidence  in  a  court  of  law,  to  prove  any  fact  either 
alleged  or  denied  in  such  bilL  But  whether  any  possible  case 
might  be  put  which  woidd  form  an  exception  to  such  general 
rule,  the  judges  could  not  undertake  to  say. 

3rd  question.  Whedier  depositions,  taken  in  the  Court  of 
Chancery,  in  consequence  of  a  oill  to  perpetuate  the  testimony 
of  witnesses,  or  otherwise,  would  be  received  in  evidence  to 
prove  the  facts  sworn  to,  in  the  same  way  and  to  the  same 
extent  as  if  the  same  were  sworn  to  at  the  trial  of  an  eject- 
ment by  witnesses  then  produced  ? 

Answer.  Such  depositions  would  not  be  received  in  evi- 
dence, in  a  court  of  law,  in  any  cause  in  which  the  parties 
were  not  the  same  as  in  the  cause  in  the  Court  of  Chancery, 
or  did  not  claim  under  some  or  one  of  such  parties. 

In  an  ejectment  brought  to  try  the  validity  of  a  recovery 
suffered  by  the  father  of  the  lessor  of  plaintiff,  tenants  in  tail ; 
it  was  holden^,  that  a  party  being  a  remainder-man  in  the 
entailed  property  afler  the  tenant  in  tail,  was  not  a  competent 
witness  -for  the  plaintiff.  But  heir'  apparent  is  competent 
witness  in  support  of  claim  of  ancestor;  for  the  heirship  is  a 
mere  contingency. 

If  the  question  be,  whether  a  certain  manor  be  ancient 
demesne  or  not,  the  trial  shall  be  by  Domesday  Book,  which 
will  be  inspected  by  the  court".  In  ejectment  for  the  manor 
of  Artam^,  the  defendant  pleaded  ancient  demesne,  and  when 
Domesday  Book  was  brought  into  court,  would  have  proved 
that  it  was  anciently  called  Nettam,  and  that  Nettam  appears 
by  the  book  to  be  ancient  demesne;  but  he  was  not  per- 
mitted to  give  such  evidence ;  for  if  the  name  be  varied,  it 
ought  to  have  been  averred  on  the  record.  An  ancient  writ- 
ing found  among  the  court  rolls  of  a  manor,  stated  to  be  ed? 
assensu  omnium  tenerUium,  and  proved  to  have  been  delivered 
down  from  steward  to  steward,  is  admissible  evidence, 
although  not  signed  by  any  person,  tb  prove  the  course  of 

q  Doe  D.  Lord  Teynham  y.  Tyler,        8  Hob.  188. 

6  Bingh.  390.  t  Gregory  v.  Withers,  H.  38  Car.  a« 

r  Pe;  Ircby,  C.  J.  Salk.  283.  Oilb.  Ev,  44.  3  Kcb.  588.  S.  C. 
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descent  within  tiie  manor^. — ^And  the  same  rule  holds,  with 
respect  to  an  entry  in  the  court  rolls  of  a  presentment  made 
by  the  homage  of  the  customary  mode  of  descent  within  the 
manor,  although  no  instances  be  proved  6f  any  person  having 
taken  according  to  the  mode  of  descent  pointed  out  in  the 
presentment'. .  Custom  is  of  the  very  essence  of  a  copyhold ; 
and  if  the  custom  be  silent,  the  common  law  must  regulate 
the  course  of  descent. — Customs  are  to*  be  taken  strictly  and 
cannot  be  extended  by  implication. — Hence  where  the  custom 
is,  that  the  eldest  sister  shall  inherit,  yet,  by  that  custom  the 
eldest  aunt  of  the  eldest  niece  shall  not  inherit  the  land^^.  So 
if  the  custom  be  that  the  youngest  son  shall  inherit,  and  a 
man  has  issue  two  sons  and  dies,  and  the  land  descends  to  the 
younger  son,  who  dies  without  issue,  the  eldest  son  of  the 
eldest  brother  shall  have  the  land ;  because  the  custom  does 
not  hold  in  the  transversal  line,  but  only  in  the  lineal  descent'. 
Evidence  of  reputation  of  the  custom  of  the  manor^,  that  in 
default  of  sons,  the  eldest  daughter,  and  in  default  also  of 
daughters,  the  eldest  sister ,  and  in  case  of  the  death  of  all,  the 
descendants  oi  the  eldest  daughter  or  sister  respectively  of 
the  person  last  seised  should  take,  is  proper  to  be  left  to  the 
jury  of  the  existence  of  such  a  custom,  as  applied  to  a  great 
nephew  (the  grandson  of  an  eldest  sister)  of  the  person  last 
seised ;  although  the  instances  in  which  it  was  proved  to  have 
been  put  in  use  extended  no  further  than  those  of  eldest 
daughter  and  eldest  sister,  and  the  son  of  an  eldest  sister.  The 
existence  of  such  extended  custom  in  adjacent  manors  seems 
to  be  no  evidence  of  the  custom  m  the  particular  manor. 
The  premises  were  laid  in  the  declaration  to  be  in  the  parish 
of  Famham,  and  at  the  trial  were  proved  to  be  in  the  parish 
of  Famham  Royal ;  but  it  was  not  shewn  by  the  defendant 
that  there  were  two  Famhams.  The  variance  was  holden 
to  be  immaterial^.  And  where  lands  were  described  in  the 
declaration  to  be  in  the  parish  of  Westbury  in  the  county  of 
Gloucester,  and  it  was  proved  at  the  trial  that  there  were 
two  parishes  of  Westbury  in  that  county;  viz.  Westbury 
upon  Trim  and  Westbury  upon  Severn  ;  still  it  was  holden® 
not  to  be  a  variance ;  although  if  there  had  been  any  plea  in 
abatement  in  ejectment,  it  might  have  been  a  good  objection 
on  such  plea. 

11  Denn  d.  Goodwin  ▼.  Spray,  1  T.  R.    a  Doe  d.  Foster  and  another  v.  Sisson, 

466.  12  East,  62. 

z  Roe  d.  Bebee  v.  Parker,  5  T.  R.  26.    b  Doe  d.  Toilet  v.  Salter,  13  East,  9. 
7  Ratcliff  V.  Chapman,  4  I<eon.  242.        c  Doe  d.  James  and  wife  v.  Harris,, 
z  1  Rol.  Abr.  024.  pL  2.  B.  R.  M.  T.  57  Geo.  3.  MS.  &  5  M. 

and  S.  326.  S.  C. 
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To  an  indenture  of  feofiinent  by  the  Bank  of  England^  the 
seal  of  the  bank  was  affixed  by  a  paper,  wafered  to  the  inden- 
ture, on  which  was  written,  "  sealed  by  order  of  the  Court  of 
Directors  of  the  Governor  and  Co.  of  the  Bank ;  J.  K.  Se- 
cretary '^^  it  was  holden^,  that  J.  K.  was  not  an  attesting  wit- 
ness, and  that  the  execution  of  the  feoffinent  might  be  proved 
by  the  seal  without  calling  J.  K. 

Evidence  on  the  part  of  the  Defendant, — If  the  defendant 
prove  a  title  out  of  the  lessor  of  the  plaintiff,  it  is  sufficient, 
though  he  have  not  any  title  himself;  but  he  ought  to  prove 
a  subsisting  title  out  of  the  lessor,  for  producing  an  ancient 
lease  for  a  1000  years  will  not  be  sufficient,  unless  he  likewise 
prove  possession,  under  such  lease,  within  twenty  years*.  So 
if  the  defendant  produce  a  mortgage  deed,  where  the  interest 
has  not  been  paid,  and  the  mortgagee  never  entered,  it  will 
not  be  sufficient  to  defeat  the  lessor,  who  claims  under  the 
mortgagor';  because  it  will  be  presumed  that  the  money  was 
paid  at  the  day,  and  consequently,  that  it  is  not  a  subsisting 
title;  but  if  the  defendant  prove  interest  paid  upon  such 
mort^gage,  after  the  time  of  redemption,  and  within  twenty 
years,  it  will  be  sufficient  to  nonsuit  the  plaintiff.  No  less 
time  than  twenty  years  "will  raise  a  presumption  that  a  mort- 
gaged term  has  been  assigned  or  surrendered ;  although  the 
defendant  neither  proves  that  interest  continues  to  be  paid, 
nor  in  any  way  accounts  for  his  possession  of  the  mortgage 
deeds^. 

The  defendant  produced  a  mortgage  for  years'*,  by  deed> 
from  the  plaintiff^s  ancestor,  upon  which  was  an  indorse- 
ment in  h(Bc  verba,  "  Received  of  M.  O.  £500  on  the  within 
recited  mortgage,  and  all  interest  due  to  this  day ;  and  I  do 
hereby  release  to  the  said  M.  O.,  and  dischaige  the  mort- 
gaged premises  from  the  said  term  of  500  years.*'  On  a 
case  reserved,  the  court  held,  1  st,  that  these  words  amounted 
to  a  surrender  of  the  term.;  2d,  that  such  surrender  might  be 
by  note  in  writing,  without,  deed,  by  the  statute  of  frauds 
(29  Car.  2.  c.  3.  s.  3.) ;  3d,  that  a  note  in  writing  was  not  re- 
quired to  be  stamped  (45). 

d  Doe  d.  Bank  of  England  v.  Chambers,  %  Doe  v.  Calvert,  5  Taunt.  170. 

4  Ad.  &  Ell.  4 1 0.  h  Farmer  d.  Earl  ▼.  Rogers  and  another^ 
e  Bull.  N.  P.  110.  T.  1765.  C.  B.  Bull.  N.  P.  110.  2 

1  Wilson  ▼.  Witherby,  per  Holt,  C.  J.        Wils.  26.  S.  C, 

BuU.N.  P.  110. 


(45)  So  in  Hodges  v.  Drakeford,  1  Bos.  and  Pul.  N.  R.  270.  it 
was  hoWen,  that  an  assignment  in  writing,  not  under  seal,  indorsed 
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The  mother  of  a  defendant  who  claimed  to  retain  posses- 
sion as  heir  at  law  to  his  father,  is  a  competent  witness^  for 
defendant,  although  the  effect  of  her  testimony  be  to  prove  a 
seisin  in  law  in  her  husband,  which  would  give  her  a  claim  to 
dower. 

In  ejectment^  by  one  who  claims  as  heir  of  B.,  the  son  of  an 
elder  brother  of  B.,  is  a  competent  witness  for  the  defendant. 


XII.  Verdict — Judgment — Execution. 

Verdict. — In  an  e/ectiofimuB  of  a  messuage',  if  it  be  found 
that  a  small  part  of  the  house  is  built,  by  encroachment, 
upon  the  land  of  the  plaintiff,  and  not  the  residue,  yet  plaintiff 
shall  recover  for  that  parcel  by  the  name  of  a  messuage. 
Upon  trial  at  bar  in  an  efectio  fimuB^y  by  a  jury  from  Kent, 
the  declaration  was  of  a  fourth  part  of  a  fifth  part ;  and  the 
title  of  the  plaintiff  was  only  to  one-third  of  one-fourth  of 
one-fifth,  bemg  only  one-third  of  what  was  declared  for. 
And  it  was  sud,  that  plaintiff  could  not  have  a  verdict, 
because  the  verdict  ought  to  agree  with  the  declaration.  But 
per  cur.  The  verdict  may  be  taken  according  to  the  title. 
In  ejectment,  declaration  was  for  a  moiety  of  land  of  gavel- 
kind tenure,  in  Kenf^;  and  the  question  was  whether  the 
lessor  of  the  plaintiff  could  recover  a  third  part  of  the  land 
described,  having  claimed  a  moiety  in  the  declaration  ?  Lord 
Mansfield,  C.  J.  ^^The  lessor  of  the  plaintiff  shall  recover 
according  to  his  title,  and  it  is  not  any  objection  to  his 
recovering  what  he  has  really  a  tide  to,  that  he  has  demand- 
ed more.*"  If  an  ejectment  is  brought  for  forty  acres,  plain- 
tiff may  recover  twenty  acres  ^.     Denison,  J.  ^^  In  ejectment, 

i  Doe  d.  Nightingale  ▼■  Maitey,  I  B.  mAbIettd.GIenham  v.  Skinner,  1  Sidf. 

and  Ad.  439,  dted  by  Park,  J.  in  229. 

Doe  d.  Bath  v.  Clarke,  3  Blngh.  N.  C'  n  Denn  d.  BuigesB  y.  Puryis,  1  Burr. 

432.  326.  andMSd.     See  Comb.  101. 

k  Doe  d.  Bath  v.  Clarke,  3Bingh.  N.  C.  o  See  Guy  v.  Rand,  Cro.  Eliz.  13.  and 

429.  Meredith  ▼.  Rand,  43    Eliz.  Dyer, 

1  2  Roll.  Abr.  704.  115.  b.  pL  67.  in  marg.  S.  P. 


on  a  lease,  did  not  require  a  stamp  duty  before  the  stat.  44  Geo.  3. 
c.  98.  Bat  now,  by  that  statute,  a  deed  or  other  instrument  of  assign- 
ment IB  made  subject  to  a  stamp  duty.  The  like  provision  has  been 
made  by  the  last  stamp  act,  55  Geo.  3.  c.  184.  See  Schedule, 
Part  I.  tit.  Mortgage. 
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plaintiff  generally  declares  for  more  than  he  hopes  to  recover. 
If  he  clcums  a  messuage  in  the  declaration^  he  may  recover  a 
moiety/^  The  plaintiff  may  recover,  by  way  of  damages,  costs 
incurred  by  him  in  a  court  of  error^  in  reversing  a  judgment 
in  ejectment  obtained  by  defendant.  NoweU  v.  Roake,  7  B. 
and  C.  404.  cited  in  Symonds  v.  Page,  1  Cr.  &  J.  29. 

By  Stat  11  G.  4.  &  1 W.  4.  c.  70.  s.  38,  ^^in  all  cases  of  trials  of 
ejectments  at  nisi  prius,  where  a  verdict  shall  be  given  for  the 
plaintiff,  or  the  plaintiff  shall  be  nonsuited  for  want  of  the  defen- 
dant's appearance  to  confess  lease,  entry,  or  ouster ;  it  shall 
be  lawful  for  the  judge  before  whom  the  cause  shall  be  tried, 
to  certify  his  opinion  on  the  back  of  the  record,  that  a  writ  of 
possession  ought  to  issue  immediately ,  and  upon  such  certifi- 
cate, a  writ  of  possession  may  be  issued  forthwith ;  and 
the  costs  may  be  taxed,  and  judgment  signed  and  executed 
afterwards  at  the  usual  time,  as  if  no  such  writ  had  issued : 
provided,  that  such  writ,  instead  of  reciting  a  recovery  by 
judgment  in  the  form  now  in  use,  shall  recite  shortly,  that  the 
cause  came  on  for  trial  at  nisi  prius,  at  such  time  and  place 
and  before  such  a  judge,  (naming  the  time,  place,  and  judge,) 
and  that  thereupon,  the  said  judge  certified  his  opinion  that  a 
writ  of  possession  ought  to  issue  immediately,^^  The  stat.  1  &  2 
W.  4.  c.  7.  which  by  s.  4.  allows  of  judgments,  which  have  been 
signed  by  virtue  of  that  act,  being  vacated,  executions  stayed 
and  new  trials  granted,  if  justice  requires  it,  contains  an  ex- 
press provision  in  s.  5.  that  it  shall  not  be  deemed  to  frustrate 
or  make  voidXht  foregoing  provision  in  the  stat.  11  G.  4.  and 
1  W.  4.  c.  70.  s.  38,  relating  to  the  issuing  of  the  habere  facias 
possessionem. 

Judgment. — ^The  form  of  the  judgment,  after  verdict  for 
the  plaintiff  in  ejectment  on  a  single  demise,  is,  ^^that  the 
plaintiff  do  recover  his  term  aforesaid,  yet  to  come  and  tm- 
expired,  of  and  in  the  said  tenements,  witJi  tlie  appurtenances 
above-mentioned,  whereof  it  has  been  found  by  the  jurors 
aforesaid,  that  the  defendant  is  guilty  of  the  trespass  and 
ejectment  aforesaid,  and  his  damages  aforesaid,  by  tlie  jurors 

aforesaid,  in  form  aforesaid  assessed;  and  also  /•   to 

plaintiff  at  his  request,  for  his  costs  and  charges  aforesaid,  by 
the  court  here  for  an  increase  adjudged,  which  said  damages 

in  the  whole  amount  to /.    And  let  the  said  defendant  be 

taken,  &c.^^  Where  the  ejectment  is  brought  on  several  de- 
mises, a  slight  alteration  in  the  language  of  the  preceding  form 
wiU.be  necessary,  in  order  to  adapt  it  to  the  particular  case. 
The  court  will  make  every  possible  intendment  to  support 
the  judgment.  A  bare  possibility  of  title,  consistent  with 
the  judgment,  will  be  sufficient.     Hence,  where  in  the  de* 
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daration  two  demises  were  alleged  for  the  same  term^^  both 
as  to  commencement  and  duration,  by  two  different  persons, 
of  the  same  premises;  and  the  judgment  was,  ^'^at  the 
plaintiff  should  recover  his  terms ;  it  was  objected  on  error, 
that  it  was  impossible  the  plaintiff  could  have  a  right  to  re- 
cover the  two  terms,  accordmg  to  the  words  of  the  declara- 
tion; because  if  A.  demise  to  a  man  an  estate  for  forty 
years,  and  then  B.,  at  the  same  moment,  demise  the  same 
estate  to  a  man  for  forty  years,  it  is  impossible  both  can  have 
a  right.  But  the  court  overruled  the  objection,  observing, 
that  it  might  be  in  rervm  naturdy  that  the  estate  might  have 
belonged  to  two  joint  tenants,  who  might  have  renised  to 
concur  in  one  lease,  but  eaqh  might  have  made  a  lease  of  the 
whole,  which  would  operate  as  a  lease  of  the  moiety.  So 
where  the  declaration  in  ejectment  contained  two  demises'^, 
each  of  an  undivided  third  of  the  same  estate,  for  the  same 
term,  but  by  different  lessors ;  and  the  judgment  was,  ^'  that 
the  plaintiff  should  recover  his  said  terms"  It  was  objected, 
on  error,  that  the  judgment  being  for  the  recovery  of  two 
undivided  thirds,  (under  a  title,  explained  by  the  racts  dis- 
dosed  by  the  bill  of  exceptions,  even  in  the  parts  stating  the 
proof  for  the  defendant  in  error,  to  be  only  for  one  luidivided 
third,  and  confessed  to  be  in  fact  to  no  greater  extent,)  was 
eiToneous.  But  the  court  overruled  the  objection,  observing, 
that  this  did  not  come  before  the  court  by  special  verdict, 
but  hj  bill  of  exceptions,  consequently  what  other  evidence  « 

WIS  eiven,  besides  tnat  stated  in  the  bill,  did  not  appear ;  that  i 

it  did  appear  that  a  great  deal  of  other  evidence  was  given,  '^ 

and  for  any  thing  that  appeared,  there  might  be  a  title  to 
another  undivided  third  of  the  estate. 

Execution. — It  is  usual  for  the  plaintiff  to  indemnify  the 
sheriff,  and  then  the  sheriff  gives  the  plaintiff  execution  of  what 
he  demands.  If  the  plaintiff  take  out  execution  for  more 
than  the  recovery  warrants",  the  court  will  interpose  in  a  sum- 
mary way,  and  restore  the  tenant  to  the  possession  of  such 
part  as  wsk  not  recovered.  If  the  execution  be  for  twenty 
acres^,  the  sheriff  must  give  possession  of  twenty  acres, 
according  to  the  estimation  of  the  county  where  the  lands 
lie.  When  a  person  has  obtained  leave  to  defend  as  landlord, 
and  does  not  attend  at  the  trial,  application  must  be  made  to 
the  court  for  leave  to  take  out  execution ;  but  afler  trial  and 

q  Monet  v.  Bany,  Str.  1 1 80.    1  Will,  s  1  Burr.  629.    2  Burr.  2673,    Doe  d. 

1  8.  C.  Saul  V.  Dawson,  C.  B.  3  Wils.  49. 

r  Roe  T.  Poorer,  D.  P.  2  Boa*  and  Pul.  t  1  Rol.  Rep.  420. 1  Rol.  Abr.  886.(H0 

N.R.I.  pU4. 
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verdict  against  landlord^  no  such  application  is  necessary*.  It 
is  at  the  election  of  the  plaintiff  whether  the  sheriff  shall  re- 
turn the  writ  of  hab.  fac.  pos,  or  not*.  The  court  will  not 
oblige  the  sheriff  to  return  it^  except  at  the  instance  of  the 
plaintiff.  But  after  possession  has  been  given  undef*  the  writ^, 
the  plaintiff  cannot  sue  out  another  writ^  although  he  is  dis- 
turbed by  the  same  defendant^  and  though  the  sheriff  have 
not  returned  the  former  writ ;  for  an  alias  cannot  issue  after  a 
writ  is  executed ;  if  it  could^  the  plaintiff^  by  omitting  to  call 
on  the  sheriff  to  make  his  return  to  the  writ^  might  retain  the 
right  of  suing  out  a  new  habere  facias  possessionem,  as  a 
remedy  for  any  trespass  which  the  same  tenant  might  com- 
mit within  twenty  years  next  after  the  date  of  the  judgment. 
Formerly^  in  B.  R.,  but  not  in  C.  B.,  it  was  necessary  to 
lodge  a  pracipe  with  the  officer  of  the  court,  before  a  writ  of 
habere  facias  possessionem  could  be  sued  out;  now  by  R.  G. 
H.  T.  2  W.  4.  the  lodging  the  prtec^e  is  dispensed  widi.  See 
rule  76. 

Costs. — ^The  court  will  compel  the  real  defendant  to  pay 
the  costs*,  although  he  is  not  a  party  to  the  record.  Where 
three  ejectments  were  brought  against  a  landlord  and  his  two 
tenants,  and  the  landlord  obtained  a  rule  for  the  consolidation 
of  the  three  actions,  and  that  the  ejectment  against  one  of  the 
tenants  (a  pauper,)  should  abide  the  event  of  the  ejectment 
against  the  other,  and  that  action  was  tried,  and  the  lessor  of 
the  plaintiff  obtained  judgment,  and  took  possession  of  all  the 
three  tenements,  the  court^  compelled  the  landlord  to  pay  the 
costs  of  that  ejectment. 


XIII.  Writ  of  Error. 

By  Stat.  16  &  17  Car.  2.  c.  8.  s.  3.  it  is  enacted,  that  ^^  No 
execution  shall  be  staid  by  writ  of  error  upon  any  judgment, 
after  verdict  in  ^ectiofirma,  unless  the  plaintiff  in  error  shall 
become  bound  in  such  reasonable  sum  as  the  court  of  error 
shall  think  fit,  to  pay  the  plaintiff  in  ejectment  all  such  costs, 
damages,  and  sums  of  money,  as  shall  be  awarded  upon,  or 
aft;er  such  judgment  affirmed,  discontinuance  or  nonsuit  had.'^ 

u  Doe  d.  Lucy  v.  Bennet,  4  B.  and  C.  z  Doe  d.  -MasterB  y.  Gray,  10  B.  &  C. 

697.  615. 

X  Palm.  289.  a  Tbrustout  v.  Shenton,  10  6.  &  C.  1 10. 
y  Doe  d.  Pate  t.  Roe,  I  Taunt.  55. 
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The  practice  as  to  the  amount  of  the  recognizance  varied  in 
the  diflFerent  courts^  but  now  by  R.  G.  H.  T.  2  W.  4.  No.  27, 
the  recognizance  of  bail  in  error  shall  be  taken  in  double  the 
yearly  value  and  double  the  costs.  Although  the  words  of 
the  statute  seem  to  require  a  recognizance  by  the  plaintiff  in 
error  Mmself^^  yet  it  has  been  holden,  that  the  intention  of 
the  legislature  wiU  be  satisfied  by  plaintiffs  in  error  procuring 
responsible  persons  to  enter  into  the  obligation  required.  The 
plamtiff  in  error  is  not  bound  to  give  the  defendant  in  error, 
notice  of  his  entering  into  the  recognizance**.  By  another 
clause^  of  the  same  statute,  ^^  in  case  of  affirmance,  disconti- 
nuance, or  nonsuit,  the  courts  are  to  issue  a  writ  to  inquire  as 
well  of  the  mesne  profits,  as  of  the  damages,  b]t  any  waste 
committed,  after  the  first  judgment ;  and  are  thereupon  to  give 
judgment ;  and  award  execution  for  the  same,  and  also  for 
costs  of  suit.'^  Under  1  G.  4.  c.  87.  s.  3.  defendant  must  give 
two  additional  sureties  on  bringing  writ  of  error.  Roe  d, 
Dwrant  v.  Moore,  7  Bingh.  124. 


XIV.  In  what  Cases  a  Court  of  Equity  will  restrain  the 
Party  from  bringing  further  EjectmentSy  Try  grants 
ing  a  perpetual  Injunction. 

Where  several  verdicts  had  been  obtained  in  ejectment, 
upon  the  same  title  to  the  satisfaction  of  the  court,  a  perpe- 
tual injunction  was  granted,  in  the  case  of  Earl  of  Bathy  in* 
faniy  and  others  v.  Sherunn  and  others,  D.  P.  17th  January, 
1709^,  reversing  the  decree  of  Lord  Chancellor  Cowper.  N. 
Lord  Cowper  and  Lord  Sommers  were  present  in  the  House 
of  Lords  when  this  decree  was  reversed.  After  this  reversal 
of  Lord  Cowper's  decree,  it  was  usual  to  grant  perpetual  in- 
jundtions  under  the  like  circumstances,  as  was  said  by  Baron 
Price,  in  the  case  of  Barefoot  v.  Fry,  in  the  Court  01  Exche- 

?ucr.  The  case  of  Barefoot  v.  Fryfs^  was  detenyined  by  Eyre, 
/.  B.  and  Price,  Page,  and  Gilbert,  barons,  on  the  20th  of 
February,  1723,  in  Sergeant's  Inn  HaU,  on  a  bill  filed  for  a 
perpetual  injunction  to  restrain  defendant.  Fry,  from  any  ftir- 

b  8  East,  298.  7  Taunt.  427.  D.  P.  3d  March,  1720.  2  Bro.  P.  C. 

c  Keene  v,  Deardon,  »  East,  2  )8.  217.  Journals  H.  of  Lords,  vol.  21. 

d  Doe  d.  Webb  v.  Goundry,  7  Taunt.        fo.  455. 

427.  g  Bunb.  158.  pi.  228. 

e  S.  4. 

f  This  case  was  recognised  in  Leigh- 
ton  T.  Do.  M.  7  O.  Str.  404.  affirmed 
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ther  proeeeding  in  ejectment,  and  to  quiet  plaintiff  in  his  pocr- 
session.  The  defendant  having  brought  five  ejectments^  had 
been  nonsuited  upon  full  evidence  in  three,  and  verdicts  found 
for  the  lessor  of  the  plaintiff  in  the  other  two.  A  per-* 
petual  injunction  was  granted,  although  it  was  said  by  Mr. 
Ward  (defendant's  c(»insel},  that  courts  of  equitj  did  not 
decree  perpetual  injunctions  upon  ejectments,  md  only  upon 
an  issue  durectedL  Ejrre,  C.  B.  observed,  that  real  actions 
could  not  be  brought  twice  for  the  same  thing,  but  now  eject- 
ments having  been  introduced  in  the  place  of  real  actions,  a 
party  might  bring  as  many  ejectments  as  he  should  think 
fit;  and  this  was  a  reason,  why  courts  of  equity  should 
setde  and  quiet  the  rights  of  parties.  In  Harwood  v.  Rolph, 
after  three  verdicts  in  ejectment,  another  ejectment  was 
brought,  in  1772,  upon  which  a  special  verdict  was  found  and 
argued  in  C.  B.  in  Easter  and  Trinity  terms,  1773,  and  in 
HU.  T.  177^^9  judgment  was  given  for  the  lessor  of  the  plain- 
tiff (3  Wils.  497.  2  BL  937.  S.  C.)  and  upon  error  brought  in 
the  Court  of  King's  Bench,  the  cause  was  argued  there  in 
Trinity  and  Michaelmas  term,  1774,  and  the  judgment  of  the 
court  of  C.  B.  was  reversed  (see  Cowp.  87) ;  whereupon  the 
lessors  of  the  plaintiff  brought  a  writ  of  error  in  paruament, 
and  on  the  9th  May,  1775,  the  judgment  of  the  Court  of  B.  R. 
was  afiirmed.  Upon  a  bill  filed  in  the  Court  of  Chancery,  a 
motion  was  made  for  a  perpetual  injunction,  to  restrain  defen- 
dants firom  any  further  proceeding  in  ejectment,  which  was 
finally  heard  before  Lord  Bathurst,  Ch.  assisted  by  Sir  Thomas 
Sewell,  M.  R.  on  the  13th  June,  177^^  when  an  order  was 
made  for  a  perpetual  injunction. 


XV.  Of  the  Action  of  Trespass  for  Mesne  Profits. 

Although  the  judgment  in  ejectment  is  for  the  recovery 
of  damages,  as  weU  as  of  the  term,  yet,  firom  the  nature  of 
the  declaration  in  that  action,  such  diEunages  are  necessarily 
confined  to  a  compensation  for  the  injury  sustained  by  the 
ejectment,  which  being  fictitious,  the  damages  must  of  course 
be  nominal.  For  the  real  injury  sustained  by  the  plaintiff, 
viz.  the  perception  of  the  mesne  profits  by  the  tenant  in  pos- 
session, the  law  has  provided  another  remedy,  namely,  by 
an  action  of  trespass,  vi  et  armiSy  which  may  be  brought  by 
the  lessor  of  the  plaintiff  in  ejectment,  either  in  his  own 
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name,  or  in  the  name  of  the  fictitious  lessee  (46)  against  the 
person  in  actual  possession  and  trespassing ;  and  in  which  the 
plaintiff  may  dedare,  not  only  for  die  loss  of  the  mesne  pro- 
fits, but  also  for  the  costs  of  the  ejectment,  where  the  case 
requires  it,  as  after  judgment  in  ejectment  by  default  against 
the  casual  ejector.    Tliis  action  is  local  in  its  nature,  and 
must  be  brought  in  the  county  where  the  lands  lie.     It  was 
formerly  doubted,  whether  an  action  for  mesne  profits  could 
be  brought,  in  the  name  of  the  fictitious  lessee  or  nominal 
plaintiff  in  ejectment,  after  a  judgment  by  default  against  the 
casual  ejector :  but  in  the  case  of  Aslin  v.  Parkin,  2  Burr. 
665.  Barnes,  472.  4to.  edit.  S.  C,  it  was  determined  that  it 
might  be  so  brought,  as  well  as  after  a  judgment  upon  a  ver- 
dict, against  the  tenant  in  possession.    The  action  for  mesne 
profits  may  be  brought  by  one  tenant  in  common,  who  has 
recovered  in  an  action  of  ejectment  by  default,  against  his 
companion^     By  stat.  1  Geo.  4.  c.  87.  s.  2.  it  is  enacted, 
that  wherever  hereafter  it  shall  appear  on  the  trial  of  any 
ejectment,  at  the  suit  of  a  landlord  against  a  tenant,  that  such 
tenant  or  his  attorney  hath  been  served  with  due  notice  of  trial, 
the  plaintiff  shall  not  be  nonsuited  for  the  default  of  the  de- 
fendant's appearance  or  of  confession  of  lease,  entry,  and  ous- 
ter ;  but  the  production  of  the  consent  rule  and  undertaking 
of  the  defendant  shall,  in  such  cases,  be  sufficient  evidence  of 
lease,  entry,  and  ouster ;  and  the  judge  before  whom  such 
cause  shall  come  on  to  be  tried  shall,  whether  the  defendant 
shall  appear  upon  such  trial  or  not,  permit  the  plaintiff,  on  the 
trial,  after  proof  of  his  right  to  recover  possession  of  the  whole 
or  of  any  part  of  the  premises  mentioned  in  the  declaration, 
to  go  into  evidence  of  the  mesne  profits  thereof,  which  shall 
or  might  have  accrued  from  the  day  of  the  expiration  or  deter- 
mination of  the  tenant's  interest  in  the  same,  down  to  the*  time 
of  the  verdict  given  in  the  cause,  or  to  some  preceding  day 
to  be  specially  mentioned  therein :  and  the  jury,  on  the  trial, 
finding  for  the  plaintiff,  shall,  in  such  case,  give  their  verdict 
upon  the  whole  matter,  both  as.  to  the  recovery  of  the  whole 
or  any  part  of  the  premises,  and  also  as  to  the  amount  of  the 
damages  to  be  paid  for  such  mesne  profits :  provided  that 
nothing  hereinbefore  contained  shall  be  construed  to  bar  any 

h  Goodtitle  y.  Tombs,  3  Wils.  118. 


(46)  Where  the  action  is  brought  in  the  name  of  the  fictitious 
loeee,  the  couit  will,  iipon  application,  stay  the  proceedings,  until 
security  is  given  for  answering  the  costs.     BulL  N.  P.  89. 


r 
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such  landlord  from  bringing  an  action  of  trespass  for  the 
mesne  profits,  which  shall  accrue  from  the  verdict,  or  the  day 
so  specified  therein,  down  to  the  day  of  delivery  of  possession 
of  the  premises  recovered  in  the  ejectment.^^ 

Evidence. — ^The  evidence  necessary  to  support  this  action 
(after  judgment,  upon  a  verdict  of  ejectment  against  the 
tenant  in  possession,  who  has  appeared  and  confessed  lease, 
entry,  and  ouster)  is  as  follows :  an  examined  copy  of  the 
judgment  in  ejectment,  and  of  the  rule  of  court  to  confess 
lease,  entry,  and  ouster  (47),  proof  of  the  length  of  time 
during  which  the  defendant  has  occupied,  and  of  the  value 
of  the  mesne  profits,  and  of  the  costs  of  executing  the  writ 
of  possession. 

Where  the  judgment  in  ejectment  has  been  by  default 
against  the  casual  ejector,  and  so  no  rule  for  the  confession  of 
lease,  entry,  and  ouster,  the  plaintiff,  in  the  action  for  mesne 
profits,  ought  to  be  prepared  with  an  examined  copy,  not 
only  of  the  judgment,  but  of  the  writ  of  possession  also;  and 
the  return  of  execution  thereon,  and  proof  of  the  costs  in  the 
ejectment,  and  in  executing  the  writ  of  possession:  proof  of 
the  value  of  the  mesne  profits  will  be  required  in  this  case  as 
in  the  former.  The  judgment  in  ejectment  will  be  conclusive 
evidence  against  the  tenant  in  possession  of  the  plaintiff's 
tide,  from  the  day  of  demise  laid  in  the  declaration  in  eject- 
ment; consequently  in  the  action  for  mesne  profits,  it  is  not 
necessary  for  the  plaintiff  to  be  prepared  with  proof  of  title. 


(47)  "Where  the  judgment  is  had  against  the  tenant  in  posses- 
sion, and  the  action  of  trespass  brought  against  him,  it  seems  suffi- 
cient \o  produce  the  judgment  without  proving  the  writ  of  possession 
executed,  because  by  entering  into  the  rule  to  confess,  the  defen- 
dant is  estopped  both  as  to  the  lessor  and  the  lessee,  so  that  either 
may  maintain  trespass  without  proving  an  actual  entry ;  but  where 
the  judgment  is  had  against  the  casual  ejector,  and  so  no  rule  en- 
tered into,  the  lessor  shall  not  maintain  trespass  without  an  actual 
entry,  and  therefore  ought  to  prove  the  writ  of  possession  executed." 
Thorp  V.  Fry,  coram  Blencowe,  J.  11  W.  3.  MS6.  Bull.  N.  P.  87. 
Northeron  v.  Bowler,  at  Exon.  Ass.  Button  v.  Box,  coram  Abney,  J. 
Oxford  Summ.  Ass.  1742.  S.  P.  Notwithstanding  the  distinction 
taken  in  the  preceding  case,  it  may  be  prudent,  in  general,  to  be 
prepared  with  an  examined  copy  of  the  writ  of  possession  and  return 
of  execution.  But  N.  If  the  plaintiff  has  been  let  into  possession 
by  the  defendant,  that  will  supersede  the  necessity  of  proving  that 
the  writ  of  possession  has  been  executed.  Per  E^enboroogh,  C.  J. 
in  Calvert  v.  HorsfaU,  4  Esp.  N.  P.  C.  167. 
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except  where  he  seeks  to  recover  property  antecedent  to  the 
day  of  the  demise,  or  brings  his  action  against  a  precedent 
occupier^  (48).    Bat  in  order  to  render  the  judgment  by  de- 
fault condusive  evidence  of  the  title,  it  must  Be  pleaded  as 
an  estoppel'^;  for  a  judgment  is  in  no  case  conclusive  unless 
pleaded  by  wav  of  estoppel^.  If  the  plaintiff  declares  against  the 
defendant  for  having  taken  the  mesne  profits  for  a  longer  period 
of  time  than  six  years,  before  action  brought,  the  defendant 
may  plead  the  statute  of  Hmitations;  viz.  not  guilty  within  six 
years  before  the  commencement  of  the  suit,  and  thereby 
protect  himself  from  all  but  six  years.    This  action  being  for 
the  recovery  of  damages'^,  which  are  uncertain,  the  IxEink- 
ruptcy  of  the  defendant  cannot  be  pleaded  in  bar.    A  judg- 
ment, recovered  in  ejectment  against  the  wife*^,  camiot  be 
given  in  evidence  in  an  action  against  the  husband  and  wife, 
tor  the  mesne  profits;  because  the  husband  was  no  party  to 
that  suit.    So  a  recovery  in  ejectment  against  a  former  tenant 
in  possession  is  not°  producible  in  evidence,  against  a  person 
who  is  afterwards  found  in  possession,  without  proving  that 
he  came  in  under  the  defendant  in  ejectment,  so  as  to  make 
him  a  privy  to  the  judraient  in  ejectment;   the  rule  of  law 
being,  that  judgments  bmd  only  parties  and  privies,  and  as  to 
strangers  are  considered  as  res  inter  alios  act®  and  conse- 
quendy  not  produdble  against  them.    If  there  be  two  counts, 
and  the  defendant  pleads  to  the  first.  Not  guilty,  and  on  the 
last  suffers  judgment  by  default,  the  defendant  will  be  entitled 
to  a  verdict  on  the  first  count,  if  plaintiff  cannot  prove  that 
defendant  had  committed  another  and  a  different  act  of  tres- 
pass from  that  confessed  by  the  defendant.     Trespass  for 
mesne  profits.    The  dedaranon  contained  two  counts,   the 
first  of  which  stated  the  entry  and  expulsion  on  the  25th 
March,  1794;  and  the  last  stated  the  entry  and  expulsion  on 
the  3rd  June,  1797*  To  the  first  count  the  defendant  pleaded, 
not  guilty,  and  on  the  last  he  suffered  judgment  to  go  by  de« 
fault,    liie  venire  was  awarded  as  well  to  try  the  issue  joined 
on  the  first  count  as  to  assess  damages  on  the  last.    At  the 
trial  the  plaintiff  proved  one  act  of  trespass  only,  which  was 

i  Deoocta  ▼.  Atkini,  BuU.  N.  P.  87.  m  Goodtitie  r.  North,  Dou^.  683. 

k  Doe  ▼.  Huddart,  2  Cr.  M.  and  R.  n  Deon  y.  White  and  Wife,  7  T.  R. 

316.  112. 

1  Fer  Pari^e,  B.  Doe  y.  Seaton,  2  Cr.  o  Doe  y.  Hanrey,  8  Bingh.  242. 

Bf.  and  K.  732.  and  ante,  p.  763. 


(48)  Ip  these  cases  the  action  should  be  brought  m  the  name  of 
the  lessor  of  the  plaintiff. 

VOL.  11.  O 


776  EJECTMENT. 

coYered^by  toe  last  count:  it  was  holdenP^  that  a  verdict 
should  be  entered  up  for  the  defendant  on  the  first,  and  da- 
mages assessed  on  the  last.  The  plaintiff  brought  ejectment 
in  C.  B.  judgment  was  given  for  defendant;  that  judgment  was 
afterwards  reversed  on  error  in  B.  R.  The  plaintiff  afterwards 
brought  trespass  for  mesne  profits  in  B.  R.,  and  claimed  to 
recover^  by  way  of  damages,  the  costs  in  error.  It  was  holden^ 
that  he  was  entitled  to  recover  those  costs  as  part  of  the  da- 
mage sustained,  and  that  the  jury  might  consider  the  costs 
between  attorney  and  client  as  the  measure  of  the  damage. 
If  the  plaintiff  recover  less  than  forty  shillings  damages', 
and  the  judge  does  not  certify  that  the  title  came  in  question, 
the  plaintiff  will  not  be  entitled  to  any  more  costs  than  da- 
mages. 

p  Compere  v.  Hicks,  7  T.  R.  727.  r  Doe  ▼.  DftTis,  6  T.R.  593. 

q  NoweU  y.  Roake,  7  B.  and  C.  404. 
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EXECUTORS  AND  ADMINISTRATORS. 

I.    0/ Bona  NotabUia. 

IL   Of  the  Nature  of  the  Interest  of  a»  Executirr  or  Ad* 
mmietrator  in  the  Estate  of  the  Deceased.      In  what 
Cases  it  is  transmissible;  and  where  an  Administration 
de  binds  nan  is  necessary 
III.   Of  Umited  or  temporary  AdmimstraiUms. 
IV.   Of  an  Executor  de  son  Tort. 

V.   Of  the  Disposition  of  the  Estate  of  the  deceased;  and 
of  the  Order  in  which  such  Disposition  ought  to  be 
made. 
YL   Of  Admission  of  Assets. 
VII.    Of  Actions  by  Executors  and  Administrators. 
VIII.   Of  Actions  against  Executors  and  Administrators. 
IX.   Of  the  Pleadings;  and  herein  of  the  Sight  of  Retainer 
— Evidence — Judgment — Costs. 


1.   Of  Bona  Notabilia. 


MjY  the  92nd  canon^  (1)  ^^If  a  testator  or  intestate  dies  in 
one  diocese^  and  has,  at  the  time  of  his  deaths  goods  or 
good  debts  to  the  value  of  five  pounds^  in  any  other  diocese 


(I)  This  and  the  following  will  be  foimd  among  the  canons  made 
by  the  clergy  in  a  convocation,  holden  in  the  first  year  of  the  reign 
of  King  James  the  First,  A.  D.  1603.  They  received  the  royal 
assent,  but  were  not  confirmed  by  parliament.  And  on  this  ground  it 
was  holden  in  Middleton  ▼.  Crofts,  Str.  1056,  that  the  canons  of  1603 
did  notproprio  vigors  hind  the  laity.  "I  say  propria  vigore,  by  their 
own  force  and  ytuthority;  for  there  are  many  provisions  contained  in 

G2 
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or  peculiar  jurisdiction^  within  the  same  province,  the  pro- 
bate of  the  will,  or  granting  letters  of  administration,  belongs 
to  the  prerogative  court  of  the  archbishop  of  that  province; 
and  everv  probate  or  administration  not  so  granted,  is  de- 
clared void;  with  this  proviso,  that  if  any  man  die  in  iii$iere, 
the  goods  he  has  about  him  at  the  time  shall  not  cause  his 
will  or  administration  to  be  liable  to  the  prerogative  court/' 

The  principle  appears  to  be,  that  the  goods  of  a  party  who 
dies  in  itinerey  are  supposed  to  be,  for  the  purposes  of  the 
jurisdiction  of  the  ordinary,  in  the  place  where  he  is  domi- 
ciled, notwithstanding  his  personal  absence.  A  person  whose 
domicile  and  property  were  in  the  diocese  of  Gloucester  was 
proceeding  on  temporary  business  to  Bristol,  and  met  with 
an  accident,  in  consequence  of  which  he  was  taken  to  the 
Bristol  infirmary,  which  is  in  the  diocese  of  Bristol,  and 
within  a  few  days  after,  died.  Probate  of  his  will  having 
been  granted .  by  the  bishop  of  Gloucester,  it  was  holden  re- 
gular; for  the  testator  had  died  in  itinere.  Doe  d.  AUen  v. 
Oven»y  2  B.  and  Ad.  423. 

By  the  93rd  canon,  ^^goods  in  different  dioceses,  unless 
of  the  value  of  five  pounds,  shall  not  be  accounted  bona  notor- 
bilia  (2) ;''  with  this  proviso,  ^^that  this  shall  not  prejudice 
those  dioceses,  where,  by  custom  or  composition,  bima  nota" 
bilia  are  rated  at  a  greater  sum.''  Where  there  are  bona  no- 
tabilia^,  in  one  diocese  of  Canterbury  and  one  of  York,  the 
bishop  of  each  diocese  must  grant  an  administration.  Where 
ill  two  dioceses  of  Canterbury^,  and  two  of  York,  there  must 
be  two  prerogative  administrations.  It  appears  firom  the  92d 
canon,  before  stated,  that  if  an  ordinary  of  a  diocese  commits 
administration,  when  the  party  has  bona  notabiUa  in  different 

a  Bunton  v.  Ridley,  Salk.  39.  b  Per  Cor.  ib. 


these  canona*  which  are  declaratory  of  l^e  ancient  usage  and  law  of 
£he  church  of  England  received  and  allowed  here,  which  in  that  re- 
spect and  by  virtue  of  such  ancient  allowance  will  bind  the  laity,  but 
liiat  is  an  obligation  antecedent  to,  and  not  arising  from,  this  body 
of  canons :"  per  Lord  Hardwicke,  delivering  judgment.  See  judg- 
ment, very  fully  reported  and  probably  firom  a  MS.  of  the  Chief  Jus- 
tice, Lord  Hardwicke,  2  Atk.  653. 

(9)  "  It  seems,  that  this  canon  has  changed  the  law,  if  that  were 
otiierwise  before,  inasmuch  as  the  granting  administration  belongs 
to  the  ecdeaiastieal  ]aw»  and  our  law  only  takes  notice  of  their  law 
in  this ;  and  therefore  fhey  may  alter  it  at  their  Measure."  1  RoHe's 
Ahr.  909.    Execatoro,  (1.)  pi.  5.    But  see  the  precedinj^  note. 
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dioceses  within  the  same  protince^'^  such  administration  is 
merely  void ;  and  it  was  so  decided  according  to  Moor,  145, 
m  19  Eliz.  (3). 

But  where  A«^  had  goods  only  in  one  inferior  diocese,  and 
the  metropolitan  of  the  same  province,  pretending  that  he 
had  bona  notabilia  in  several  dioceses,  granted  administration; 
it  was  adjudged,  that  the  administration  was  only  voidable 
by  sentence,  and  the  reason  assigned  for  this  in  5  Rep.  29  b. 
(where  this  case  is  cited)  is,  that  the  metropolitan  has  juris- 
diction over  all  the  dioceses  within  his  province.  Goods  of 
the  value  of  five  pounds  in  one  diocese^,  and  a  lease  for  years 
of  the  same  value  in  another  diocese  of  the  same  province, 
though  a  chattel  real,  make  bona  notabiliay  and  require  a 

c  See  Stokes  ▼.  Bate,  5  B.  and  C.  491 .      ham's  case,  8  Rep.  1 35.  a.  S.  P.  agreed, 
and  post,  781 .  Lysons  v.  Barrow,  2  Bingb.  N.  C.  486. 

d  Yeere  v.  Jeofiferies,  Moor,  145.  Ned-    e  1  Rol.  Abr.  900.  (H.)  pi.  1. 


(3)  The  name  of  the  case  is  not  mentioned  in  Moor ;  but  there 
b  a  case  in  2  Leon.  155.  by  the  name  of  Dunne's  case  of  this  year, 
and  on  this  point ;  from  which  it  appears,  that  the  comt  were  di- 
vided in  opinion.  But  Sir  Eklward  Coke,  in  5  Rep.  30.  a.  lays  down 
the  position  agreeably  wiUi  the  decision  mentioned  in  Moor ;  and 
Holt,  C.  J.  in  Biackborough  v.  Dam$,  Salk.  38.  1  P.  Wms.  43.  S.  C. 
speaking  of  an  administration  granted  to  a  wrong  person,  says,  "  It 
IS  not  void,  as  where  administration  is  granted  in  a  wrong  diocese^ 
hut  only  voidable.'*  So  Weston,  Baron,  in  Bull.  N.  P.  141. 
"  Where  administration  is  gpranted  in  a  wrong  diocese  it  is  void : 
where  to  a  wrong  person  voidable."  So  per  Lord  Macclesfield,  Ch. 
in  Comber's  case,  1  P.  Wms.  767,  768,  (where  a  question  arose 
upon  the  validity  of  a  probate  granted  by  the  archdeacon  of  Surrey, 
the  testator  having  died  possessed  of  bona  notabilia  in  two  dioceses 
within  the  province  of  Canterbury,)  "  if  this  had  been  an  adminis- 
tration granted  by  the  archdeacon  or  ordinary,  where  there  were 
bona  notabilia  in  divers  dioceses,  the  administration  had  been  merely 
void;  for  the  administrator  receives  his  right  entirely  from  the 
administration ;  but  the  right  of  the  executor  is  derived  from  the 
will,  and  not  the  probate,  as  appears  from  an  executor's  having 
power  to  release  or  assign  any  part  of  the  personal  estate  before  pro- 
bate ;  and  a  defendant  at  law  cannot  plead  to  any  action  brought  by 
an  executor,  that  the  plaintiff  has  not  proved  the  will,  though  it  is 
true  he  may  demur,  if  the  plaintiff  does  not  in  his  declaration  show 
the  probate.*'  Probate  in  the  Court  of  the  Archdeacon  of  Sudbury, 
to  whom  the  bishop  gpranted  full  power  to  prove  the  wills  of  all  per- 
sons deceased  within  the  archdeaconry,  was  held  good,  the  testator 
having  died  within  the  archdeaconry ;  although  he  waff  possessed  of 
a  term  of  years  in  lands  lying  within  another  archdeaconry  in  the. 
same  diocese.    R^  v.  Yonge,  5  M.  and  S.  119.  ' 
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prerogative  administration.  Judgments  are  bona  notaMBa  at 
the  place  where  they  are  recorded^  Debts  by  specialty  are 
bona  notabUia  not  at  the  place  where  the  securities  were 
madei?,  nor  where  the  testator  or  intestate  died^,  but  at  the 
place  where  the  securities  are  at  the  death  of  tiie  testator 
or  intestate.  Hence  if  a  man  becomes  bound  in  an  obli- 
gation in  London^^  and  dies  intestate  in  Deron^  and  tiiere 
had  the  obligation  at  the  time  of  his  death,  administra- 
tion ought  to  be  granted  by  the  Bishop  of  Exon,  where 
the  obligation  was  at  his  death,  and  not  by  the  bishop  of 
London,  where  the  obligation  was  made :  for  the  debt  shall 
be  accounted  goods  as  to  the  granting  the  administration, 
where  the  deed  was  at  his  death,  and  not  where  it  was  made. 
But  simple  contract  debts,  as  debts  due  on  bills  of  exchange^, 
&c.  follow  the  person  of  the  debtor,  and  the  will  must  be 
proved,  or  administration  granted  in  thi^jt  place  where  the 
debtor  resided,  at  the  time  of  the  death  of  the  testator  or  in- 
testate. In  indebitatus  assumpsit  by  an  administrator^,  for 
goods  sold  and  delivered  by  the  intestate,  on  an  administra- 
tion committed  by  the  Archdeacon  of  Berkshire,  the  de- 
fendant pleaded  in  bar,  that  he^  the  defendant,  at  the  time  of 
the  death  of  the  intestate,  was  an  inhabitant  and  resiant  in 
the  city  of  Oxford,  which  was  within  the  diocese  of  Oxford, 
and  that  the  archdeaconry  and  whole  county  of  Berks  were 
within  the  diocese  of  SaUsbury.  On  special  demurrer,  be- 
cause it  did  not  appear  that  the  defendant  was  not  an  inha- 
bitant within  the  diocese  of  Salisbury,  the  court  overruled 
the  demurrer,  and  adjudged  the  plea  to  be  good  (4).     In 

f  Adamt  y.  Savage,  Lord  Raym.  855.  be  there  made,  and  shewed  the  ad- 
agreed  in  Gold  y.  Strode,  Carth.  149.  ministration  tobeg^tuted,  by  Biihop 
Boon  y.  Haymao,  E.  6.  G.  *i.  B.  R.  of  Exeter;  and  on  demurrer  to  deda- 
MSS.  S.  P.  Anon.  6  Mod.  244.  ration,  judgment  for  plaintiff.    Af- 

g  Lunn  y.  Dodson,  pott  firmed  on  error,  M.  15  Car.  I  RoL 

h  Byron  V.  Byron,  Cro.  Eliz.  (472).  Abr.  908.  (G)pl.  4. 

i  Lunn  v.  Dodson,    a<^udged  in  an  k  Yeomans  v.  Bradshaw,  Carth.  373, 4. 

action  brought  by  administxator  in  1^  Hillyard  v.  Cox,  Salk.  37. 
London,  supposing  the  obligation  to 


(4)  There  is  evidently  a  mistake  in  Salkeld's  report  of  this  ease*; 
the  pleadings  are  stated  in  the  text  as  they  appeared  on  the  record, 
a  copy  of  which  will  be  found  at  the  end  of  Salkeld's  Reports, 
p.  747.  See  also  this  case  ejp  relatione  M'ri  Jacob,  Ld.  Raym.  562. 
where  it  is  said,  that  Northey  took  exception  to  the  plea,  because 
the  defendant  did  not  traverse  his  residence  in  Berks  within  the  pe- 
culiar.    Holt,  C.  J.  "  If  the  debtor  has  two  houses,  in  several  dio- 

•  See  Griffith  v.  Griffith,  Say.  R.  83.  where  thismlitake  is  noticed  by  Lee,  C.  J. 
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dd>t  by  an  administrator"^,  it  appeared  that  the  letters  of 
administration  were  granted  by  the  Bishop  of  Bristol.  Plea, 
that  the  plaintiff's  intestate  died  on  the  high  sea  out  of  the 
jurisdiction  of  the  Bishop  of  Bristol/  and  that  therefore 
the  letters  of  administration  were  void.  On  demurrer,  it 
was  holden,  that  the  letters  of  administration  were  good ;  for 
the  right  of  granting  them  is  not  founded  upon  the  dying  of 
an  intestate  within  a  diocese,  but  upon  his  leaving  goods 
therein.  If  one  take  administration  to  a  person  who  was  felo 
de  se,  and  receive  effects  under  it,  he  shall  be  Uable  to  credi- 
tors**,  though  by  law,  the  effects  belong  to  the  king.  Admi- 
nistration was  granted  in  Bengal  to  B.  as  attorney  to  A.  a 
creditor  in  Bengal,  and  he  receives  money  under  that.  After- 
wards C.  obtains  administration  in  England, — ^A.  sues  B.  for 
money  had  and  received  to  his  use ;  and  it  was  holden^,  that 
he  was  entitled  to  recover. 

In  assumpsit  by  an  administratrix  upon  a  promissory  note, 
given  to  her  intestate,  it  was  averred  in  the  declaration,  that 
administration  of  all  and  singular  the  ^oods  and  chattels  of 
the  intestate  was  duly  granted  by  the  Bishop. of  Chester. 
Plea,  that  the  plaintiff  never  had  been  nor  was  administratrix, 
&c. ;  and  issue  being  joined  thereon,  letters  of  administration 
granted  by  the  Bishop  of  C.  were  produced  by  plaintiff;  but 
it  was  also  proved  that  the  intestate  at  the  time  of  his  death 
had  bona  notabilia  in  another  diocese  in  a  different  province, 
and  no  evidence  was  given  as  to  the  residence  of  the  defen- 
dant at  the  death  of  the  intestate ;  it  was  holdenP,  1st,  that  the 
letters  of  administration  were  not  void,  inasmuch  as  the  other 
diocese  in  which  the  intestate  had  bona  notabilia  was  in  a 
different  province;  and  secondly,  that  the  only  question 
raised  upon  the  issue  was,  whether  the  letters  of  administra- 
tion were  duly  granted  by  the  Bishop  of  C.  and  that  it  was 
no  part  of  the  issue,  whether  the  defendant,  at  the  death  of 
the  intestate,  resided  within  the  diocese  of  C.  The  fact  of 
his  residence  elsewhere,  if  rehed  upon,  ought  to  have  been 
pleaded  specially.     By  stat.  55  Geo.  3.  c.  184.  s.  37*     ^^  Per- 


m  Griffith  ▼.  Griffith,  Say.  R.  83. 
n  Megitv.  Johnioa,  2  Doug.  542. 


o  Fanington  v.  Clerk,  3  Doug.  124. 

T.  22  Geo.  3. 
p  Stokes  T.  Bate,  5  6.  and  C.  491. 


ceses,  and  at  the  time  of  the  death  of  the  debtee  and  conunission  of 
administration,  is  inhabitant  and  resident  at  one  of  the  houses,  that 
will  exclude  the  jurisdiction  of  the  ordinary  of  the  diocese,  in  which 
the  other  house  stood."     Judgment  for  defendant. 


•:V   <\  ■':.* 
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sons  admimsterine  personal  estates^  without  obtaining  pro-' 
bate  or  letters  of  administration  within  six  calendar  months 
after  the  deaths  or  within  two  calendar  months  after  termina- 
tion of  suit,  if  there  be  any,  which  shall  not  be  ended  within 
foiur  calendar  months  after  the  death,  shall  forfeit  the  sum  of 
£100,  and  10  per  cent,  on  the  duty/' 


11.  Of  the  Nature  of  the  Interest  of  an  Executor  or  Admi- 
nistrator in  the  Estate  of  the  Deceased — In  what 
Cases  it  is  transmissible;  and  where  an  administrar 
turn  de  boms  non  is  necessary. 

Executors  or  administrators  so  entirely  represent  the 
personal  estate  of  the  testator  or  intestate^  that  they  are 
liable  to  the  payment  of  all  debts,  covenants,  &c.  of  the  de- 
ceased, as  far  as  the  assets  which  have  come  to  their  hands 
will  extend  to  pay  (5). 

The  executors''  more  actually  represent  the  person  of  the 
testator,  than  the  heir  does*  the  person  of  the  ancestor ;  for 
if  a  man  bind  himself,  his  executors  are  bound  though  they 
are  not  named ;  but  the  heir  is  not  bound,  unless  he  be  ex- 
pressly named.  Executors  may  release",  or  take  a  release^, 
before  probate  (6),  if  they  prove  afterwards.  80  executors 
may  commence  an  action  before  probate^,  and  it  is  sufficient 
if  at  the  time  of  declaring  they  produce  in  court  the  letters 

q  1  Inst.  209.  a.  b.  t   1  Rol.  Abr.  917.  (A)  pi.  1.  Plowd. 

T   1  lDst2&2.  b.  281.  a.  S.  P. 

«   1  iDst.  209.  a.  u  1  Rol.  Abr.  297.  (A)  pi.  2. 


(5)  "  It  is  a  maxim  and  principle,  that  an  executor,  where  no  de* 
fault  is  in  him,  shall  not  be  bound  to  pay  more  for  his  testator  than 
his  goods  amount  unto."     Went.  OS.  Ext.  c.  12. 

(6)  Before  probate  and  before  any  seizure,  the  law  adjudges  the 
property  of  the  goods  of  the  testator  in  the  executors.  Hence  if  any 
person  takes  the  goods  of  the  testator  before  the  executors  have 
seized  them,  the  executors  shall  have  action  of  trespass*  or  reple- 
vin :  by  Walsh,  J.  and  Dyer,  C.  J.  Flowd.  281 .  a.  So  if  a  man  die 
possessed  of  goods,  and  a  stranger  takes  and  converts  them  to  his 
own  use,  and  afterwards  administration  is  granted  to  J.  S. ;  J.  S.  may 
maintain  trover  for  the  conversion  before  administration  granted  to 
him.    2  RolL  Abr.  399.  (A)  pL  1. 

•  2  Inst.  398. 
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testamentary  (7)«    Each  executor  has  the  entire  control  of  the 

personal  estate  ckT  the  testator,  may  release  or  pay  a  debt,  or  j 

transfer  any  part  of  the  testator's  property,  without  the  con-  1 

cnrrence  of  the  other  executor'.     And  it  seems,  that  the  | 

same  rule  holds  with  respect  to  administratorsy  (8). 

If  two  haye  a  lease  for  years  as  executors,  and  one  sells  the 
whole,  this  shall  bind  the  other ;  and  the  whole  shall  pass ; 
for  each  had  the  entire  power  of  disposing  of  the  whole,  both 
being  possessed  in  the  right  of  the  testator'.  So  if  one  dis- 
pose of  all  the  goods  of  the  testator  without  the  others  As 
an  executor  is  not  entitled  in  his  own  right,  but  in  ait/er 
droit\  to  the  property  of  the  deceased,  the  goods  of  a  testa- 
tor, in  the  hands  of  his  executor,  cannot  be  seized  in  execu- 

X  ¥tt  Sir  J.  8tniDg«,  M.  R.  2  Ves.    z  Pannell  v.  Fenn,  1  Rol.  Abr.  924.  (O) 

267.  pl.  1  Qouldsb.  185.  S.  C. 

J  Willand  t.  Fean,  see  note  (8).  a  Dyer,  23.  b.  in  maip. 

b  2  InsL  236. 


(7)  So  where  an  executor,  before  probate,  files  a  bill  in  a  court  of 
equity,  and  afterwards  proves  the  will,  such  subsequent  probate 
makes  the  will  good.  Per  Talbot,  C'  3  P.  Wms.  351.  So  where 
pbuntiffs,  after  bill  filed,  took  out  letters  of  administration,  and 
charged  the  same  by  way  of  amendment  to  the  bill,  having  obtained 
an  order  for  such  amendment,  it  was  holden  good ;  for  the  letters  of 
administration,  when  granted,  relate  to  the  time  of  the  death  of  the 
intestate.     Humpkmfs  v.  Humphreys,  3  P.  Wms.  351. 

(8)  In  WiUand  v.  Fetm,  E.  1 1  G.  2.  B.  R.  MSS.  a  question  arose, 
whether  the  release  of  one  administrator  would  bind  his  companion  ? 
The  case  was  argued  in  K  1 1  G.  2.  when  the  court,  entertaining 
doubts,  directed  a  second  argument.  The  second  argument  was 
heard  Trin.  11  and  12  G.  2.  when  Lee,  C.  J.  expressed  a  strong 
opinion  in  favour  of  the  affirmative,  observing,  that  it  was  extremely 
difficult  to  form  a  distinction  between  executors  and  administrators 
upon  any  reasonable  foundation ;  and  that  although  it  bad  not  ever 
been  determined  at  law,  that  the  administration  survived,  yet  having 
been  so  determined  in  equity,  in  Adams  v.  Buckhnd,  2  Vem.  514. 
cited  2  P.  Wms.  121.  n.  and  by  Lord  Talbot  in  the  case  of  Hudson  v. 
Hudsom,  he  thought  those  authorities  were  so  strong,  that  they  ought 
not  to  be  departed  from.  The  other  judges  were  inclined  to  the 
same  opinion,  but  as  the  case  was  new,  and  of  general  consequence, 
they  oi^red  it  to  be  argued  again.  According  to  Sir  J.  Strange, 
M.  R.  in  Jacomb  v.  Hanoood,  2  Ves.  267.  the  case  was  decided  in 
the  affirmative  after  the  third  argument ;  but,  from  a  MS.  note  in  my 
possession,  it  appears  to  have  been  compromised  before  the  third  ar- 
gument took  place.  In  Mr.  J.  Gundry's  MS.  note,  13  Grundr.  33.  a. 
it  IS  said  to  have  been  adjudged  for  defendant ;  that  is,  that  the  re- 
lease of  one  administrator  did  bind  his  companion. 
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tion  for  lihe  proper  debt  of  tiie  executor<^  (9).  But  if  an  exe* 
cutrix  use  the  goods  of  her  testator  as  her  own,  and  after- 
wards marry,  and  then  the  goods  are  treated  as  the  goods  of 
the  husband,  they  may  be  taken  in  execution  for  &e  hus- 
band^s  debt^.  Executors  and  administrators  have  a  joint  in- 
terest in  the  estate  of  the  deceased.  Hence,  if  there  are  two 
or  more  executors®  or  administrators^,  and  one  or  more  of 
them  die,  the  administration  of  the  estate  of  the  deceased  be- 
longs to  the  survivor  or  survivors ;  and  it  seems,  that  an  action 
may  be  brought  by  a  surviving  administrator  without  procur- 
ing a  new  grant  of  letters  of  administration  K. 

Formerly,  where  testators,  by  their  wills,  appointed  execu- 
tors without  making  express  disposition  of  the  residue  of  their 
personal  estate,  the  executors  became  by  law  entitled  to  the 
whole  residue,  and  courts  of  equity  to  a  certain  extent  fol- 
lowed the  law ;  but  now  by  stat.  11  G.  4.  and  1  W.  4.  c.  40, 
executors  shall  be  deemed  by  courts  of  equity  to  be  trustees 
for  persons  entitled  under  the  statute  of  distributions,  in  re- 
spect of  residue  not  expressly  disposed  of,  unless  it  shall  ap- 
pear by  will  or  codicil,  that  the  executor  was  to  take  the  same 
beneficially.  But  by  s.  2.  it  is  provided,  that  the  executor's 
right  shall  not  be  affected  where  there  is  not  any  person 
entitled  to  the  residue. 

A  probate,  as  long  as  it  remains  unrepealed^,  cannot  be 
impeached  in  the  temporal  courts.  Hence,  payment  of  mo- 
ney to  an  executor,  who  has  obtained  probate  of  a  forged 
will,  is  a  discharge  to  the  debtor  of  the  intestate ;  although 
the  probate  be  afterwards  declared  null,  and  administration 
be  granted  to  the  intestate's  next  of  kin ;  for  the  law  will  not 
compel  a  person  to  pay  a  sum  of  money  a  second  time,  which 
he  has  once  paid  imder  the  sanction  of  a  court  having  com- 
petent jurisdiction  (10).    The  spiritual  court  has  not  only 

c  Farr  v.  Newman,  4  T.  R.  621.   Bui-  g  Per  Sir  J.  Strange,  M.  R.  2  Ves.  208. 

ler,  J.  diasentiente.  cites  Rastal,  560,  which  was  replevin 

d  Quick  ▼.  sstaineSf  1  Bos.  and  PuL  by  a  surviving  administrator  but  no 

293.  judgment, 

e  3  Atk.  510  h  Allen  v.  Dundas,  3  T.  R.  125. 
f  Hudson  V.  Hudson,  Ca.  T.  Talb.  127. 

Adams  V.  Buckland,  2  Vem.  514. 


(9)  "  If  an  executor  become  bankrupt,  the  commissioners  cannot 
seize  the  specific  effects  of  his  testator."  Per  Lord  Mansfield,  C.  J. 
8  Burr.  1369. 

(10)  In  like  manner,  it  is  no  defence  to  an  actkm  for  a  debt  due» 
that  the  plaintiff  is  a  trader^  and  has  committed  an  act  of  bankruptcy. 
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jurifldictioii  over  wills,  but  exclusive  jurisdiction^ ;  and  thev  are 
not  exceeding  that  jurisdiction,  when  they  order  the  will  to 
be  brought  in.  In  an  action  of  indebitatus  assumprit^,  brought 
by  the  plaintiff,  as  executor  of  J.  8.  deceased,  for  money  due 
to  the  testator,  but  received  by  the  defendant,  after  the  tes* 
tator's  death,  it  appeared  in  evidence,  that  before  the  will 
was  found,  administration  had  been  granted,  and  that  the 
administrator  had  made  a  warrant  of  attorney  to  the  defen- 
dant to  receive  the  money,  which  he  had  done  accordingly, 
and  had  paid  it  over  to  the  administrator  without  notice  of 
the  wilL  Holt,  C.  J.  was  of  opinion,  that  although  all  acts 
done  by  an  administrator  where  there  is  a  will,  are  void,  and 
consequently  in  this  case  an  action  might  have  been  main- 
tained against  the  administrator,  yet  the  defendant,  having 
Eid  over  the  money  without  notice  of  the  will,  was  not 
ble  (11).  The  property  of  a  deceased  person^  vests  in  his 
executor  from  the  time  of  his  death;  in  an  administrator 
from  the  time  of  the  grant  of  the  letters  of  administration ; 
and  therefore,  where  A.  took  out  letters  of  administration 
under  a  will,  by  which  he  was  appointed  executor,  and  after 
notice  of  a  subsequent  will,  sold  the  goods  of  the  testator :  it 
was  holden  that  die  rightful  executor  in  an  action  of  trover 
was  entitled  to  recover  the  frdl  value  of  the  goods  soM,  and 
that  A.  was  not  entitled,  in  mitigation  of  damages,  to  shew 
that  he  had  administa^  the  assets  to  that  amount.  See  ante 
p.  745. 

In  what  Cases  the  Executor^s  Interest  is  transmissible. — 
The  Interest  vested  in  B.,  the  sole  executor  named  in  the  will 
of  A.,  is  (if  B.  has  proved™  the  will)  transmissible  to  C.  the 

i  Exp.  Law,  2  Ad.  &  Ell.  47.  1  Wooley,  executrix  of  Wooley  de- 
le Pond  V.  Underwood,  Per  Holt,  C.  J.^  ceased,  against  Clark  and  another, 

London  sittings,  M.  1705.  Ld.  Raym.  6  b.  and  A.  744. 

1210.  m  Hayton  v.  Wolfe,  Cro.  Jac.  614. 


of  which  the  defendant  had  notice,  no  commission  having  issued  nor 
proceedings  had  for  that  purpose;  for  though  voluntary  pa3mient8  un- 
der such  circumBtances  are  not  protected,  yet  payments  enforced  hj 
coercion  ci  law  are  valid  against  the  assignees,  in  case  any  commis- 
sion should  afterwards  be  taken  out.  Foster  v.  AUanson,  2  T.  R. 
479. 

(1 1)  Trevor,  C.  J.  had  ruled  differently  in  Jacob  v.  AUen,  Lon« 
don  Sittings,  M.  2  Ann.  Salk.  27. ;  but  see  Sadler  v.  Evans,  4  Burr. 
1986.  where  Lord  Mansfield,  C.  J.  expressed  his  disapprobation 
of  the  decision  in  Jacob  v.  AUen,  and  recognised  Pond  v.  Under- 
wood. When  the  action  for  money  had  and  received  shall  be 
brought  against  the  principal,  and  when  against  the  agent,  see  ante, 
p.  88.  n.  (31>. 
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executor  of  B.;  that  is,  the  executor  of  an  executor  having 
proyed  the  will  is  the  executor  or  personal  representative  of 
the  first  testator^.  By  25  Edw.  3.  stat.  c.  5.  '^Executors  of 
executors  shall  have  actions  of  debts,  accounts,  and  of  goods 
carried  away  of  the  first  testators;  and  execution  of  the  sta- 
tutes merchants,  and  recognizances  made  in  courts  of  record 
to  first  testator,  in  the  same  manner  as  the  first  testator  should 
havehadif  he  were  living:  and  the  executors  of  executors 
shall  answer  to  others  for  as  much  as  they  have  recovered  of 
the  ffoods  of  the  first  testators,  as  the  first  executors  should 
do,  if  they  were  living/'  The  executor  of  the  administrator 
of  A.  is  not  the  personal  representative  of  A.^;  for  the  admi- 
nistrator of  A.  is  merely  the  officer  of  the  ordinary,  in  whom 
the  deceased  has  not  reposed  any  trust,  and,  therefore  on  the 
death  of  such  administrator,  it  results  back  to  the  ordinary  to 
appoint  another.  Neither  is  the  administrator  of  the  execu- 
tor of  A.  the  personal  representative  of  A°^.  In  these  cases, 
when  the  course  of  representation  from  executor  to  executor 
is  interrupted  by  an  intestacy,  it  becomes  necessary  that  the 
ordinary  should  grant  a  new  administration  of  the  goods  of 
the  deceased,  not  administered  by  the  former  executor  or  ad- 
ministrator, as  the  case  may  be.  Such  administrator,  usually 
termed  an  administrator  de  bonis  non^  is  the  legal  personal  re- 
presentative of  the  deceased. 

Where  an  administration  de  bonis  non  is  necessary. — I  shall 
here  briefly  enumerate  the  cases  where  an  administration  de 
bonis  non  is  necessary.  1.  Where  the  execi^r  of  the  de- 
ceased, having  proved  the  will,  dies  intestate.  N.  If  an  ex- 
ecutor die  before  probate  °,  although  he  should  have  adminis- 
tered part  of  the  personal  estate  of  the  testator,  an  immediate 
administration  must  be  granted.  2.  Where  there  are  several 
executors,  and  the  surviving  executor,  having  proved  the 
will,  dies  intestate^.  3.  Where  an  administrator  dies  before 
he  has  administered  the  whole  personal  estate  of  the  de- 
ceased. In  an  assumpsit  by  an  administrator  de  bonis  nonP, 
the  promise  was  alleged  in  the  declaration  to  have  been 
made  to  J.  H.  the  first  administrator  of  the  intestate,  with- 
out stating  any  promise  to  the  plaintiff.  Afiter  verdict  for 
the  plaintiff  an  exception  was  taken  in  arrest  of  judgment, 
that  it  was  not  sufficient  to  allege  the  promise  made  to  the 
former  administrator,  between  whom  and  the  plaintiff  there 
was  not  any  privity;  and  that  it  ought  to  have  appeared  on 

k  Bto.  Abr.  tit.  Administration,  pi.  7.     n  Per  Holt,  C.  J.  Salk.  305. 

1    lb.  o  Bro.  Abr.  Executors,  pi.  149. 

m  Ley  ▼.  Anderton,  Sty.  325.  p  Hirst  v.  Smith,  7  T.  R.  182. 
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the  record,  that  the  promise  was  made  either  to  the  intes- 
tate or  the  plaintiff.  Kenyon^  C.  J.  and  Ashhurst,  J.  re- 
fused to  grant  a  role  to  shew  cause,  observing  that  there 
was  a  privity  of  estate  in  law  between  the  former  adminis- 
trator, from  whom  the  plaintiff  deduced  his  title,  and  the 
plaintiff. 

Stat.  17  Car.  2.  c.  8.  made  perpetual  bystat.  1  Jac.  2.  c.  17> 
1. 5. — ^^^  Where  any  judgment  after  a  verdict  shall  be  had,  by 
or  in  the  name  of  any  executor  or  administrator,  in  such  case 
an  administrator  de  bonis  nan  may  sue  forth  a  scire  facias 
and  take  execution  upon  such  judgment.'^  And  it  has  been 
holden  to  be  within  the  equity  of  this  statute,  that  an  execu- 
tion commenced  by  an  administrator  may  be  perfeoted  by  an 
administrator  de  bams  nan% 


III.  Of  Jmited  or  temporary  Administrations. 

1.  During  the  Minority  of  Executor. — ^An  infant,  how- 
ever young,  may  be  an  executor;  but  administration  shall 
be  granted  to  another  during  his  minority  (12).  At  the  com- 
mon laW)  such  administration  determined  as  soon  as  the  in- 
£uit  executor  attained  the  age  of  seventeen  years,  for  then 
the  infant  was  considered  as  capable  of  administering.  But 
now,  by  stat.  38  Geo.  3.  c.  87-  s.  6.  reciting,  that  inconve- 
niences had  arisen  from  granting  probates  to  infants  under 
the  age  of  twenty-one,  it  is  enacted,  '^that  where  an  infant 
is  sole  executor,  administration  with  the  will  annexed  shall  be 
granted  to  the  guardian,  or  such  other  person  as  the  spiritual 
court  shall  think  fit,  imtil  such  infant  shall  attain  the  age  of 
twenty-one  jeaTS."  A  general  administrator,  ratione  minoris 
mtatiSj  shall  not  only  have  actions  to  recover  debts  and  du- 
ties, but  may  also  grant  leases^  An  administrator,  durante 
minori  atate,  of  an  administrator  may  act  and  sue  until  the 
administrator  be  of  the  age  of  twenty-one  years  b;  for  admi- 
nistrators are  by  the  statute,  and  one  is  not  a  legal  person  in 

q  Qerk  v.  Withers,  Salk.  323.  s  Freke  v.  Thomas,  Salk.  39. 

r  6  Rep.  07.  b. 


(12)  See  the  form  of  this  administration  in  Prtnce's  case,  5  Rep. 
29,  b. 


^ 
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the  eye  of  the  law  capable  to  act  for  another  as  trustee  until 
twenty-one*    See  furtner^  3  Atk.  604. 

2.  During  the  absence  of  Executor  beyond  Sea. — When 
the  executor,  or  next  of  kin,  is  out  of  the  realm^  adminis- 
tration may  be  granted  during  his  absence  (IS).  In  an  ac- 
tion by  a  person  to  whom  such  administration  is  granted,  the 
absence  of  the  executor  in  parts  beyond  the  seas  ought  to  be 
averred  in  the  declaration.  By  stat.  38  Geo.  3.  c.  87.  s. 
1.  ''If  at  the  expiration  of  twelve  calendar  months  after  the 
death  of  the  testator,  the  executor,  to  whom  probate  haa 
•  been  granted,  is  residing  out  of  tiie  jurisdiction  of  the 
kin^s  courts,  the  ecclesiastical  court,  wblch  has  granted  the 
probate,  may,  upon  the  application  of  any  creditor,  next  of 
in,  or  legatee,  grounded  on  affidavit^,  grant  a  special  ad- 
ministration^ to  such  creditor,  &c.  for  the  purpose  of  being 
made  a  party  to  a  bill  in  equity,  to  be  exhibited  against  him 
and  to  carry  tiie  decree  into  effect,  and  no  further,  or  other- 
wise. And  by  s.  4.  the  court  of  equity,  in  which  the  suit 
shall  be  depending,  may  appoint  any  person  to  collect  the 
debts  due  to  the  estate,  and  give  discnarges  for  the  same. 
But,  by  s.  5.  if  the  executor,  capable  of  acting  as  such,  shall 
return  to,  and  reside  within  the  jiuisdiction  of  any  of  the 
king's  courts,  pending  such  suit,  such  executor  shall  be 
made  party  to  such  suit;  and  the  costs  incurred  by  granting 
such  administration,  and  by  proceeding  in  such  suit  against 
such  administrator,  shall  be  paid  by  such  person,  or  out  of 
such  fund,  as  tiie  court  shall  direct.^'  The  plaintiff,  having 
taken  out  letters  of  administration',  according  to  tiie  form 
prescribed  by  the  preceding  statute,  and  having  been  ap- 
pointed by  order  ot  the  Court  of  Chancery,  in  a  suit  insti- 
tuted agamst  him,  to  collect  the  debts  of  the  deceased, 
brought  an  action  to  recover  a  debt  due  to  the  testator ;  the 
defendant  pleaded,  that  on  a  day  prior  to  the  commencement 
of  the  action,  the  executor,  to  whom  probate  of  the  will  had 
been  granted,  died.     On  demurrer,  the  plea  was  holden  bad 

t  See  form  in  leoond  section.  x  Taynton  ▼.  Hannay,  3  Bos.  k.  PuL  26. 

u  See  form  in  third  section. 


(13)  In  Ckare  v.  Hedges,  (said  in  1  Lutw.  342.  to  have  been  ad- 
judged in  £.  T.  3  W.  and  M.  B.  R.)  it  was  holden,  that  each  admi- 
niBtration  was  grantable  by  law:  and  the  case  was  put  of  the 
neact  of  kin  being  in  parts  beyond  the  seas,  in  which  case  the  debt 
due  to  the  intestate  might  be  lost,  if  such  an  administration  could  not 
be  granted. 
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b^  Rooke  and  Chambre,  Js.  (Alvanley,  C.  J.  dtssentietdey)  on 
the  ground,  that  the  authority  of  the  special  admimstratioii 
continued,  until  the  appointment  of  a  new  representative, 
notwithstanding  the  death  of  the  executor.  Mr.  J.  Chambre 
observed^,  that  although  this  act  was  made  for  very  benefi- 
cial purposes,  yet  many  of  its  provisions  had  been  framed 
with  a  very  short-sighted  view  oi  legal  consequences. 

3  Pendente  lite^  or  pending  Litigation, — ^When  a  suit  is 
commenced  in  the  Ecclesiastical  Court  touching  the  validity 
of  a  will'  or  right  of  administration,  an  administration  may 
be  granted  pending  the  suit,  and  the  person  to  whom  it  is 
granted,  may  bring  actions  to  recover  debts  due  to  the  de- 
ceased averrmg  that  the  suit  is  still  depending;  and  such  ad- 
ministrator may  be  sued,  inasmuch  as  ne  is  for  the  time  com- 
plete administrator^. 


IV.  Of  an  Executor  de  son  Tort. 

An  executor  de  eon  tort  is  a  person  who,  without  any  au- 
thority derived  from  the  deceased  or  ordinary,  does  such 
acts  as  belong  to  the  office  of  an  executor  or  administrator. 
As  to  the  acts  which  will  render  a  person  liable  as  executor 
de  eon  tort  it  will  be  observed:  1st.  In  the  case  of  intestacy, 
if  a  stranger  takes  the  goods  of  the  intestate,  and  uses  them, 
or  sdls^  them,  this  will  make  such  stranger  an  executor  de 
son  tort^^  2ndly.  In  the  case  of  a  tritt^,  and  a  regular  ap- 
pointment of  an  executor,  who  proves  the  will;  if  a  straneer 
takes  the  goods,  and,  ehdminff  to  be  executory  pays  debts,  &c. 
and  intermeddles  as  executor,  he  may  for  such  express  adrni*- 
nistration,  as  executor,  be  charged  as  an  executor  de  son  tort, 
although  there  is  another  executor  of  right.  But  if,  q/ler 
the  executor  has  proved  the  will,  and  administered,  a  stran- 
ger takes  any  of  the  goods,  and,  claiming  them  as  his  own, 
uses  and  disposes  of  them  accordingly,  this  wiU  not  make 
him  in  construction  of  law  an  executor  de  son  tort;  because 
there  is  a  rightful  executor,  who  may  be  charged  with  these 
goods  so  taken  fnmi  his  possession,  as  assets,  and  to  whom 

y  3  Bos.  ft  PuL  33.  a  Agreed  in  Impe  y.  Pitt,2  Show.  OS. 

%  WoUafton  v.  Walker,  'Str.  917.  2  P.  b  Read's  case,  6  Rep.  33.  b. 

Wmi.  567.  S.  C.  recognised  by  Lord  e  2  T.  R.  97. 

Hardwiekc  in  Willi  ▼.  Rich,  2  Atk.  d  5  Rep.  34.  a. 

285. 
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the  stranger  \rill  be  answerable  in  trespass  for  taking  the 
goods.  Sdly.  In  the  case  of  a  wiU,  if  a  stranger  takes  the 
goods  before  the  rightful  executor  has  proved  the  will  or 
taken  upon  him  the  execution  thereof,  the  stranger  may  be 
charged  as  an  executor  de  son  tort;  for  the  rightful  executor 
shall  not  be  charged  with  any  goods  except  those  which  came 
to  his  hands  after  he  had  taken  upon  him  the  chai^  of  the 
will.  If  a  creditor  takes  an  absolute  bill  of  sale  of  me  goods 
of  his  debtor®,  but  agrees  to  leave  them  in  his  possession  for 
a  limited  time,  and  in  the  mean  time  the  debtor  dies,  where- 
upon the  creditor  sells  the  goods,  he  thereby  becomes  an 
executor  de  son  tort.  The  sl^htest  acts  have  been  deemed 
sufficient  to  constitute  an  executor  de  son  tort^  (14) ;  as  where 
a  widow  milked  her  late  husband's  cows,  she  was  adjudged 
to  be  an  executrix  de  son  tort.  So,  living  in  the  house  and 
carrying  on  the  trade  of  the  deceasedff  (a  victualler).  But  a 
single  act  of  wrong  in  taking  the  goods  of  the  intestate,  though  • 
it  may  be  sufficient  to  make  the  party  an  executor  de  son  tort, 
with  respect  to  creditors  who  may  choose  to  sue  him  in  that 
character,  yet  will  not  give  him  any  right  to  retain  them 
as  against  the  lawful  administrator.  In  trover  for  a  quantity 
of  iron^,  it  appeared  that  the  goods  in  question  had  been  ori- 
ginally sold  by  the  defendant  to  the  intestate;  that  on  his  death, 
they  not  having  been  paid  for,  on  application  to  the  intestate's 
widow  for  that  purpose,  she  delivered  them  back  to  the  de- 
fendant in  satisfaction  of  his  demand.  No  other  acts  were 
stated  to  have  been  done  by  the  widow,  to  shew  that  she  had 
before  taken  up  herself  to  act  as  executrix.  It  was  holden, 
that  the  plaintiff,  as  rightful  administrator,  was  entitled  to 
recover  the  value  of  his  goods. 

A.  had  pledged  goods  to  B.  for  a  debt,  B.  died,  and  the 
parish  officers  took  the  goods,  and  gave  them  to  J.,  the  car- 
penter who  made  B.'s  coffin,  on  condition  of  his  paying  B.'s 
rent  and  the  funeral  expenses :  it  was  holden',  that  oy  taking 
these  goods,  the  parish  officers  became  executors  de  son  tort ; 
and  that  if  they  sold  the  goods  to  J.,  they  would  be  liable  to 
A.  in  trover,  because  such  a  sale  was  so  inconsistent  with  the 
bailment,  as  to  revest  the  right  of  possession  in  A.    A  person 

e  Edwarda  t.  Harben,  2  T.  R.  587.        h  Mountford  ▼.  Gibson,  4  East,  441. 
f  Dyer,  166.  b.  in  marg^.  i   Samuel  t.  Morris,  C  C.  Ac  P.  620. 

g  Hooper  t.  Summerset,  Wightw.  16.         Alderson,  J. 


(14)  Tlie  jmy  are  to  determine  whether  the  acts  are  sufficiently 
proved ;  but  the  question*  whether  executor  is  son  tort,  or  not,  is  a 
conclfuion  of  law.    9  T.  R.  99. 
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wlio  possesses  himself  of  the  effects  of  the  deceased^,  under 
the  authority,  and  as  agent  for,  the  rightful  executor,  cannot 
be  charged  as  an  executor  de  son  tort.  The  plaintiff  having 
received  a  horse  belonging  to  the  intestate^,  from  the  defen- 
dant, in  remuneration  of  services  performed  at  the  request  of 
the  defendant,  about  the  funeral  of  the  intestate,  afterwards 
administered  to  the  intestate,  and  brought  trover  against  the 
defendant  for  the  value  of  the  horse,  so  received  by  himself 
before  he  became  administrator.  It  was  holden,  by  Dolben 
and  Eyres,  Js.  that  the  plaintiff,  being  a  particeps  crimitds  in 
the  very  act  he  complained  of,  should  not  be  permitted  to  re- 
cover upon  it  against  the  person  with  whom  he  had  colluded. 
But  Holt,  C.  J.  was  of  a  different  opinion,  conceiving  that  in 
ttus  case  if  a  stranger,  or  third  person,  had  taken  out  letters  of 
administration,  an  action  might  have  been  maintained  against 
the  defendant  by  such  an  administrator  for  the  recovery  of  the 
horse ;  and  here  the  plaintiff  was  a  third  person ;  for  being 
administrator^  he  snedy  and  would  recover ^  in  the  right  of  the 
intestate.  An  act  done  by  a  person  as  executor  de  son  torty  will 
not  bind°^  him  after  he  becomes  rightftil  administrator.  An  ex- 
ecutor de  son  tort  must  be  declared  against  as  a  rightful  execu- 
tor"*.  See  further  on  the  subject  of  executor  de  son  tort  under 
sect.  ix.  post.  tit.  Pleadings ;  and  of  the  right  of  retaining. 


V.  Of  the  Disposition  of  the  Estate  of  the  Deceased,  and 
of  the  Order  in  which  such  Disposition  ought  to  be 
made. 

The  order  of  payment,  which  ought  to  be  observed  by 
executors  and  administrators  in  the  disposition  of  the  estate 
of  the   deceased,  is  as  follows :     1.   Funeral  charges  (15), 

k  Hall  T.  Elliot,  Peake*sN.  P.  C.  86.      mDoe  d.  Hornby  ▼.  Glenn,  1  Ad.  and 
1  Whitehall  ▼.  Squire,  Garth.  103.  Salk.        Ell.  49.  3  Nev.  k  M.  837. 
8Si4.  Skin.  274.  3  Mod.  276.  i^.  C.        n  Yelv.  137. 


(15)  In  strictness,  no  funeral  expenses  are  allowed  against  a  cre- 
ditor, except  for  the  coffin,  ringing  the  bell,  parson,  clerk,  and 
bearer's  fee  ;  bat  not  for  the  pall  or  ornaments.  Per  Holt,  C.  J. 
in  Shelly' s  case,  Salk.  296.  The  usual  method  is  to  allow  £5.  Bull. 
N.  P.  143.    This  sum  was  allowed  by  Lord  Uardwicke,  C.  J.  in 

VOL.  II.  H 
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expenses  of  probate^  or  taking  out  letters  of  administration^* 
2.  Debts  due  to  the  king,  (16),  by  record  (17),  or  specialty 
(18).  3.  Forfeiture  for  not  burying  in  wooUenP;  debts  due 
to  the  post-office,  not  exceeding  £5^;  debts  due  from  an 
overseer  of  the  poor,  by  virtue  of  his  office"^  (19).  4.  Debts 
by  mortgage* ;  by  judgments  in  the  Court  of  King's  Bench, 
Comjnon  Ileas,  and  Exchequer,  doggetted  (20)  according  to 

Q  1  RoL  Abr.  926.  (S)  p\,  1.  Dr.  and    q  Stat.  9  Ann.  c.  10.  s.  30. 
Stud.  Dial.  2.  c.  10.  r  Stat.  17  G.  2.  c.  38.  s.  3. 

p  Stat.  30  Car.  2.  c.  3.  s.  4.  s  Symmes  v.  Symonds,  1  Bro.  P.  C.  66. 


Smith  V.  Davis,  Middlesex  Sittings  after  M.  T.  10  G.  2.  MSS. 
As  against  a  creditor,  the  rule  of  law  is,  that  no  more  shall  be  allowed 
for  funeral  expenses,  than  is  necessary ;  in  considering  what  is  neces* 
sary,  regard  must  be  had  to  the  degree  and  condition  in  life  of  the 
party.  Hancock  v.  Podmore,  1  B.  &  Ad.  260,  in  which  case  £79  was 
holden  to  be  too  larg^  a  sum  as  against  a  creditor  for  the  funeral 
expenses  of  a*  captain  in  the  army  on  halfpay.  See  further  on  this 
point,  Edwards  v.  Edwards,  4  Tyr.  444.  2  Cr.  &  M.  612.  An  exe- 
cutor who  gives  no  order  for  the  funeral,  is  liable  only  to  the  extent 
of  the  expenses  suitable  to  the  rank  and  circumstances  of  testator. 
Brice  v.  Wilson,  3  Nev.  and  M.  512.  But  if  there  are  assets,  the 
allowance  shall  he  according  to  the  estate  and  degree  of  the  de- 
ceased. In  Stagg  v.  Punter,  3  Atk.  119.  the  testator  having  desired 
to  he  huned  at  a  church  thirty  miles  distant,  and  it  not  heing  clear 
that  there  would  he  a  deficiency.  Lord  Hardwicke,  C.  allowed  £60 
for  fimeral  expenses.  So  in  Offley  v.  Ojffley,  Free.  Ch.  26.  £600 
were  allowed  in  respect  of  the  testator's  quality,  and  his  having 
been  buried  in  his  own  country. 

(16)  The  king,  by  his  prerogative,  shall  be  preferred  by  executors 
in  satisfiaction  of  his  debt  before  any  other.     2  Inst.  32. 

(17)  Fines  and  amerciaments,  in  the  king's  courts  of  record,  are 
debts  of  record.     Went.  Off.  Exec.  ch.  1 2. 

(18)  By  Stat.  33  H.  8.  c.  39,  it  is  enacted,  "  that  all  obligations 
and  specialties  for  any  cause  concerning  the  king  shall  be  taken 
domino  regi,  and  shall  be  of  the  same  force  and  effect  as  a  statute 
staple." 

(19)  By  Stat.  17  G.  2.  c.  38.  s.  3.  executors  of  overseer  shall  pay, 
out  of  his  assets,  all  monies  due  received  by  virtue  of  office,  before 
any  of  his  own  debts  are  satisfied.  A  similar  provision  is  contained 
in  Stat.  4  &  5  W.  4.  c.  40.  s.  12.  respecting  executors  of  persons 
intrusted  with  the  monies  or  effects  of  friendly  societies. 

(20)  At  common  law,  executors  and  administrators  were  bound  at 
their  peril  to  tale  conusance  of  debts  of  the  testator  upon  record  *• 
Hence  to  an  action  on  a  judgment  recovered  against  testator  or  in- 


*  Littleton  v.  Hibbins,  Cro.  Bliz.  793. 
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directions  of  stat.  4  &  5  W.  and  M.  c.  20 ;  by  judgments  in 
other  courts  of  record ;  by  decrees  in  courts  of  equity*  (21) ; 
according  to  their  respective  priorities.  5.  Recognisances  at 
common  law ;  statutes  merchant  and  staple^ ;  and  recogni- 
sances in  the  nature  of  statute  staple,  pursuant  to  stat.  23.  H. 

t  Searle  t.  Lane,  2  Vein.  8R.    Bishop    u  4  Rep.  59.  b.  60.  a.  1  Rol.  Abr. 
T,  Godfrey,  Prec   in  Cbanc.  179.        925.  4  Rep.  28.  b. 
Finch's  ed. 


testate,  execatorB  or  administrators  could  not  plead,  that  they  had^ 
exfaaoBted  the  assets  in  payment  of  debts  of  an  inferior  nature  with- 
oat  notice  of  the  judgment.  To  obviate  the  mischiefs  to  which  per- 
sonal rqiresentatiTes  were  liable,  from  the  difficulty  of  finding  such 
judgments,  the  stat.  4  and  5  W.  and  M.  c.  20.  s.  3.  directs,  "  that 
the  proper  officers  of  the  courts  of  Common  Pleas,  King's  Bench, 
and  Ebccheqner,  shall  make  a  doggett  of  all  judgments  entered  in  the 
respective  courts."  The  mode  in  which  the  doggett  is  to  be  made 
is  detailed  in  the  second  section ;  and  by  s.  3.  "  judgments  not 
doggetted  as  the  second  section  directs  shall  not  have  any  preference 
against  executors  and  administrators  in  the  administration  of  their 
testator's  or  intestate's  estates."  The  construction  which  has  been 
put  on  this  section  is,  that  the  judgments  not  doggetted  are  thereby 
placed  on  a  level  with  simple  contract  debts.  Hickey  v.  Heyter, 
6  T.  R.  384.  Hence,  to  an  action  on  a  simple  contract  debt  of  tes- 
tator or  intestate,  the  personal  representative  cannot  plead  an  out- 
standing judgment  recovered  against  testator  or  intestate,  in  C.  B., 
B.  R.,  or  Exchequer,  if  it  has  not  been  doggetted  as  the  statute  di- 
rects. Steel  V,  Rorke,  1  Bos.  and  Pul.  307.  cited  in  Hali  v.  Tapper^ 
3  B.  and  Ad.  655.  If  a  judgment  be  satisfied,  or  only  kept  on  foot 
to  injure  other  creditors,  or  if  there  be  any  defeasance  of  the  judg- 
ment then  in  force,  then  the  judgment  will  not  avail  to  keep  off  other 
creditors  from  their  debts.  Went.  Off.  Exor.  c.  12.  Between  one 
indgment  and  another,  precedency  or  priority  of  time  is  not  material^ 
but  he  who  first  sueth  the  executor  must  be  preferred,  and  before 
execution  sued,  it  is  at  the  election  of  the  executor  to  pay  whom  he 
win  first.    Went.  Off.  Exor.  c.  12. 

(21)  It  is  now  become  the  established  doctrine,  that  a  decree  of 
the  Court  of  Chancery  is  equal  to  a  judgment  in  a  court  of  law  * : 
and  where  an  executrix  of  A.,  who  was  greatly  indebted  to  divers 
persons,  in  debts  of  different  natures,  being  sued  in  Chancery  by 
some  of  them,  appeared  and  answered  immediately,  admitting  their 
demands,  (some  ctf  the  plaintiffs  being  her  own  daughters,)  and 
others  of  tiie  creditors  sued  the  executrix  at  law,  where  the  decree 
not  being  pleadable,  they  obtained  judgments ;  yet  the  decree  of  the 
Court  of  Chancery,  being  for  a  just  debt,  and  having  a  real  priority 
in  pcMnt  of  time,  (not  by  fiction  and  relation  to  the  first  day  of  term,) 

•  3  p.  Wmt.  401.  n.  (P.) 
H2 
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8.  c.  6.  (22).  6.  Arrears  of  rent  due  at  the  death  of  the  tes* 
tator  or  intestate^  either  on  a  parol  lease  (23)  or  lease  by  deed 
(24) ;  debts  by  specialty,  as  bonds  (25) ;  (kmages  upon  co- 


1VB8  preferred  iq  the  order  of  pa}naaent  to  the  judgments ;  and  the 
executrix  protected  and  indemnified  in  paying  obedience  to  such  de- 
cree, and  all  proceedings  against  her  at  law  stayed  by  injunction. 
Motice  V.  The  Bank  of  England,  Decreed  first  at  the  Rolls  by  Sir 
Joseph  Jekyll.  Aug.  1735,  which  decree  was  afiirmed  by  Lord  Tal- 
bot, C.  *  No7.  1736,  and  Lord  Talbot's  decree  was  afterwards 
affirmed  in  parliament  f.  May  24,  1737.  See  also  Shafto  v.  Powell, 
S  Lev.  355. 

(22)  This  must  be  understood  of  recognisances  and  statutes  /oT' 
./eited,  where  the  recognisances  are  for  keeping  the  peace,  good  be- 
haviour, &c.  and  the  statutes  are  for  performing  covenants,  &c.  A 
-recognisance  not  enrolled  was  considered  in  BothonUey  v.  Fairfax, 
1  P.  Wms.  334.  as  a  bond  (the  sealing  and  acknowledging  of  the 
Teoognisance  supplying  the  want  of  delivery),  and  to  be  paid  as  a 
specialty  debt. 

(23)  Arrears  of  rent  on  a  parol  lease,  which  is  determined,  are  in 
-equal  degree  with  a  bond  debt ;  because  the  contract  remains  in  the 
realty,  though  the  term  be  determined.  Newport  v.  Godfrey,  3  Lev. 
267.  and  2  Ventr.  184.  See  an  exposition  of  this  case  by  Holt,  C.  J. 
in  Cage  v.  Acton,  Ld.  Raym.  516. 

(24)  A  debt  due  for  rent  reserved  upon  a  demise  by  deed,  or  by 
parol  t>  is  in  equal  degree  with  a  bond  debt.  Gage  v.  Acton, 
Garth.  511.  1  Salk.  236.  cited  by  Benman,  C.  J.  and  Littledale,  J. 
in  DavU  v.  Gyde,  2  Ad.  &  £11.  626.  and  ante,  p.  682. 

(25)  A  bond  with  a  penalty  conditioned  for  the  pa3rment  of  a  less 
sum  of  money  on  a  day,  not  arrived  at  the  death  of  testator,  may  be 
pleaded  by  his  executor  as  a  specialty  debt  §,  as  well  as  a  forfeited 
bond ;  but  there  is  this  distinction  between  them,  that  in  the  case  of 
a  bond  forfeited,  the  penalty  is  the  legal  debt,  and  assets  may  be  co- 
vered to  that  amount ;  but  in  the  case  of  a  bond  not  forfeited,  as  the 
executor  by  discharging  it  may  save  the  penalty,  the  assets  can  be 
covered  oidy  to  the  amount  of  the  eum  mentioned  in  the  condition^. 
Where  l^ere  are  several  debts  by  specialty,  all  due  and  payable  at 
the  death  of  the  testator,  if  suit  is  not  commenced  by  any  of  the 
creditors,  and  notice  thereof  given  to  the  executor,  he  may  give  the 
preference  to  whom  he  pleases  :  and  if  he  be  a  creditor  himself,  he 
may  pay  himself  first.  Went.  Off.  Exor.  c.  12.  Any  voluntary 
bond  is  good  against  an  executor  or  administrator,  unless  some  cre- 
ditor be  thereby  deprived  of  his  debt.     Indeed,  if  the  bond  be 

•  Ca.  Temp.  Talb.  217.  t  Brown  v.  Holyoak,  Bam.  290. 

t  4  Bto.  p.  C.  2fi7.  ed.  fo.  2  Bro.  P.      \  Lemun  v.  Fooke,  3  Lev.  57. 

C.  466.  Tomlini'  ed.  f  Bank  of  England  T.Morice,  &tr.  1028. 
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Tenants  broken  (26),  &c.  7-  Debts  by  simple  contract,  as 
bills  of  exchange  (27),  promissory  notes,  &c.  8.  Legacies, 
&c.  An  executor  should  not  be  too  precipitate  in  paying 
l^acies,  for  in  a  case  where  it  appeared  that  an  executor  after 
discharging  some  debts,  made  over  the  residue  of  the  assets 
to  the  residuary  legatee  mthin  six  months  after  the  date  of  the 
prolMite,  it  was  hidden*,  that  he  could  not  plead  such  pay- 
ment in  dischai^  of  his  testator's  liability  on  a  covenant  to 
repair  a  house,  although  the  testator  did  not  occupy  the  house, 
nor  was  any  notice  ^ven  to  the  executor  of  the  state  of  the 
house. 


VI.  Admission  of  Assets  (28). 

While  an  executor  is  passive,  he  is  chargeable  only  in 
respect  of  the  assets ;  but  t£  he  promises  to  pay  a  debt  of  the 

X  Davi«  ▼.  Blackwell,  9  Bingh.  5. 


merely  voluntary,  a  real  debt,  though  by  simple  contract  only,  shall 
have  the  preference ;  but  if  there  be  not  any  debt,  then  a  bond, 
however  voluntary,  must  be  paid  by  an  executor.  Voluntary  bonds 
given  to  be  paid  after  death,  take  place  of  legacies,  but  not  of  debts 
by  simple  contract  Per  Ld.  Chr.  Harcourt,  Powell  v.  Wood,  MSS. 
cases  in  chancery,  p.  84.  Lincoln'B-Inn  Library,  Bookcase  A. 

(26)  Covenants  running  with  the  land  are  binding  on  the  execa- 
torB,  although  not  expressly  named.  See  Went.  Off.  of  £xors.  p. 
178.  ed.  1763. 

(37)  See  Yeomans  v.  Bradshaw,  Carth.  373.  A  breach  of  trust 
is  considered  but  as  a  simple  contract  dfebt,  and  can  only  fall  upon 
the  personal  estate  of  a  trustee.     Vernon  v.  Vawdry,  2  Atk.  119. 

(28)  All  sperate  debts,  mentioned  in  the  inventory,  shall  be 
deemed  assets  in  the  executor's  hands ;  but  the  executor  may  dis- 
charge himself  by  shewing  a  demand  and  refusal  of  them.  Shelley's 
case,  per  Holt,  C.  J.  Salk.  296.  In  the  inventory,  which  the  de- 
fendant had  exhibited  in  the  ecclesiastical  court,  were  inserted 
several  debts  due  and  outstanding,  which  defendant  charged  herself 
with  when  received  or  recovereid :  Lord  Hardwicke,  C.  J.  put  the 
defendant  on  proof,  that  she  could  not  recover  those  debts ;  for  she 
ought  in  her  inventory  to  have  set  forth  which  debts  were  sperate 
and  which  desperate.  The  defendant  proved  by  a  witness,  who 
went  to  demand  several  of  them,  that  he  could  not  recover  them ; 
and  accordingly  they  were  allowed  as  desperate.  Smith  v.  Davis, 
Middlesex  Sittings  after  M.  T.  10  G.  2.  MSS.  recognised  in  Young 
▼.  Cmodrey,  8  Taunt.  784. 
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testator  at  a  future  day^  he  thereby  makes  it  his  own  debt,  and 
it  shall  be  satisfied  by  his  own  goods^.    A  judgment  against 
an  executor  by  default'  is  an  admission  of  assets  to  satisfy 
the  demand;  and  if  a^.  fa.  be  sued  out  on  such  judmient, 
and.the  sheriff  cannot  find  goods  of  the  testator  sufficient  to 
answer  the  demand,  the  sheriff  may  return  a  devastavit* 
The  preceding  case  has  been  considered  as  a  leading  case  on 
this  subject:  hence,  where  A.  having  executed  a  bond  for 
the  payment  of  a  sum  of  money  at  her  death^;  and  the  de* 
fendant  having  brought  an  action  on  the  bond  against  the 
plaintiff  as  the  executor  of  A.  who  pleaded  non  est  factum^ 
which  was  found  against  him,  and  judgment  thereon :  on  a 
bill  filed  by  the  plaintiff  to  have  the  bond  and  judgment  set 
aside.  Lord  Hardwicke,  C.  being  of  opinion^  that  the  bond 
was  good,  it  became  a  question,  whether  the  plaintiff  was 
not  entitled  to  reUef,  on  the  ground  that  there  was  a  defi- 
ciency of  assets.    Lord  Hardwicke  decided^  that  the  plea  of 
fum  est  factum,  and  verdict  thereon,  amounted  to  an  admis- 
sion of  assets ;  and  that  the  case  was  the  same  with  the  pre- 
ceding case  of  a  judgment  by  default.     So  where  in  debt  in 
the  detinet  against  defendant^  (as  executor  of  A.  administra- 
trix of  B.)  upon  a  judgment  by  default,  obtained  by  plaintiff 
against  A.  as  administratrix,  suggesting  that  goods  of  the  in- 
testate had  come  to  the  hands  of  A.  as  administratrix^  which 
she  had  wasted ;  defendant  pleaded,  1.  Non  detinet,  on  which 
issue  was  joined ;  2dly.  that  defendant  had  fully  administered 
the  goods  of  A.    RepUcation,  that  the  defendant  had  goods 
of  A.  sufficient  to  satisfy,  &c.  and  issue.    The  jury  on  the 
last  issue  found  assets  or  A.  in  the  hands  of  defendant.    On 
the  other  issue  the  plaintiff  produced  the  judgment  by  de- 
fault against  A.,  on  which  he  relied  as  evidence  of  assets  ad- 
mitted hy  A.,  and  a  devastavit  by  A.    Lee,  C.  J.  (delivering 
the  opinion  of  the  court)  said,  tliat  he  could  not  do  it  better 
than  m  the  words  of  Holt,  C.  J.  in  Rock  v.  Leighton.    Having 
read  that  case  from  Holf  s  notes,  he  observed,  that  it  appeared 
jErom  that  case,  that  if  an  executor  will  not  take  advantage  by 
pleading,  but  suffers  judgment  to  go  by  default,  such  judg^ 
ment  is  an  admission  of  assets,  and  is  as  strong  against  an 
executor,  as  if  assets  were  found  by  verdict  on  d^plene  admi" 
nistravit;   and,  notwithstanding  tne  objection,  which  had 
been  raised  on  the  ground  of  uie  statutes  30  Car.  2.  c  7* 

y  Per  Yelveiton,  J.  in  Goring  t.  Gor-  a  Ranuden  t.  Jackson,  I  Atk.  292. 

in;,  YdT.  11.  b  Skelton  v.  Hawling,  1  Wils.  258.  and 
z  Rock  ▼.  Leig^hton,  from  Holt's  MSS.        MbS.  See  also  1  Saund.  2 1 9.  d.  where 

3  T.  R.  690.  Salk.  310.  8.  C.  but        this  case  is  corrtcUy  sUted  by  Seijt. 

not  accurately  reported.  Williams,  who  examined  ttie  roll. 
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(29)  and  by  4  &  5  W.  &M.  c.  24.  s.  12.  he  was  clear,  that  the 
action  in  the  case  then  before  the  court  was  well  brought. 
On  the  authority  of  the  preceding  cases  of  Rock  y»  Letghtorif 
Bamsden  v.  Jackson,  and  Skelton  v.  Howling,  it  was  holden^, 
that  where  an  executor  (to  an  action  of  debt  on  bond)  had 
pleaded  payment,  which  was  found  against  him,  and  judg- 
ment accordingly,  it  operated  as  an  admission  of  assets ;  and 
a  writ  of  ^.  /a.  having  been  sued  out  on  the  judgment,  to 
which  the  sheriff  had  returned  a  devastavit,  and  an  actioi 
having  been  brought  against  die  executor  on  the  judgment 
suggesting  a  devastavit ;  it  was  holden,  that  the  production 
of  the  record  of  the  judgment,  the  writ  of  fi.  fa,,  and  the 
sheriff's  return,  was  sufficient  evidence  to  support  the  action. 
If  an  executor  pay  interest  on  a  bond  due  from  his  testator^^, 
it  will  not  conclude  him  firom  alleging  want  of  assets  to  pay 
the  principal,  but  it  relieves  the  creditor  from  the  necessity 
of  proving  assets,  and  throws  the  onus  on  the  other  side. 
Where  defendant  binds  himself  as  administrator*^,  to  abide  by 
an  award  touching  matters  in  dispute  between  his  intestate 
and  another,  and  the  arbitrator  awards,  that  defendant  as  ad- 
ministrator shall  pay  a  certain  sum,  it  operates  as  an  admis- 
sion of  assets  between  those  parties,  and  defendant  cannot 
plead  plene  adminisiravit  to  an  action  of  debt  on  the  bond; 
oecause  the  giving  such  bond  is  an  undertaking  to  pay  what- 
ever the  arbitrator  may  award.  And  in  such  case,  if  an  at- 
tachment be  moved  for  against  the  administrator^,  for  the 

c  Enrm^  ▼•  Petere,  3  T.  R.  686.  e  Barry  v.  Rush,  1  T.  R.  691. 

d  Cleverly  t.  Brett,  B.  R.  1 1  0.  3.  eked    f  Worthington  y.  Barlow,  7  T.  R.  469. 

ID  Pearson  ▼.  Heniy,  o  T.  R.  S.  See 

2  Ves.  85. 


(29)  By  Stat.  30.  Ca«  2.  c.  7.  s.  2,  (made  perpetual  and  enlarged 
by  4  &  5  W.  &  M.  c.  24.  »•  12.)  '*  The  executors  and  adnainiatra- 
tors  of  executors  of  their  own  wrong,  or  administrators  who  have 
wasted  and  converted  the  assets  of  the  deceased  to  their  own  use, 
shall  be  chargeable  in  the  same  manner  as  their  testator  or  intestate 
would  have  been  if  living."  A  doubt  having  arisen  upon  the  pre- 
ceding clause,  whether  it  extended  to  the  executors  and  administra- 
tors of  any  executor  or  administrator  of  right,  who,  from  want  of 
privity,  were  not  before  answerable  for  the  debts  due  from  the  first 
testator  or  intestate,  although  such  executor  or  administrator  of 
right  had  been  guilty  of  a  devastavit  or  conversion,  it  was  enacted 
by  Stat  4  &  5  W.  and  M.  c.  24.  s  12,  "  that  the  executor  and  ad- 
ministrator of  such  executor  or  administrator  of  right,  who  should 
waste  or  convert  to  his  own  use  the  estate  of  his  testator  or  intestate, 
should  be  chargeable  in  the  same  manner  as  his  testator  or  intestate 
would  have  been," 


798  EXECUTOR. 

non-payment  of  the  money  awarded,  he  cannot  defend  him- 
self against  it,  by  suggesting  a  deficiency  of  assets ;  for  a 
submission  to  arbitration  by  a  personal  representative  is  con- 
sidered as  a  reference,  not  only  of  the  cause  of  action,  but 
also  of  the  question,  whether  qr  not  he  has  assets.  And 
when  the  arbitrator  awards  that  the  personal  representative 
do  pay  the  amount  of  the  plaintiff's  demand,  it  is  equivalent 
to  determining  as  between  those  parties,  that  the  personal 
representative  had  assets  to  pay  the  debt.  But  mere  sub- 
mission to  arbitration  is  not  of  itself  an  admission  of  assets  8^; 
for  in  a  case  where  the  arbitrator  only  ascertained  the  amount 
of  the  demand,  without  ordering  the  administrator  to  pay 
it,  it  was  holden,  that  the  administrator  might  plead  plene 
adnUrdstravii. 

By  Stat.  3  &  4  W.  4.  c.  104.  [29  Aug.  1833]  entitled  an  Act 
to  render  Freehold  and  Copyhold  Estates  Assets  for  the  Pay- 
ment of  simple  Contract  Debts,  after  reciting  that  it  is  expedient 
that  the  payment  of  all  debts  should  be  secured  more  effec- 
tually than  is  done  by  the  laws  now  in  force ;  it  is  enacted 
''  that  from  and  after  the  passing  this  act,  when  any  person 
phall  die,  seised  of  or  entitied  to  any  estate  or  interest  in  lands, 
tenements,  or  hereditaments,  corporeal  or  incorporeal,  or  other 
real  estate,  whether  freehold,  customaryhold,  or  copyhold^ 
which  he  shall  not,  by  his  last  will,  have  charged  with,  or  de- 
vised subject  to  the  payment  of  his  debts,  the  same  shall  be 
assets  to  be  administered  in  courts  of  equity  for  the  payment 
of  the  just  debts  of  such  persons,  as  well  debts  due  on  simple 
contract  as  on  specialty ;  and  that  the  heirs  at  law,  custo- 
mary heirs,  devisees  of  such  debtor,  shall  be  liable  to  all  the 
same  suits  in  equity  as  the  suit  of  any  of  the  creditors  of 
such  debtor,  whether  creditors  by  simple  contract,  or  by  spe- 
cialty, as  the  heirs  or  devisees  of  any  persons  who  died  seised 
of  fireehold  estates,  were  before  the  passing  of  this  act  liable 
to  in  respect  of  such  freehold  estates,  at  the  suit  of  creditors 
by  specialty  in  which  the  heirs  were  boimd :  provided,  that 
in  the  administration  of  assets  by  courts  of  equity  imder  this 
act,  all  creditors  by  specialty,  in  which  the  heirs  are  bound, 
shall  be  paid  the  full  amount  of  the  debts  due  to  them  before 
any  of  the  creditors  by  simple  contract  or  by  specialty,  in 
wmch  the  heirs  are  not  bound,  shall  be  paid  any  part  of  their 
demands.'^ 

g  Peanon  ▼.  H«nry,  6  T.  R.  6. 
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VII.  Of  Actions  by  ExeciUors  and  Administrators, 

1.  What  Actions  may  be  brought  by  Executors  and  Admi-- 
nistraiors, — By  the    common    law,   executors   might  have 
maintained  actions  to  recover  ckbts  due  to  their  testator,  but 
they  could  not  maintain  actions  for  a  wrong  done  to  their 
testator  in  his  life-time ;  e.  g.  a  trespass  in  taking  his  goods^ 
&c.     But  by  Stat.  4  Edw.  3.  c.  7*  reciting,  that  in  times  past 
executors  had  not  had  actions  for  a  trespass  clone  to  their  tes- 
tators, as  of  the  goods  of  the  said  testators  carried  away  in 
their  life,  it  is  enacted,  '^  that  the  executors  in  such  cases 
shall  have  an  action  against  the  trespassers,  in  Uke  man- 
ner as  they,   whose  executors   they  are,    should   have    if 
they  were  living/'    This  statute  has  been  expounded  largely, 
with  respect  to  the  persons  and  the  actions.     With  respect 
to  the  persons^,  it  has  been  holden,  tliat  an  administrator  is 
within  the  equity  of  this  statute,  and  shall  have  trespass  for 
goods  carried  away  in  the  life-time  of  the  intestate.     With 
respect  to  the  actions,  it  has  been  resolved^,  that  where,  upon 
a  church  becoming  void,  the  bishop  collated  wrongfully  and 
the  patron  died,  the  executor  of  the  patron  might  by  the 
equity  of  this  statute  maintain  a  qaare  impedit  (30).     So  an 
executor  may  have  an  action  of  trover  for  the  conversion  of 
the  testator's  goods  in  his  life-time^ ;  or  an  action  of  debt  on 
Stat.  2  and  3  Edw.  6.  c.  13.  for  not  setting  out  tithes  due  to 
the  testator^ ;  or  an  action  on  the  case  against  the  sheriff  for 
a  fieJse  return  made  in  the  life  of  the  testator  to  a  ^.  fa.  viz. 
that  he  had  levied  only  so  much,  part  whereof  he  had  sold^ 
and  part  remained  in  his  hands  for  want  of  purchasers"^ ;  or 
an  action  of  debt  on  a  judgment  against  an  executor,  suggest- 
ing a  devastavit  in  the  lii^time  of  plaintiff's  testator'^.    In 
like  manner,  it  has  been  holden,  that  an  administrator  may 
maintain  an  action  against  the  bailiff  of  a  liberty  for'  execut- 
ing a  fi.  fa,  and  removing  the  goods  off  the  premises,  before 
the  landlord  (the  intestate)  was  paid  a  years  rent,  pursuant 
to  stat.  8  Ann.  c.  17^*    Formerly  there  was  not  any  remedy 

h  Smith  T.  Colgay,  Cro.  Eliz.  384.  1  Moveton's  case,  1  Ventr.  30. 

i  4  Leon.  16.  Cue  53.  cited  in  Le  Ma-  m  Williams  v.  Grey,  Lord  Raym.  40. 

son  ▼.  Dizon,  Sir  W.  Jones,  174,  6.  n  Berwick  v.  Andrews,  Ld.  Raym.  973. 

k  Rutland  y.  Rutland,  Cro.  Eliz.  377.  o  Palgnrare  t.  Windham,  Str.  212. 


(30)  Ejedio  firmer  will  lie  at  the  suit  of  an  executor  for  the  ouster 
of  hie  testator.     7  H.  4.  6.  b.  Bro.  Abr.  Exor.  45.  S.  C. 
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provided  by  law,  for  injuries  to  the  real  estate  of  any  person 
deceased,  committed  in  his  life-time ;  but  now  by  stat.  3  &  4 
W.  4.  c.  42.  8.  2.  ^^  an  action  of  trespass,  or  trespass  on  the 
case,  as  the  case  may  be,  may  be  maintained  by  the  executors 
or  administrators  of  any  person  deceased  for  any  injury  to  the 
real  estate  of  such  person  committed  in  his  life-time,  for  which 
an  action  might  have  been  maintained  by  such  person,  so  as 
such  injury  shall  have  been  committed  within  six  calendar 
months  before  the  death  of  such  deceased  person ;  and  pro- 
vided such  action  shall  be  brought  within  one  year  after  the 
death  of  such  person ;  and  the  damages  when  recovered,  shall 
be  part  of  the  personal  estate  of  such  person/'  And  by  stat. 
1  Vict.  c.  26.  s.  6,  (new  act  for  amending  of  laws  with  respect  to 
wills,)  if  no  disposition  by  will  shall  be  made  of  any  estate^ 
pur  autre  vie  of  a  fireehold  nature,  the  same  shall  be  chargeable 
in  the  bands  of  the  heir ;  if  it  shall  come  to  him  by  reason  of  spe- 
cial occupancy,  as  assets  by  descent,  as  in  the  case  of  freehold 
land  in  fee  simple;  and  in  case  there  shall  be  no  special  occupant 
of  any  estate  pur  autre  vie,  whether  freehold  or  customary  iree- 
hold^  tenant  right,  customary,  or  copyhold,  or  of  any  other 
tenure,  and  whether  a  corporeal  or  incorporeal  hereditament, 
it  shall  go  to  the  executor  or  administrator  of  the  party  that 
had  the  estate  thereof  by  virtue  of  the  grant ;  and  if  the  same 
shall  come  to  the  executor  or  administrator,  either  by  reason 
of  a  special  occupancy  or  by  virtue  of  this  act,  it  shall  be 
assets  in  his  hands,  and  shall  go  and  be  applied  and  distri- 
buted, as  the  personal  estate.^' 

One  of  two  executors  having  alone  proved  the  will,  had 
received  a  debt  due  to  the  testator,  which  by  his  will  was 
appropriated  to  the  payment  of  specific  legacies  to  his  grand- 
children with  interest  thereon,  and  afterwards  permitted  the 
money  to  be  lent  out  to  a  third  person,  by  whom  it  was  paid 
to  A.  A.  on  b^ing  applied  to  by  the  executor,  acknowledged 
that  he  had  received  tiie  money,  and  that  it  belonged  to  the 
testator's  grand-children,  but  refused  to  pay  it  over  to  the 
executor.  It  was  holdenP,  that  both  executors  might  join  in 
an  action  brought  to  recover  the  money  against  A.  It  was 
holden  also,  that  it  does  not  amoimt  to  a  devastavit,  if  an 
executor  lends  out,  on  private  security,  money  belonging  to 
the  testator,  but  not  wanted  for  the  immediate  uses  of  the 
wiU,  provided  he  exercises  a  &ir  and  reasonable  discretion 
on  the  subject. 

p  Webster  v.  Spencer,  3  B.  &  A.  360. 
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By  Btat.  11.  Geo.  2.  c.  19  (31).  s.  15.  ^^Executor  or  admi- 
nistrator of  tenant  for  life^  on  whose  death  any  lease  of  lands 
&c.  determined,  shall,  in  an  action  on  the  case^  recover  from 
the  under  tenant  a  proportion  of  the  rent  reserved^  according 
to  the  time  such  tenant  for  life  lived  of  the  last  year,  or 
quarter  of  a  year,  or  other  time  in  which  the  said  rent  was 
growing  due.'^  By  the  common  law^  an  executor  or  admi- 
nistrator could  not  have  an  action  of  account ;  because  it  was 
founded  on  a  matter  in  the  privity  of  the  testator;  but  now^ 
by  Stat.  13  Edw.  1.  c.  23.  ^^  An  executor  shall  have  an  action 
of  account  upon  an  accoimt  with  his  testator.^'  By  25  Edw.  3. 
stat.  5.  c.  5.  ^^  Executors  of  executors  shall  have  actions  of 
debts,  accounts,  and  of  goods  carried  away  of  the  first  tes- 
tators, in  the  same  manner  as  the  first  testetor  should  have 
had.'^  Administrators  derive  their  authority  to  bring  actions 
from  the  stat.  31  Edw.  3.  stat.  1.  c.  11.  which  provides,  that 
'^  where  a  man  dies  intestate,  the  ordinary  shall  depute  the 
next  and  most  loyal  friends  (32)  to  administer  his  goods,  which 
deputies  may  bring  actions  to  demand  and  recover,  as  ex^ 
ecutorSi  the  debts  due  to  the  intestate.^'  An  administrator 
cannot  have  an  action  for  a  breach  of  promise  of  marriage  to 
the  intestate,  where  no  special  damage  is  alleged^ 

John  Franklin,  after  devising  his  real  estate  bequeathed  all 
the  monies  which  he  might  have  at  the  time  of  his  decease, 
in  the  three  per  cent,  consolidated  bank  annuities  imto  C.  B.^ 
and  then  devised  and  bequeathed  the  residue  of  his  real  and 
personal  estate^  subject  to  the  payment  of  debts  and  legacies^ 
to  Thomas  Fnmklin,  and  appointed  him  sole  executor.  The 
executor  finding  a  large  sum  in  tiie  three  per  cent,  consoli- 
dated bank  annuities  standing  in  the  name  of  the  testator,  de- 
manded permission  of  the  Bank  to  transfer  the  whole  of  the 
said  annuities  to  such  persons  as  be  should  think  fit,  to  ensr- 
ble  him  to  pay  debts  and  legacies ;  the  Bank  refused,  on  the 
ground  that  the  stock  was  specifically  bequeathed ;  where- 
upon the  executor  filed  a  bill  in  the  Court  of  Chancery'  to 
compel  the  Bank  to  allow  the  executor  to  sell  and  transfer 

q  2  Inst.  404.  r  Chamberlain  ▼.  Williamson,  2  M.  & 

S.  408. 


(31)  Seei4  &  5  W.  4.  c.  22.  amending  this  act,  ante,  p.  611,  12. 

(32)  A  subsequent  statute,  21  H.  8.  c.  5.  s.  3.,  in  case  of  intes- 
tacy or  executorB  refusing  to  prove,  directs  the  ordinary  to  grant  ad- 
miniBtration  to  the  widow  or  next  of  kin ;  and  where  two  or  more 
stand  in  equal  degree,  to  accept  which  he  pleases. 
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ibe  stock.  No  evidence  was  given  in  the  snit  of  any  debts 
being  due  from  the  estate  at  the  time  of  the  demand ;  upon  a 
case  sent  by  the  Chancellor  to  B.  R.  the  question  was^  whe- 
ther the  executor  had  any  right  of  action  against  the  Bank 
for  not  permitting  the  transfer  ?  and  that  court  was  of  opi- 
nion" the  executor  had  such  right. 

2.  Executors  and  Administrators  must  join  in  bringing 
Actions. — It  is  a  general  rule,  that,  if  there  are  two  or  more 
executors,  and  one  proves  the  will,  they  must  all  join  in 
bringing  actions ;  and  if  they  do  not,  the  defendant  may  plead 
in  abatement,  that  there  are  other  executors  living  not 
named^  In  this  plea  it  is  not  necessary  to  aver,  that  the 
executors  not  named  have  administered^ ;  because  they  may 
administer  at  their  pleasure.  So  where  there  are  two  or 
more  administrators,  it  is  necessary  that  they  should  join  in 
.bringing  actions'.  And  this  rule,  viz.  that  all  the  executors 
shall  join,  holds  even  where  some  of  them  refuse  before  the 
ordinary^;  because  the  refusing  executors  may  come  in  at 
any  time',  and  administer,  notwithstanding  their  refusal, 
eitner  during  the  lives  of  their  co-executors,  who  have  proved, 
or  after  their  death'.  The  like  law  is,  where  some  of  the 
executors  are  in&nts ;  they  must  all  join,  and  they  may  all 
appear  by  attorney :  for  tiiose  of  full  age  may  appoint  an 
attorney  for  those  within  age^.  So  where  there  are  two 
executors,  one  of  full  age,  and  the  other  within  age;  and 
the  executor  of  full  age  is  appointed  administrator,  durante 
minori  cetate  of  the  other  executor.  A.  made  B.  and  C,  who 
was  an  infant  under  seventeen,  executors ;  B.  only  proved 
the  will  and  brought  debt  as  executor  against  defendant 
(omitting  C).  Plea  in  abatement,  that  C.  was  made  an  exe- 
cutor with  B.,  and  is  yet  in  full  life,  not  named%  &c.  Re- 
plication, that  C.  was  of  the  age  of  one  year,  that  B.  proved 
the  will,  and  had  administration  committed  durante  minon 
(Bt(Uey  and  that  C.  is  still  under  seven  years  of  age.  On  de- 
murrer, judgment  for  the  defendant ;  for,  although  by  the  ad- 
ministration committed  durarUe  minori  ietatCy  n,  hath  the 
full  power,  yet  C.  the  infant,  being  executor,  ought  to  be 
named.    Action  on  the  case  for  an  injury  alleged  to  be  done 

B  Franklin  y.  Bank  of  England,  9  B.  a  21  Edw.  4.  23.  b.  24.  a.  recognised 

and  C.  156.  by  Holt,  C.  J.  in  Wankford  t.  Wank- 

t  Reg.  140.  b.  Bro.  Abr.  Ezon.pL69.  ford,  Salk.  307.  and  by  Tenterden, 

FiU.  Abr.  Exors.  pi.  48.  C.  J.  in  Walten  t.  Pfeil,  M.  and 

u  41  E.  3.  22.  a.  Malk.  363. 

X  Reg.  140.  b.  b  Foxvist  v.  Tremaine,  2  Saund.  212. 

y  Hensloe'B  case,  9  Rep.  36.  b.    See  c  Smith  v.  Smith.  Yelv.  130. 1  BrownL 

also  3  Atk.  239.  101.  S.  C. 

z  Bro.  Exors.  117.  Fitz.  Abr.  Exors.  26. 
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to  the  reversionary  interest  of  the  plaintiffs  in  some  houses 
by  the  negligent  manner  in  which  the  defendant  pulled  down 
a  house  of  his  own  adjoining  them.  The  plaintiffs  were  en- 
titled to  the  property^  which  was  leasehold^  as  executors  of  one 
J.  S.  To  prove  their  title,  they  produced  the  probate  of  the 
will  of  J.  S.,  which  was  granted  to  one  of  them,  liberty  being 
reserved  to  make  the  like  grant  to  the  two  other  executors 
named  in  the  wilL  This  was  holden^  sufficient  per  Lord 
Tenterden,  C.  J, 

3.  Of  joining  several  Causes  in  one  Action  by  Executors. 
In  order  to  join  several  causes  in  one  action,  the  action 
must  be  brought  as  to  all  such  causes  in  the  same  right  (33). 
Hence,  a  plaintiff  cannot  join,  in  the  same  action,  a  demand, 
38  executor  or  administrator,  with  another  demand,  which 
accrued  in  his  own  right.  The  reason  is,  because  the  funds, 
to  which  the  money  and  costs,  when  recovered,  are  to  be 
applied,  or  out  of  which  the  costs  are  to  be  paid,  are  differ- 
ent; and  the  damages  and  costs  being  entire,  the  plaintiff 
cannot  distinguish  how  much  he  is  to  have  in  his  representa- 
tive character,  and  how  much  he  is  to  hold  as  his  own. 
Hence,  it  was  holden  in  Rogers  v.  Cooky  Salk.  10.  that  a  count 
on  an  indebitatus  assumpsit  to  A.  as  administrator,  could  not  be 
joined  with  a  coimt  on  an  insimul  cornput asset  in  his  own  name. 

If  executors  take  a  note  or  bond  from  a  debtor  to  the  es- 
tate of  their  testator,  the  executors  must  declare  on  such  note 
or  bond  in  their  own  names,  and  not  in  their  character  as 
executors ;  and  they  cannot  join  a  count  on  such  a  note  or 
bond,  with  counts  on  causes  of  action  accruing  to  them  in 
right  of  testator.  In  Betts  v.  Mitchell^  10  Mod.  315, 
the  plaintiff  declared,  upon  several  promises  made  to  his 
testator,  and  also  on  a  promissory  note  to  himself  as  exe- 
cutor ;  and  it  was  insisted,  that  the  last  count  could  not  be 
joined  with  the  former  counts,  the  words,  ^^as  executor,^^ 
being  only  a  description  of  the  plaintiff's  person,  whereas  the 
note  was  made  to  him  and  transferable  by  his  indorsement, 
and  would  go  to  his  administrator,  and  not  to  the  adminis- 
trator de  bonis  non ;  and  this  reasoning  was  adopted  by  the 
court,  who  gave  judgment  for  the  defendant,  on  demurrer  to 
the  declaration.    So  where  the  plaintiffs®,  as  executors,  de- 

d  WBlteri  and  others  t.  Pfeil,  M.  and    e  Hosier  and  another  t.  Ld«  Arundel, 
Malk,  362.  3  Bos.  and  Pul.  7. 


(33)  By  new  rule  H.  T.  4  W.  4.  several  counts  shall  not  be 
allowed,  unless  a  distinct  subject  matter  of  complaint  is  intended  to 
be  establiahed  in  respect  of  each. 
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clared  in  the  debet  and  detinet,  on  a  bond  given  to  their  tes- 
tator^  and  also  on  a  bond  given  to  themselves  as  executors^  it 
was  resolved^  on  special  demurrer  to  the  declaration^  that  the 
two  causes  of  action  could  not  be  joined. 


YIII.  Of  Actions  against  Executors  and  Administrators. 

1.  What  Actions  may  be  maintained  against  Executors. — 
Formerly  an  action  wherein  the  testator  might  have  waged  his 
law  could  not  be  maintained  against  his  executors  or  adminis- 
trators^. Hence,  debt  on  a  simple  contract,  as  on  a  promissory 
note^,  would  not  lie  against  an  executor  or  administrator. 

But  now  wager  of  law  is  abolished^;  and  debt^  on  simple 
contract  is  maintainable  in  any  court  of  common  law  against 
any  executor  or  administrator.  Assumpsit  might  always  bave 
been  brought®.  But  assumpsit  will  not  lie  against  an  execu- 
tor^ for  a  legacy  payable  out  of  the  general  funds  of  the  testa- 
tor, although  assets  be  averred  in  the  declaration;  for  the  law 
will  not,  from  the  mere  circumstance  of  an  executor's  being 
possessed  of  assets  imply  a  promise  by  him  to  pay  such  le- 
gacy. But  an  action  may  be  maintained  by  the  legatee?  of  a 
specific  chattel,  against  an  executor,  after  his  assent  to  the 
bequest.  See  Hart  v.  Minors,  2  Cr.  &  M.  700,  where  imder 
the  pecidiar  circumstances  the  action  on  account  stated  was 
holden  to  be  maintainable  against  an  executor^  on  the  ground 
that  he  had  debited  himself. 

The  right  to  a  distributive  share  of  an  intestate's  property 
arises  altogether  out  of  the  stat  22  and  23  Car.  2.  c.  10.,  and 
that  gives  it  sub  modo,  the  administrator  is  not  to  make 
distribution,  until  a  year  has  elapsed  from  the  intestate's 
death,  and  every  person  to  whom  distribution  is  allowed, 
must  give  bond  conditioned  to  refund,  if  necessary,  for  the 
payment  of  creditors.  The  suit  for  the  share,  therefore, 
must  be  in  that  court  where  the  bond  can  be  called  for,  and 
against  the  personal  representative  of  the  intestate.     Hence, 

a  Bro.  Exors.  80.  vood  y.  Rede,  Plowd.  181.     Carter 

b  Barry  y.  Robinson,  1  Bos.  and  Pul.  y.  Posset,  Palm.  329.  Pincbon's  case 

N.  R.  293.  9  Kep.  866.  Cro.  Jac.  662.    Cotting- 

c  Stat,  3.  and  4  W.  4.  c.  42.  s.  13.  ton  y.  Hulett,  Cro.  Eliz.  69. 

d  8.  14.  f  Deeks  y.  Stnitt,  6  T.  R.  690. 

e  Palmer  y.  Lawson,  1  Ley.  201.  Nor-  g  Doe  y.  Guy,  3  East,  120. 
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Bn  action  at  law^  cannot  be  maintained^  for  a  distributiye 
share  of  an  intestate's  property  against  the  administrator, 
nor  against  his  executor,  although  such  executor  may  have 
expressly  promised  to  pay.  The  neglect  or  refusal  of  the  ad- 
ministrator to  distribute  the  surplus  or  residue  of  the  effects 
of  the  intestate  among  the  next  of  kin,  according  to  the  sta- 
tute of  distribution  without  the  previous  decree  or  sentence  of 
the  court,  is  not^  a  breach  of  die  condition  of  the  adminis- 
tration bond. 

An  acting  executor  having  once  received^,  and  fully  had 
under  his  control,  assets  of  the  testator  applicable  to  the  pay- 
ment of  a  debt,  is  responsible  for  the  application  thereof  to 
that  purpose;  and  such  application  having'  been  disappointed 
by  the  misconduct  of  his  co-executor,  whom  he  employed  to 
make  the  payment  in  question,  he  is  liable  for  the  conse- 
quences of  such  misconduct,  as  much  as  if  the  misapplica- 
tion had  been  made  by  any  other  agent  of  a  less  accredited 
and  inferior  description  (34).  Where  a  sheriff  levies  money 
under  a  fi.  fa*  and  dies,  an  action  may  be  maintained  against 
his  executors  for  the  money  so  received^. 

Formerly,  no  remedy  was  provided  by  law  for  certain 
wrongs  done  by  a  person  deceased  in  his  lifetime  to  another, 
in  respect  of  his  property,  real  or  personal™  (35);  but  now, 
by  stat.  3  and  4  W.  4.  c.  42.  s.  2.  "an  action  of  trespass,  or 
trespass  on  the  case,  as  the  case  may  be,  may  be  maintained 
against  the  executors  or  administrators  of  any  person  deceased, 
for  any  wrong  committed  by  him  in  his  lifetime  to  another,  in 
respect  of  his  property,  real  or  personal,  so  as  such  injury 
shidl  have  been  committed  within  six  calendar  months  before 
such  person's  death,  and  so  as  such  action  shall  be  brought 

h  Jones  ▼.  Tftoner,  7  B.  and  C.  643.       k  Crosse  v.  Smith  and  another,  7  East, 
i  The  Archbishop  of   Canterbury  ▼.        246. 

Tappen,  8  B.  and  C.  151.  1   Perkinson  ▼.  Gilford,  Cro.  Car.  539. 

mHambly  v.  Trott,  Cowp.  371. 


(34)  By  the  old  law,  there  was  a  distinction  between  executors 
and  trustees.  It  was  kdd  down  as  a  general  rule,  that  where  execu- 
tors joined  in  a  receipt,  both  having  the  whole  power  over  the  fund, 
both  were  chargeable ;  where  trustees  joined,  each  not  having  the 
whole  power,  and  the  joining  being  necessary,  only  the  person  re- 
ceiving the  money  was  chargeable ;  but  the  rule  as  to  executors  has 
been  in  some  degree  relaxed.  See  the  opinion  of  Eldon,  C.  in  Cham^ 
hen  V.  MmcMn,  7  Ves.  jun.  197,  8. 

(35)  See  Serjeant  Williams's  note  (I )  to  the  case  of  Wheatley  v. 
LoMe,  1  Saund.  216. 
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within  six  calendar  mondis  after  such  executors  or  adminis^ 
trators  shall  have  taken  upon  themselyes  the  administration 
of  the  estate  and  effects  of  such  person;  and  the  damages  to 
be  recovered  in  such  action  shall  be  payable  in  like  oi^er  of 
administration  as  the  simple  contract  debts  of  such  person/' 
The  foregoing  statute  is  confined  in  terms  to  injuries  in  re- 
spect of  property  J  real  or  personal;  the  law,  therefore,  in  re- 
spect of  injuries  to  the  person  remains  unaltered,  as  to  which 
Serjeant  WilUams's  note,  above  referred  to,  may  be  consulted 
with  advantage. 

By  Stat.  29  Car.  2.  c.  3.  s.  4.  ^^  No  action  shall  be  brought 
to  charge  any  executor  or  administrator  upon  any  special  pro- 
mise, to  answer  damages  out  of  his  own  estate,  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized.'^  At  the  common  law, 
an  executor  or  administrator  could  not  have  been  charged  on 
any  special  promise  to  answer  damages  out  of  his  own  estate^ 
unless  such  promise  had  been  made  on  a  sufficient  considera- 
tion. The  statute  has  not  made  any  alteration  in  this  respect. 
The  promise,  though  in  writing,  still  requires  a  sufficient  con- 
sideration to  support  it''.  And^  the  consideration  as  well  as 
the  promise  must  be  expressed  in  the  written  memorandum 
or  note. 

2.  What  Causes  of  Action  may  be  joined  against  Execu- 
tors.— Several  demands,  some  of  which  accrue  from  the 
defendant  in  his  own  right,  and  others  in'  right  of  another, 
ought  not  to  be  joined  in  the  same  action;  because  such 
demands  require  different  pleas  and  different  judgments. 
Hence,  if  a  declaration  against  an  executor  or  administrator 
contain  counts  which  charge  him  in  his  representative  cha^ 
racter,  and  counts  which  charge  him  in  his  own  right,  such 
declaration  will  be  bad,  for  misjoinder  of  cause  of  action, 
either  on  general  demurrer?,  or  in  arrest  of  judgment,  or  on 
writ  of  error.  The  four  first  counts  in  the  declaration  were 
on  promises  made  by  the  intestate  4:  the  fifth  stated,  that 
after  the  death  of  the  intestate,  the  defendant  as  administra- 
trix, was  indebted  to  the  plaintiff  for  money,  by  the  defen- 
dant, as  such  administratrix,  had  and  received  to  the  use  of 

n  lUnn  v.  Hugrhes,  7  T  R.  350.  n.         p  Brigden  v.  Parks,  2  Bos.  and  Pul. 

o  Wain  v.  Warlters,  5  East,  10.  recog-        424. 
nized  in  Saunders  ▼.  Wakefield,  4    q  Jennings  v.  Newman,  4T.  R.  347. 
B.  k  A.  595.    Clancy  v.    Piggott, 
2  Ad.  &  £11.  481.    Haves  v.  Arm- 
strong, 1  Bingh.  N.  C.761.^ 
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the  plaintiff.    On  special  demurrer^  assiming  for  cause  that 
the  two  causes  of  action^  the  one  from  the  intestate  and  the 
other  from  the  administratrix,  could  not  be  joined,  the  court 
were  clearly  of  opinion  that  they  could  not ;  because  the 
last  count  stated  a  cause  of  action  after  the  intestate's  death, 
which  would  exclude  one  of  the  pleas  that  might  be  pleaded 
to  the  othet  coimts,  and  would  warrant  a  different  judgment* 
So,  counts  on  promises  by  the  testator  catnnot  be  joined  with 
counts  for  money  had  and  received  by  the  defendant  as  exe- 
cutor%  or  for  money  lent  to  defendant  as  executor^,  or  on 
an  account  stated  of  money  due  from  defendant  as  executor^ 
because  the  former  charge  the  defendant  in  right  of  the  testa- 
tor, whereas  the  latter  charge  him  in  his  own  right.    But 
where  an  action  was  brought  agamst  an  administratrix^,  and 
the  three  first  counts  of  the  declaration  were  on  promises  by 
the  intestate,  and  the  last  was  on  an  account  stated  between 
plaintiff  and  defendant,  as  administratrix,  of  money  xming 
from  the  intestate,  and  in  consideration  of  the  intestate  being 
found  indebted,  a  promise  by  defendant,  as  administratrix, 
to  pay,  the  court  were  of  opinion  that  there  was  not  any  mis- 
joinder of  action,  that  the  defendant  was  charged  as  adminis- 
tratrix in  all  the  counts,  and  that  this  was  the  common  mode 
of  declaring,  to  save  the  statute  of  limitations.    A  promise 
made  upon  good  consideration  by  a  testator,  that  his  executor 
shall  pay,  is  a  sufficient  consideration  for  an  action  in  as- 
sumpsit against  the  executor^.     And  in  such  action,  it  is 
neither  necessary'  to  aver  assets  (the  want  of  assets  being 
matter  of  defence) ;  nor  a  promise  by  the  executor.    Oh  a 
count  averring  an  accoimt  stated  by  the  defendant  of  monies 
due  from  him  as  executor,  the  judgment  shall  be  de  bonis 
testatoris.     It  may,  therefore,  be  joinedcf  with  counts  on  pro^ 
mises  of  the  testator.    To  a  count  in  covenant,  charring  the 
defendants,  as  executors,  for  breaches  of  covenant  by  their 
testator  as  lessee^,  who  had  covenanted  for  himself,  his  exe- 
cutors, and  assigns,  may  be  joined  another  count,  charging 
them,  tiiat  after  tiie  testator's  death,  and  their  proving  the 
will,  and  during  the  term,  the  demised  premises  came  by 
assignment  to  one  D.  A.,  against  whom  breaches  were  alleged; 
and  concluding,  that  so  neither  the  testator,  nor  the  defen- 
dants after  his  death,  nor  D.  A.  since  the  assignment  to  him, 
had  k^t  the  said  covenant,  but  had  broken  the  same. 

a  Brigden  v.  Parks,  S  Bos.  and  Pul.  e  Powell  ▼.  Graham,  7  Taunt.  580. 

424.  and  Rose  v.  Bowler,  1  H.  Bl.  f  S.  C.  per  3  Js. ,  Burrough,  J.  dis- 

lOtf.  sentiente. 

b  1  H.  Bl.  108.  g  S.  C. 

€  Ibid.  h  Wilson  v.  Wigg,  10  East,  313. 
d  Sccar  t.  Atkinson,  1  H.  Bl.  102. 

▼OL.  n.  I 


L^ 


808  EXECUTOR. 

3.  What  Executors  are  to  be  made  Defendants. — It  has 
been  observed,  that  in  actions  brought  by  executors,  it  is 
necessary  that,  where  there  are  two  or  more,  they  should  all 
join,  whether  they  administer  or  not,  if  one  of  them  has 
proved  the  will.  But  this  is  not  necessary  when  actions  are 
Drought  against  them*;  for  the  mere  circumstance  of  a  per- 
son being  named  executor  does  not  compel  the  plaintiff  to 
make  him  a  defendant,  unless  he  has  administered.  Hence^ 
where  executors,  defendants,  plead  in  abatement,  that  there 
are  other  executors  not  named,  they  must  add"^,  that  the 
executors  not  named  have  administered  ;  for  the  plaintiff  is 
bound  to  take  notice  of  such  executors  only  as  have  admi- 
nistered. Although  executors  cannot  sever  in  declaring,  yet 
they  may  in  pleading.  Hence,  although  infant  executors 
may  sue  by  attorney  with  executors  of  fiill  age^,  because 
those  of  full  age  may  appoint  an  attorney  for  those  within 
age,  yet  they  must  defend  by  guardian.  If  any  of  the  exe- 
cutors die"*,  actions  must  be  brought,  not  against  the  sur- 
viving executors  and  executors  of  deceased  executors,  but 
against  surviving  executors  only.  If  there  are  two  or  more 
administrators,  they  must  all  be  made  defendants**.  An 
executor  de  son  tort  must  be  declared  against  as  a  rightful 
executor**. 


IX.  Of  the  Pleadings,  and  herein  of  the  Right  of  Retainer — 

Evidence — Judgment — Costs, 

An  executor  may  plead  the  same  plea  in  barP,  that  his 
testator  might  have  pleaded ;  as,  in  an  action  of  assumpsit 
he  may  plead,  that  his  testator  did  not  undertake  or  promise ; 
or  in  covenant,  or  debt  on  bond,  that  it  is  not  the  deed  of 
the  testator.  So  an  executor  may  plead  in  bar,  that  he  has 
fiilly  administered  all  the  goods  and  chattels  which  were  of 
the  deceased  at  the  time  of  his  death.  This  plea  is  termed 
a  plea  of  plene  administravit.  In  like  manner  an  executor 
may  plead  an  outstanding  debt,  as  a  judgment,  in  which 
plea  it  is  not  necessary  for  the  executor  to  aver  that  the 

i   Bro.  Exors.  pi.  60.  m  4  Leon.  193.     Bro.Exors.  99.  Fitt. 

k  Swallow  V.  EmbenoDy  1  Lev.  161.  Ab.  Exor.  22. 

1    Frescobaldi  v.   Kinaston,  Str.  783.    n  Reg.  140.  a.  b. 

Fitz.  Ab.  Exor.  22  o  Alexander  v.  Lane,  Yelv.  137. 

p  Com.  Dig*.  Pleader.  (2  D.  S.) 
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judgment  was  had  for  a  true  and  just  debt^ ;  for  this  shall  be 
presumed.  So  where  an  executor  pleaded>^  that  his  testator 
entered  into  a  bond  conditioned  for  the  payment  of  a  sum  of 
money  at  a  day  past,  beyond  which  he  had  not  assets ;  it  was 
holden  sufficient,  although  it  was  not  averred  that  the  bond 
was  entered  into  for  a  true  and  just  debt ;  for  it  shall  be  in- 
tended that  it  was.  And  the  same  intendment  shall  be  made, 
where  an  executor  or  administrator  pleads  a  bond  debt  due 
to  himself  and  retainer^.  The  ancieut  way  of  pleading  an 
outstanding  bond  was  to  set  forth  the  bond  only ;  but  the 
modem  way  is  to  set  forth  the  condition  also.  When  the 
day  of  payment^,  mentioned  in  the  condition  of  the  bond,  is 
past  in  the  life-time  of  the  testator,  the  penalty  is  the  l^al 
debt ;  and  although  an  executor,  in  pleading  it  as  an  out- 
standing debt,  sets  forth  the  condition  of  the  bond,  yet  that 
will  not  deprive  him  of  the  advantage  of  covering  the  assets 
to  the  amount  of  the  penalty.  But  when  the  day  of  payment 
is  not  arrived  at  the  death  of  the  testator,  if  the  executor  sets 
forth  the  condition,  the  assets  can  be  covered  only  to  the 
amount  of  the  sum  mentioned  in  the  condition ;  for  the  force 
of  the  bond  is  suspended  until  the  condition  is  broken.  To 
an  action  of  debt  on  bond  for  £300^  against  defendant,  as 
executor,  he  pleaded  that  the  testator  was  bound  in  a  statute 
for  the  same  sum,  and  that  he  had  assets  to  the  amount  of  £80 
only,  to  satisfy  that  statute,  which  remained  yet  in  force  and 
not  paid.  On  demurrer,  it  was  objected,  that  it  was  not 
averred  in  the  plea,  that  the  statute  was  made  for  ckbty  and 
that  the  debt  was  not  satisfied :  for  if  it  were  for  the  perform- 
ance of  covenants,  it  was  not  reasonable  that  it  should  be  a 
bar  to  debt  on  a  bond  already  due,  when,  perhaps,  the  cove- 
nants would  never  be  broken  (36),  in  which  case  there  would 
not  be  any  cause  of  suit  or  extent  thereon.  But  the  court 
resolved,  that  the  plea  was  good ;  for  it  was  averred  that  the 
statute  was  in  force,  and 'the  money  not  paid,  it  was  good 
enougli  primd  facie ;  and  it  should  be  intended  to  be  made 
for  a  just  debt,  until  the  contrary  was  shown.    An  executor^ 

q  1  Lev.  200.  1028.     Hardw.  C.  J.  delivering  the 

r  Lake  v.  Raw,  Carth.  8.  opinion  of  the  court. 

8  Picard  v.  Brown,  6  T.  R.  550.  u  Phillips  v.  Echard,  Cro.  Jac.  8. 

t  Bank  of  England   ▼.   Morioe,  Str.  x  Palmer  v.  Lawson,  1  Lev.  200. 


■  I  *n 


(36)  It  was  agreed  by  Fenner,  Gawdy,  and  Yelverton,  Justices, 
that  a  sCatate  for  performance  of  covenants  was  not  a  bar  in  debt  oa 
bond,  if  none  of  the  corenante  were  brokeh. 
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may  plead  an  outstanding  judgment  recovered  in  an  action  of 
(tebt  on  a  simple  contract  against  the  executor^  although  the 
executor  might  have  reversed  such  judgment,  since  debt  can- 
not be  maintained  against  an  executor  on  a  simple  contract. 
If  an  action  be  brought  against  several  administrators^^  they 
may  plead  an  outstanding  judgment  recovered  against  one  of 
the  defendants ;  for  a  recovery  against  one  administrator  shall 
bind  him  and  his  companions.  After  the  commencement  of 
an  action,  an  executor  cannot  pay  another  creditor  before  such 
other  creditor  has  recovered  judgment,  but  the  executor  may 
confess  a  judgment  for  the  damages  laid  in  the  declaration'^ 
without  ascertaining  those  damages  by  writ  of  inquiry,  pro* 
vided  they  do  not  exceed  the  real  debt.  If  they  do^  the  plain^ 
tiff  may  reply  that  such  judgment  was  not  for  a  true  and  just 
debt.  An  executor  may  confess  a  judgment  to  a  creditor  m 
equal  degree  with  the  plaintiff,  pending  .the  action,  and  plead 
it  in  bar^  But  if  a  plea  of  judgment,  recovered  on  a  simple 
contract,  be  pleaded  by  an  executor  to  a  debt  on  bond^  it 
must  be  averred,  that  such  recovery  was  had  before  notice  of 
the  bond  debt^* 

An  executor  may  plead,  puis  darrein  continuance^,  unre- 
versed judgments  on  simple  contract  debts  of  the  testator^ 
recovered  against  the  executor  in  suits  commenced  since  he 
pleaded  the  general  issue  in  bar  in  the  principal  case;  and 
though  he  might  have  demurred  to  such  actions,  he  is  not 
•l)ound  so  to  do*.  Where  judgment  was  given  against  A.  in 
the  Common  Pleas,  who  afterwards  entered  into  a  statute  and 
died ;  and  his  administrator  brought  error  on  the  judgment, 
and,  pending  that  suit,  paid  the  statute,  and  afterwards  the 
judgment  was  affirmed ;  upon  a  sci.  fa,  to  have  execution 
thereon^  the  administrator  pleaded  payment  of  the  statute, 
beyond  which  he  had  not  assets.  It  was  adjudged  a  good 
plea,  because  at  the  time  of  the  execution  of  the  statute,  the 
administrator  could  not  plead  the  judgment  in  C.  P.,  because 
it  was  doubtful  whether  it  would  be  affirmed  or  not*.  To  a 
plea  of  an  outstanding  judgment,  the  plaintiff  may  reply,  that 
the  judgment  was  obtained  by  fraud  and  covin.  And  in  a 
case  where  an  executor^  defendant^  pleaded  two  outstanding 
judgments,  to  each  of  which  the  plaintiff  replied  fraud,  ana 
traversed  that  the  debts  recovered  were  due  for  just  debts^^: 

y  Further  v.  Further,  Cro,  Eli^.  (471.)  c  As  to  pleading^  a  plea  puis  darrein 

z  Waring'  v.  Danvera,  1  P.  Wms.  296.  continuance,  see  R.  G.  H.  T.  4  W. 

10  Mod.  496.  3  P.  Wms.  401.  4.  No.  2.  ante,  p.  138. 

a  Waring  v.  Danvers,  1  P.  Wms.  295.  d  Prince  ▼.  Nicholson,  6  Taunt  666. 

Morrice  v.  Bank  of  England,  Ca.  e  Rede  y.  Berelocke,  Yelv.  29. 

Temp.  Tafb.  225.  S.  P.  f  Trethewy  v.  Ackland,  2  Saund.  49. 
b  Sawyer  v.  Mercer,  1  T.  R.  690. 
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the  replication  was  holden  good  on  a  special  demurrer^  the 
court  observing,  that  the  plaintiff  misht  traverse  the  special 
matter^  or  rely  on  the  firaud  generaUy  at  his  election.  A 
judgment  confessed  by  an  executrix  to  a  creditor  of  the  tes* 
tator^  as  weU  for  his  own  debt  as  in  trust  for  the  debt  of  many 
of  the  creditors,  cannot  be  pleaded  in  bar  to  an  action  brought 
against  her  by  another  creditor  of  the  testators^. 

Where  the  statute  of  limitations^  is  pleaded  to  an  action 
brought  by  an  executor  on  a  promise  made  to  his  testator, 
the  six  years  are  computed  firom  the  time  when  the  action 
first  accrued  to  the  testator,  and  not  from  the  time  of  proving 
the  will.  But  where  money  belonged  to  the  estate  of  an  in- 
testate is  received  by  A.^  after  the  death  of  the  intestate,  and 
more  than  six  years  afterwards  B.  takes  out  an  administra- 
tion, it  seems  that  the  time  of  limitation  must  be  computed 
firom  the  day  on  which  the  letters  of  administration  were 
granted ;  and,  consequently,  if  B.,  within  six  years  from  that 
day,  brings  an  action  for  money  had  and  received  against  A., 
the  statute  of  limitations  will  not  operate  as  a  bar.  In  an 
action  by  administrator  upon  a  bill  of  exchange,  payable  to 
the  intestate  but  accepted  afi;er  his  death,  the  statute  of  limi- 
tations begins  to  run  from  the  time  of  granting  the  letters  of 
administration,  and  not  from  the  time  the  bills  become  due, 
there  being  no  cause  of  action  until  there  is  a  party  capable  of 
suing.  Murray  v.  East  India  Companyy  5  B.  &  A.  204.  See 
also  Pratt  v.  Swaine,  8  B.  &  C.  287.  per  Bayley,  J.  "  Where 
letters  of  administration  have  been  granted,  the  administrator 
is  entitled  to  all  the  rights  which  the  intestate  had  at  the  time 
of  his  death  vested  in  him ;  but  no  right  of  action  accrues  to 
the  administrator,  until  he  has  sued  out  the  letters  of  admi- 
nistration/' But  by  Stat.  3  &  4  W.  4.  c.  27.  s.  6.  for  the 
purposes  of  this  act,  an  administrator  claiming  the  estate  or 
interest  of  the  deceased  person,  of  whose  chattels  he  shall  be 
appointed  administrator,  shall  be  deemed  to  claim  as  if  there 
had  been  no  interval  of  time  between  the  death  of  such  de- 
ceased, and  the  grant  of  the  letters  of  administration. 

As  to  the  proper  mode  in  which  an  executor  of  an  exe- 
cutor should  frame  his  plea,  the  following  case  deserves  atten- 
tion :  Plaintiff,  assignee  of  lessee  for  years,  sued  the  defend- 
ant as  executor  of  B.,  executor  of  A.,  the  lessor  in  covenant 
upon  the  original  indenture  of  lease,  for  a  breach  of  the  cove- 
nant for  quiet  enjoyment  of  A*^,  and  since  his  decease  by  de- 

g  Tolputt  y.  WelU,  1  M.  &8.  395.  Skinn.  655.  S.  C.    See  the  record^ 

h  Hickman  v.  Walker,  Willes,  27.  4  Mod.  372. 

i  Cuiry  v.  Stephenwn,  Carth.   335.    k  Wells  v.  Fydell,  10  East,  315. 
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fendant.  Defendant  pleaded^  that  he  had  fully  administered 
all  the  goods  of  A.,  the  first  testator.  On  demurrer,  it  was 
holden,  that  the  plea  was  bad,  inasmuch  as  it  only  gave  an 
answer  to  one  part  of  a  case  which  pointed  at  two  kinds  of 
misapplication  of  those  fiinds  which  were  liable  to  the  plain- 
tiff's demand.  Le  Blanc,  J.  observed,  that  the  defendant 
might  discharge  himself  in  two  ways :  either  by  showing  that 
the  first  executor  fully  administered  all  the  goods  and  chat- 
tels of  A.  which  came  to  his  hands,  and  that  the  defendant, 
since  the  death  of  the  first  executor  has  duly  administered 
all  that  he  has  received  of  A/s  assets ;  or  he  might  shew  that 
he  had  received  no  assets  of  the  first  executor.  But,  as  the 
plea  now  stands,  he  leaves  unanswered  every  thing  respecting 
the  assets  of  the  first  testator  which  came  to  the  hands  of  his 
executor,  and  merely  answers  as  to  his  own  application. 
Bayley,  J.  added,  that  the  plaintiff  was  entitled  to  recover  his 
debt  in  either  of  two  events ;  if  the  defendant  had  received 
assets  of  the  original  testator,  and  had  not  properly  applied 
them ;  or  if  the  defendant  had  received  assets  of  the  first  exe- 
cutor, and  the  first  executor  had  received  assets  of  his  testa- 
tor, and  had  not  duly  apphed  them.  The  defendant  has  only 
answered  as  to  one  of  those  events,  but  the  plaintiff  may  be 
entitled  to  satisfaction  out  of  both  funds ;  and,  therefore,  he 
is  entitled  to  have  the  issue  so  framed,  that  if  any  thing  be 
forthcoming  to  him  out  of  either  fund,  he  may  be  able  to 
avail  himself  of  it.  See  further  as  to  pleading  the  statute  of 
limitations,  and  statute  of  set-off,  by  and  against  executors, 
ante,  tit.  Assumpsit,  and  tit.  Debt. 

Of  the  Bight  of  Retainer, — ^A  lawful  executor  or  adminis- 
trator^, when  sued  by  a  creditor  of  the  deceased,  may  claim 
a  right  of  retaining  the  assets  in  satisfitction  of  debt  due  to 
himself,  provided  such  debt  is  equal  or  superior  in  degree  to 
that  claimed  by  the  creditor.  Where  an  action  is  brought 
against  a  defendant  as  executor  (which  is  the  case,  as  well 
where  the  defendant  is  charged  as  rightful  executor,  as 
when  he  is  charged  as  executor  de  son  tort,)  and  he  claims 
to  retain  as  executor  or  administrator,  he  ought  to  set 
forth  the  letters  testamentary"^,  or  the  letters  of  administra- 
tion'^^  in  order  that  it  may  appear  to  the  court,  that  he  is  such 
a  person  as  is  entitled  to  retain ;  for  an  executor  de  son  tort 
is  not  so  entitled^.  But  where  the  plaintiff  sues  the  defend- 
ant as  administrator^  and  he  claims  to  retain  as  administrator, 

1   1  Keb.  286.    2  Vent.  180.    Sty.  337.     n  Caverly  ▼.  Ellison,  T.  Jones,  23. 

Vaughan  v.  Browne,  pest  p.  813.        o  Coulter's  case,  5  Rep.  30.  Yelv.  138. 
m  Atkinson  v.  Rawson,  1  Mod.  208. 
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it  is  not  necessary  that  the  letters  of  administration  should  be 
set  forth,  because  the  plaintiff^  by  his  declaration^  admits  him 
to  be  lawful  administrator?.     An  executor  de  son  tort  cannot 
retain  for  his  own  debt,  although  of  a  superior  nature ;  nei- 
ther will  the  consent  of  the  rightful  administrator  to  the  re- 
tainer^ given  after  action  brought  by  creditor,  alter  the  case^i; 
nor  can  such  executor  avail  himself  of  a  delivery  over  of  the 
effects  of  the  deceased  to  the  rightful  administrator  after  ac- 
tion brought,  and  before  plea  pleaded,  so  as  to  defeat  the  ac^ 
tion  of  a  creditor.     In  debt  upon  bond  against  the  defendant 
as  executor^,  he  pleaded  a  judgment  which  he  had  reco- 
vered against  the  deceased,  and  so  justified  by  way  of  re- 
tainer.    Replication,  that  the  defendant  was  executor  de  son 
tort.     Rejoinder,  that  after  the  last  continuance  the  defendant 
had  obtained  letters  of  administration.     On  demurrer,  it  was 
objected,  that  the  rejoinder  was  a  departure  from  the  plea. 
But  the  court  held  that  it  was  well  enough ;  because  the  plea 
did  not  expressly  admit,   that  defendant  had  proved  the 
will,  but  only  admitted  the  defendant's  executorship  accord- 
ing to  the  declaration.     By  the  replication  it  appeared,  that 
the  defendant  was  not  charged  as  a  rightful  but  as  a  wrongful 
executor,  which  could  not  appear  on  die  declaration,  the  me- 
thod of  declaring  against  both  of  them  being  the  same.    And 
the  rejoinder  set  forth  a  matter,  which  made  the  acting  as  un- 
lawful executor  justifiable ;  for  the  subsequent  administration 
related  to  the  death  of  the  intestate,  and  purged  the  prece- 
dent wrongful  executorship,  so  as  to  give  the  defendant  the 
benefit  of  retaining.     Although  an  executor  de  son  tort  cannot 
avail  himself  of  his  own  wrongful  act  in  taking  possession  of 
the  goods  of  the  deceased,  in  order  to  retain  a  debt  for  his 
own  benefit,  yet,  he  may  plead*  in  answer  to  the  claim  of  a 
simple  contract  creditor,  that  after  action  brought,  he  had 
disposed  of  the  assets  in  that  course  of  administration  which 
the  law  allows,  viz.  by  discharging  a  debt  of  higher  degree,  as 
a  specialty  debt ;  for  if  at  any  time  before  plea  pleaded,  an 
executor  comes  to  the  knowledge  of  such  a  debt,  he  is  bound 
to  pay  it  before  a  simple  contract  debt,  whether  he  be  a  right- 
ful or  wrongful  executor. 

Evidence, — In  all  questions  respecting  personalty y  the  pro- 
bate or  letters  of  administration,  with  the  will  annexed,  are 
the  only  legal  evidence  of  the  will.     Trespass  for  taking 

p  Picard  v.  Brown,  6  T.  R.  560.  r  Vaug^han  v.  Browne,  Str.  1 1 06.  Andr. 

q  Vernon  v.  Curtis,  2  H.  Bl.  18.  3.  T.        32«.  r  Mod.  274.  Leach's  ed.  &  MSS. 

R.  587.  s  Oxenham  v.  Clapp,  2  13.  &  Ad.  309. 
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goods^.     On  not  guilty,  the  defendant  admitted  that  the 
goods  had  been  in  Uie  possession  of  the  plaintiff,  but  insisted 
that  he,  the  defendant,  had  a  property  in  them  as  executor  of 
I.  S.  and  then  produced  the  original  will,  by  which  he  was  ap- 
pointed executor.    But,  per  Raymond,  C.  J.  ^^  I  cannot  allow 
the  original  will  to  b^  evidence  to  prove  a  property  in  an  ex- 
ecutor ;  the  probaie  must  be  produced  i  for,  perhaps,  the  ec- 
desiastical  court  ynll  not  allow  this  to  be  the  testator's  wilL 
Besides,  until  probate,  a  man  dies  intestate ;  and,  if  the  exe- 
cutor dies  before  probate,  his  executor  shall  nbt  be  executor 
to  the  first  testator/^    Where  a  probate  of  a  will  is  lost,  the 
ecclesiastical  court  never  grants  a  second  probate,  but  they 
will  e:^emplify  the  first,  and  such  exemplifications  are  ad- 
missible in  evidence^.  Upon  issue  joined  on  a  plea  by  execu- 
tors of  plene  administravit,  the  amount  of  the  stamps  upon  the 
probate  is  admissible  in  evidence^ ;  but  semb.  that  this  is  not 
even  prima  facie  evidence  of  the  amount  of  assets  received. 
Probate  is  not  admissible  to  prove  declarations  of  the  testator 
as  reputation  in  questions  oi  pedigree?.    After  notice  to  de- 
fendant's executors  to  produce  probate  and  refusal,  it  has  been 
holden',  that  an  instrument,  produced  by  the  officer  of  the 
ecclesiastical  court,  purporting  to  be  the  will  of  the  defendant's 
testator,  and  indorsed  oy  the  officer  as  being  the  instrument 
whereof  probate  had  been  granted  to  the  defendants,  and  that 
they  had  sworn  to  the  value  of  the  effects,  is  admissible  in 
evidence  in  an  action  against  defendants  for  money  had  and 
received  by  their  testator.    An  examined  copy  of  the  act 
book  in  the  registry  of  the  Prerogative  Court  ot  Canterbury, 
stated  that  administration  was  granted  to  the  defendant  of 
her  husband's  goods  and  chattels  at  such  a  time,  is  proofs  of 
her  being  such  administratrix  in  an  action  against  her  as 
such,  without  ^ving  her  notice  to  produce  the  letters  of  ad- 
ministration.    Where  a  bill  of  exchange  was  indorsed,  gene- 
rally, but  delivered  to  A.  as  administratrix  of  B.,  for  a  debt 
due  to  the  intestate,  and  A.  died  intestate  after  the  bill  be- 
came due,  and  before  it  was  paid :  it  was  holden^  that  the 
administrators  de  bonis  non  of  B.  might  sue  upon  the  bill ; 
and  that  their  title  was  sufficiently  proved  by  the  letters  of 

t  Coe  ▼.  Westernham,  Norfolk  Summ.  y  Doe  d.  Wild  v.  Ormerod,  1  Mo.  and 

Aa»,  1725.    Serjt.  Leeds'  MS.    Pin-  Rob.  466.  Alderson,  J.  on  the  au- 

ney  V.  Pinney,  8  B.  &  C.  335.  S.  P.  thority  of  Bull.  N.  P.  246. 

u  Per  cur.  in  Shepherd  y.  Shorthose,  z  Gorton  t.   Dyson,  1  Broderip  and 

Str.  413.  Bingh.  219. 

X  Mann  v.  Lang,  3  Ad.  and  £11.  699.  a  Davis  ▼.  Williams,  13  East,  232. 

overruling  Curtis  v.  Hunt,  I  C.  and  b  Catherwood  v.  Chabaud>  1  B.  andC. 

P.  IbO.  and  Foster  v.  Blakelock,  5  150. 
B.  and  C' 326. 
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administration  de  bonis  non,  without  producing  those  granted 
to  A.  the  administratrix.  A  retainer  may  be  given  in  evi- 
dence on  plene  administravit^ ;  but  debts  of  a  higher  nature 
subsisting  cannot^.  In  an  action  against  executors  for  a  debt 
of  testator,  a  person  entitled  to  an  annuity  under  the  will,  is 
not  disquflJified  by  interest  from  giving  evidence  for  the  de- 
fendants^. By  Stat.  1  Vict.  c.  26.  s.  17-  no  person  shall, 
on  account  oi  his  being  an  executor  of  a  will,  be  incom- 
petent to  be  admitted  a  witness  to  prove  its  execution,  or 
validity,  or  invalidity.  Upon  pkne  adfMmstramt  et  iasini 
riena  inter  mams^y  if  it  be  proved  that  executor  hath  goods 
in  his  hands,  which  were  the  testator's,  he  may  give  in  evi- 
dence, that  he  hath  paid  to  that  value  of  his  own  money,  and 
need  not  plead  it  specially.  In  case  against  executor,  upon 
plene  acbmnUtraint^,  the  plaintiff  must  prove  his  debt,  other- 
wise he  shall  recover  but  1  d.  damages,  though  there  be  assets ; 
for  the  plea  admits  the  debt,  but  not  the  amount. 

In  all  actions  by  and  against  executors  or  administrators, 
the  character  in  which  the  plaintiff  or  defendant  is  stated  on 
the  record  to  sue  or  be  sued,  shall  not  in  any  case  be  consi- 
dered as  in  issue^,  unless  specially  denied. 

Judgment. — On  a  plea  of  pkne  administramt  generally,  by 
an  executor^,  the  plaintiff  may  immediately  take  judgment 
of  assets  guando  acdderint  (37).  In  debt  or  scire  facias  on 
this  judgment,  evidence  of  such  assets  only  as  have  come  to 
the  executor's  hands  since  the  judgment  will  be  received^. 
Judgment  against  an  executor,  in  covenant  broken  by  him- 
self, shall  be  de  bonis  testatoris;  for  it  is  the  testator's  cove- 
nant which  binds  the  executor  as  representing  him;  and 
therefore  he  must  be  sued  by  that  name^  In  like  manner 
upon  an  obligation  made  by  testator  for  the  performance  of 
covenants,  judgment  in  debt  on  the  bond  for  a  breach  of  co- 
venant by  executor,  shall  be  de  bonis  testatoris^.  So  in  debt 
against  an  executor  on  a  bond  made  by  testator^^,  if  the  de- 
fendant plead  non  est  factum^  and  it  is  found  against  him, 
judgment  shall  be  for  the  debt  and  damages  de  boms  testato- 

c  Plumer  ▼.  Marchant,  3  Burr.  1380.  h  R.  G.  H.  T.  4  W.  4. 21. 

d  Bull.  N.  P.  141.  i  Noell  v.  Nelson,  2  Saund.  226. 

e  NoweU  ▼.  Daviefl,  5  B.  &  Ad.  368.  k  Taylor  v.  HoUman,  Bull.  N.  P.  169. 

f  1  Inst.  283.  a.  1.  Collins  y.  Throughgood,  Hob.  188. 

g  Per  Holt,  C.  J.  Shelley's  case,  Salk.  m  Castillon  v.  Executor  of  Smith,  Hob. 
296.  283. 

n  Bro.  Abr.  Exor.  pi.  109. 


(37)  See  the  form  of  this  judgment  in  2  Sauid..216, 17. 
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ris ;  for  the  executor  cannot  know  whether  it  be  the  deed  rf 
the  testator  or  not.  In  debt  on  bond  against  an  executor^  if 
the  defendant  plead  ^'  fully  administered/'  and  any  assets  are 
found  in  his  hands,  although  they  be  not  to  the  value  of 
the  debt,  yet  the  plaintiff  shall  have  judgment  for  his  whole 
debt  de  bonis  te^tatoris^  {SS).  In  debt  against  two  execu- 
tors?, if  they  plead  severally  by  several  attorneys  *^  ftdly  ad- 
ministered/' and  the  jury  find  that  the  one  has  assets  and  the 
other  has  not,  the  judgment  shall  be  against  him  only  who  is 
found  to  have  assets,  and  the  other  shaJl  go  quit 

Costs. — ^Where  the  cause  of  action  is  such,  that  the  execu- 
tor might  have  declared  in  his  own  right,  he  is  Uable  for  costs, 
if  he  is  nonsuited^.  Where  an  executrix  pleaded  first,  non 
assumpsit;  2ndly,  ne  unques  executrix;  and  3dly,  plene 
administravit ;  and  issues  on  the  first  pleas  were  found  for 
the  plaintiff,  and  on  the  last,  for  the  defendant ;  it  was  holden'', 
that  the  last  plea  being  a  complete  answer  to  the  action,  the 
defendftnt  was  entitled  to  the  general  costs  of  the  trial.  Plain- 
tiff sued  as  administratrix,  upon  promises  to  the  intestate,  and 
upon  an  account  stated  with  her  as  administratrix  of  monies 
due  to  her  in  that  character,  and  a  promise  to  pay  her :  it  was  • 
holden",  that  it  thereby  appeared  that  the  contract  was  one 
made  between  the  plaint^  and  another  person  within  the 
words  of  Stat.  28  Hen;  8.  c.  15.  and  therefore,  that,  after  a 
nonsuit,  the  defendant  was  entitled  to  costs.  Declaration  by 
executor  stated,  that  the  defendant  being  indebted  to  the  tes- 
tator at  the  time  of  his  death,  in  consideration  thereof,  pro- 
mised th^  plaintiff  as  executor  to  pay  him  the  amount.  The 
statute  of  limitations  was  pleaded ;  it  was  holden^,  that  the 
plaintiff  being  nonsuited  was  entitled  to  costs,  although  he  did 
not  declare  upon  an  account  stated :  And  now  by  stat.  3  &  4  W. 
4.  c.  42.  s.  31,  in  every  action  brought  by  any  executor  or  ad- 
ministrator in  right  of  the  testator  or  intestate,  such  executor 
or  administrator  shall,  unless  the  Court  in  which  such  action  is 
brought y  or  a  judge  of  any  of  the  said  superior  courts^  shall 

o  Lee  V.  Ridford,  adjudged  on  error,  r  Edwards  y.  Bethel,  1  B.  and  A.  264. 

in  Exch.  Ch.  Roll.  Rep.  58.  See  also  Ragg  v.  Wells,  8  Taunt.  Id9. 

p  Bellew  Y.  Jackleden,   on  error   in  s  Dowbiggin  v.  Harrison,  0  B.  and  C. 

Exch.  Ch.  1  Roll.  Abr.  929.    (B.)         666.  Jobson  v..  Forster,  1  B.   and 

pi.  5.    See  also  Parsons  ▼.  Hancock,        Ad.  6. 

1  M.  and  Malk.  330.  t  Slater  ?.  Lawson,  1  B.  &  Ad.  893. 
q  Grimstead  V.  Shirley,  2  Taunt.  116. 

Jones  Y.  Jones,  I  Bingh.  249. 


(38)  But  see  Harrison  v.  Beccles,  cor.  Ld.  Mansfield,  C.  J.  Lon- 
don Sittings,  1 769,  cited  in  Erving  v.  Peters,  3  T.  B.  688. 
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othermse  order,  be  liable  to  pay  costs  to  the  defendant,  in 
ease  of  being  nonsuited  or  a  verdict  passing  against  the  plain- 
tiff. Under  this  stat.  it  has  been  holden^,  that  executors  are 
liable  to  costs  in  actions,  commenced  before  the  stat.  came 
into  operation,  and  tried  afterwards.  An  executor  suing  on  a 
count  upon  promises  to  himself  as  executor,  stating  a  consi- 
deration, partly  of  money  due  to  testator  in  his  life-time,  and 
partly  of  an  account  stated  with  himself  as  executor,  is  liable 
to  costs  ^  if  nonsuited,  and  cannot  be  relieved  by  the 
court  or  a  judge  under  thid  statute.  In  order  to  induce  the 
court  to  exempt  an  executor  who  has  failed,  from  costs  7,  it  is 
not  sufficient  that  the  action  has  been  brought  bona  fide,  un- 
der counsePs  advice,  and  that  it  has  been  defeated  on  a  diffi- 
cult point  of  law,  unless  there  be  improper  conduct  on  the 
part  of  the  defendant.  Unnecessary  prolixity  in  the  pleadings 
IS  not  such  conduct ;  nor  omitting  to  give  the  plaintiff  infor- 
mation, which  might  have  prevented  his  proceeding  with  the 
action^  if  the  plaintiff  did  not  apply  for  the  information. 

Q  Freeman  y.  Moyes,  1  Ad.  and  Ellii,  recognizing^  Wilkinson  y.  Edwardi, 

33S.  Littledale,  J.  dissent.  1  bingh.  N.  C.  301.  Southgate  ▼. 

z  Chesterman  y.  Lamb,  2  Ad.  &  £11.  Crowley,  ib.  618.   Eogler  y.  Twis- 

129.  den,  2  N.  C.  263.   See  also  Godson 

y  Farley  y.  Briant,  3  Ad.  ft  Ell.  839.  y.  Freeman,  2  Cr.  M.  ^  R.  585. 
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FACTOR, 

Of  the  Nature  of  the  Employment  of  a  Factor — Power  and 
Authority^— Lien— Liabittty  of  Principal.  Stat,  4  Geo.  4. 
c.  83. 6  Geo.  4.  c.  94. — Evidence. 

(JF  the  Nature  of  the  Employment  of  a  Factor. — ^A  Fac- 
tor is  an  agent,  who  is  commissioned  by  a  merchant  or 
other  person  to  sell  goods  for  him^  and  to  receive  the  pro- 
duce. Foreign  £Btctors  are  agents  residing  here^  commia- 
sioned  by  merchants  resident  abroad,  or  the  contrary.  Home 
factors  are  agents  resident  in  England,  commissioned  by  mer- 
chants also  resident  in  England.  A  factor  is  usually  paid  for 
his'  trouble  by  a  commission  of  so  much  per  cent,  on  the 
goods  sold.  But  sometimes  he  acts  under  a  del  credere  com- 
mission (1),  in  which  case^  for  an  additional  premium  beyond 


(1)  DeT credere  is  an  Italian  mercantile  phrase,  which  has  the 
same  sigpiification  as  the  Scotch  word  warrandice,  or  the  English 
word  guarantee,  A  factor  who  has  general  orders  to  dispose  of 
goods  for  his  principal  to  the  best  advantage,  is  bound  to  exercise 
that  degree  of  diligence  which  a  prudent  man  exercises  in  his  own 
affairs,  and  consequently  the  factor  is  authorized  to  dispose  of  the 
goods  according  to  the  best  terms  which  can  be  obtained  at  the 
time ;  and  if  it  shall  appear  that  he  has  done  so,  and  that  he  has 
sold  the  goods  to  persons  in  reputed  good  circumstances  at  the  time, 
and  to  whom  at  that  time  he  would  have  given  credit  in  his  own 
affairs,  he  will  not  be  liable  to  his  principal,  cJthough  some  of  these 
should  fail ;  and  for  such  trouble  the  hc(tor  b  generally  paid  by  a 
commission  of  so  much  per  cent,  upon  the  goods  sold.  According 
to  the  above  practice,  the  principal  runs  all  the  risk,  and  the  factor  is 
sure  of  his  commission  whether  the  event  be  favourable  or  not. 
Many  merchants  do  not  choose  to  run  this  risk,  and  to  trust  so  im- 
plicitly to  the  prudence  and  discretion  of  their  factor ;  and,  there- 
fore, the  agreement  called  del  credere  was  invented,  by  which  the 
fEictor,  for  an  additional  premium  beyond  the  usual  commission* 
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Hie  usual  commission,  be  midertakes  for  the  credit  of  the  per- 
sons to  whom  he  sells  the  goods  consigned  to  him  by  his 
principal. 

Power  and  Authority. — By  the  common  law,  a  factor,  as 
sach,  bad  not  any  authority  to  pledge,  so  as  to  transfer  his 
lien  to  the  pawnee,  or  to  barter*,  but  only  to  sell  the  ffoods  of 
his  principal^.  Hence,  if  a  factor  pledged  the  goods  of  his 
principal,  the  latter  might  recover  the  value  of  them^in  trover, 
against  the  pawnee,  on  tendering  to  the  factor  what  was  due 
to  him,  without  making  any  tender  to  the  pawnee^^  (2).  The 
same  rule  held  with  respect  to  a  bill  of  lading  which  had  been 
indorsed  to  a  factor  by  his  principal:  for  the  bill  of  lading, 
which  is  the  symbol  of  the  delivery  of  possession,  cannot 
give  a  factor  a  greater  authority  than  the  actual  possession  of 
the  goods  themselves.  Hence,  as  a  factoT  could  not  pledge  the 
goodi  of  his  principal^,  by  a  deUvery  of  the  goods,  so  neither 
could  he  do  it  by  an  indorsement  and  delivery  of  the  bill  of 

a  Gaerreiro  v.  Peile,  3  B.  fc  A.  616.  But  see  slat.  4  Geo.  4.  c.  83,  post,  p. 

b  Pateraon  ▼.  Tash,  3tr.  1178,  per  Lee,        829.  and  stat.  6  Geo.  4.  c.  94.  post, 

C.  J.  Maitmi  v.  Coles,  1  M.  and  S.        p.  829. 

140.  Shipley  v.  Kymer,  1  M.  andS.  c  Daubii^iy  ▼•  Duval,  5  T.  R.  604. 

4S4.  Boyson  ▼.  Coles,  6  M.  and  8. 14.  d  Newson  t.  Thornton,  6  East,  17. 


when  he  seUs  his  goods  on  credit,  becomes  bound  to  warrant  the 
solvency  of  the  purchasers."  Arg.  Mackenzie  v.  Scott,  6  Bro.  P.  C. 
787.  Tomlin's  ed.  In  Grove  v.  Dubois,  1  T.  R.  112,  the  effect  of  a 
comnussion  del  credere  was  discussed  in  the  Court  of  King's  Bench* 
and  that  court  decided  that  it  was  not  merely  a  conditional  under- 
taking and  guarantee  from  the  person  taking  it,  that  he  ^ould  pay  if 
some  other  person  did  not,  but  that  it  was  an  absolute  engagement 
from  him,  and  made  him  liable  in  the  first  instance ;  and  the  same 
doctrine  was  acquiesced  in,  and  acted  upon  in  Bise  v.  Dickaaon, 
I  T.  R.  285,  dted'm  Roster  v.  Eason,  2  M.  &  S.  112.  Hence, 
where  a  factor,  under  a  commission  del  credere,  sold  goods,  and  took 
accepted  bills  from  the  purchasers,  which  he  indorsed  to  a  banker 
at  the  place  of  sale,  and  having  received  the  banker's  bill  (payable  to 
the  factor's  order)  on  a  house  in  London,  indorsed  and  transmitted  it 
to  his  principal,  who  got  it  accepted;  it  was  holden,  that  on  the 
fieulure  of  the  acceptor  and  drawer  of  this  bill,  the  factor  was  answer- 
able for  the  amount.  Mackenzie  y,  Scott,  6  Bro.  P.  C.  280.  Tom- 
lin's  ed.  But  see  furt)ier  as  to  the  effect  cf  of  a  del  credere  commis- 
sion, Morris  v.  Cleasby,  4  M.  &  S.  574.  Hornby  v.  Lacy,  6  M«  and 
S.  171. 

(2)  Where  a  fiEtctor  pledges  the  goods  of  his  principal  as  his  own, 
the  pawnee  cannot  claim  to  retain  against  the  principal  for  the 
amount  of  the  factor's  general  lien  at  the  time  of  Uie  pledge. 
M'Combie  v.  Dauis,  7  East,  5. 
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lading;  for^  although  the  indorsement  of  a  bill  of  lading  gave 
the  indorsee  an  irrevocable  right  to  receive  the  goods,  where 
it  was  intended  as  an  assignment  of  the  property  in  the  goods, 
yet  it  would  not  have  that  operation,  where  it  was  intended 
as  a  deposit  only,  by  a  person  who  was  not  authorized  to 
make  such  deposit.     Nor  did  the  factor  acquire  an  authority 
to  pledge,  where  bills  were  drawn  by  the  principal  in  advance 
of  a  consignment  made  to  the  factor  for  sale.     Where  plain- 
tiffs, at  Liverpool,  having  a  consignment  of  goods  coming 
from  abroad,  transmitted  the  bill  of  lading  which  was  to  de- 
liver to  their  order,  to  B.  their  brokers  in  London,  instructing 
them  to  sell,  and  on  the  arrival  of  the  consignment  drew  on 
B.,  as  on  former  occasions,  in  anticipation  of  the  proceeds, 
authorizing  B.  to  deal  with  the  consignment  at  their  discre- 
tion, which  bills  B.  accepted,  and  placed  the  consignment  in 
the  hands  of  defendant,  their  fetctor,  for  sale,  not  disclosing  to 
him  that  it  was  not  their  propertv^  and  drew  on  him  on  ac- 
count, which  bill  he  accepted  ana  paid;  and  sold  the  goods, 
and  rendered  his  account,  including  the  sale  therein  to  B, 
who,  before  their  acceptances  became  due,  failed,  and  the 
same  were  dishonoured;  it  was  holden^  that  the  plaintiffs 
were  entitled  to  recover  the  proceeds  of  such  sale  from  the 
defendant.     A  quantity  of  oats  having  been  consigned  by  a 
merchant  abroad,  to  be  sold  by  L  S.  who  was  a  merchant  as 
well  as  factor,  he  placed  them  in  the  hands  of  A.  a  cornfactor, 
as  a  security  for  advances  made  by  him  ;   but  the  oats  were 
not  to  be  sold,  without  the  consent  of  L  S.:  they  remained  in 
A.'s  possession,  upon  these  terms,  for  nine  months,  when 
they  were  transferred  to  A.  by  a  sale  at  the  market  price. 
No  money  actually  passed,  nor  were  any  account  of  sales  ren- 
dered; but  the  amount  of  the  price  was  allowed  in  account 
between  L  S.  and  A.  leaving  a  balance  in  favour  of  the  latter; 
it  was  holden^,  that  this  was  in  substance  a  pledge  and  not 
a  sale  by  the  factor;   and  that  no  property  passed  to  A.,  al- 
though the  jury  had  found  it  to  be  a  bona  fide  transaction. 
The  circumstance^  of  the  merchant  drawing  bills  upon  the 
factor  to  whom  the  goods  are  consigned,  against  the  consign- 
ment, does  not  raise  an  authority  in  the  factor  to  raise  money 
to  meet  the  bills  by  pledging  tne  goods.     A.  a  merchant  at 
Rio  Janeiro  consigned  cottons  to  B.  in  this  country  for  sale, 
and  sent  bills  of  lading  which  shewed  that  the  cottons  were 
sent  on  account,  and  at  the  risk  of  the  consignor.     B.  em- 
ployed C.  a  broker  at  Liverpool,  to  effect  the  sales^  which  C 

e  Graham  v.  Dyster,  6  M.  and  S.  1 .       g  Fielding  ▼.  Kymer,  2  Brod.  and  B. 
f  Kuckein  t.  Wilton,  4  B.  and  A.  443.        (C.  P.)  639. 
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did,  some  at  a  credit  of  ten  days,  and  bills  at  three  months ; 
others  for  cash  in  one  month.  C.  made  large  advances  to  B. 
and  received  the  proceeds  of  the  cottons  when  due.  Before 
that  lime  B.  had  become  bankrupt.  In  an  action  by  A. 
against  C.  for  money  had  and  received;  it  was  holden^,  that 
C.  was  not  entitled  to  retain  for  the  advances  made  by  him 
to  B.^  for  that  B.  was  a  factor  for  sale  only,  and  had  not  any 
authority  to  pledge  the  goods;  and  that  A.  was  entitled  to 
recover  the  net  proceeds,  deducting  such  sums  only  as  B. 
could  have  retained.  A.  when  he  consigned  the  cottons  to 
B.,  requested  him  to  make  remittances  in  anticipation  of 
sales,  it  was  holden,  that  such  request  did  not  give  B.  any 
special  authority  to  pledge.  Where  the  goods  are  permitted 
to  remain  at  a  wharf  in  the  name  of  a  broker,  who  is  accus- 
tomed to  deal  in  the  article,  and  the  broker  sells  them,  the 
principal  will  be  bound  by  such  sale,  although  he  did  not  ex- 
pressly authorize  the  broker  to  sell^.  A  factor  may  sell  on 
credit^,  although  not  particularly  authorized  by  the  terms  of 
his  conmiission  so  to  do. 

^^  An  agent  employed  generally,  to  do  any  act,  is  authorized 
to  do  it  only  in  the  usual  way  of  business.  Hence,  as  stock 
is  sold  usually  for  ready  money  only,  a  broker  employed  to 
sell  stock  cannot  sell  it  upon  credit,  without  a  special  autho- 
rity, although  acting  bona  fide,  and  with  a  view  to  the  benefit 
of  his  principal.''  Lord  EUenborough,  C,  J.  Wiltshire  v. 
SimSy  1  Campb.  258. 

Where  plaintiffs  consigned  goods  to  their  factors,  who  not 
having  funds  to  pay  the  freight  and  duties,  agreed  with  the 
defendants  that  they  should  take  charge  of  the  consignment, 
pay  the  freight  and  duties,  and  sell  the  goods,  and  .have  one 
half  the  usual  commission  on  such  sale ;  and  the  defendants 
accordingly  paid  the  freight  and  duties,  and  received  the 
goods,  after  which  the  factors  became  bankrupt,  having  be- 
fore informed  defendants  that  the  goods  were  the  plaintiff's ; 
but  defendants  notwithstanding  sold  the  goods:  held  that, 
on  trover  by  the  plaintiffs,  the  defendants  had  not  a  right  to 
retain  for  the  freight  and  duties  after  deducting  the  balance 
due  from  the  factors  to  the  plaintiffs  at  the  time  of  the  bank- 
ruptcy^. Where  C.  consigned  goods  to  M.,  their  broker,  upon 

h  Queizoz  r.  Trueman,  3  B.  and  C.  k  PerWiUes,  C.  J.  Willes,  406.      Per 

342.  Chambre,  J.  3  Bos.  &  Pul.  480. 

i  Pickering^  ▼•  Busk,  16  East,  38.  See  1  Solly  v  Rathbone,  2  M.  and  S.  298. 

also  Whitehead  v.  Tuckett,  15  East,  See  Bailey  v.  Culverwell,  8  B.  and 

400.  C.  448. 
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a  del  credere  commission  for  sale^  and  drew  bills  on  him  in 
advance^  which  M.  accepted  but  never  paid^  and  afterwards, 
without  the  knowledge  of  C,  placed  the  goods  with  H.  ano«- 
ther  broker,  upon  a  del  credere  commission,  and  upon  an 
agreement  to  divide  the  commission  with  him,  and  obtained 
his  acceptances  for  the  amount,  and  H.  sold  the  goods  and 
afterwards  became  bankrupt,  and  his  assignees  received  the 
proceeds  of  those  sales,  and  the  acceptances  of  H.  were 
proved  under  his  commission,  and  a  dividend  received  upon 
them :  held  that  the  assignees  of  H.  were  liable  to  the  assign 
nee  of  C.  who  had  also  become  bankrupt,  for  the  amount  of 
the  proceeds,  in  an  action  for  money  had  and  received"^. 
Factors  may  be  bankrupts^^.  By  stat.  31  Geo.  2,  c.  40,  s.  11. 
factors,  employed  to  buy  or  sell  cattle  by  commission,  are 
prohibited  from  buying  either  directly  or  indirectly,  on  their 
own  account  (except  for  the  necessary  use  of  their  families,) 
live  cattle,  sheep,  or  swine,  in  London,  or  within  the  bills  of 
mortality,  or  at  any  place  whilst  the  cattle  are  on  the  road  to 
London  for  sale ;  and,  by  the  same  clause,  such  factors  are 
prohibited  from  selling,  either  by  themselves  or  their  agents, 
such  cattle,  &c.,  in  London,  or  within  tlie  bills  of  mortality. 
Penaltv,  double  the  value  of  the  cattle  sold ;  to  be  recovered 
by  app'lication  to  J.  P.,  one  moiety  to  prosecutor,  and  the 
other  to  the  poor  of  the  parish  where  the  offence  was  com- 
mitted. When  goods  are  consigned  to  joint  factors^,  they 
are  in  the  nature  of  co-obligors,  and  are  answerable  for  one 
another  for  the  whole. 

According  to  the  general  rule  of  law,  a  sale  by  a  factor 
creates  a  contract  between  the  owner  and  buyerP ;  and  this 
rule  holds  even  in  cases  where  the  factor  acts  upon  a  del 
credere  commission  <i.  Hence,  if  a  factor  sells  goods,  and 
the  owner  gives  notice  to  the  buyer  to  pay  the  pri(^  to  him 
and  not  to  the  factor,  the  buyer  will  not  be  justified  in  after- 
wards paying  the  fitctor ;  and  the  owner  will  be  entitled  to 
recover  the  price  in  an  action  against  the  buyer,  unless  the 
factor  has  a  lien  on  such  price'.  If  a  factor  sells  ^oods  in  lus 
own  name,  the  purchaser  has  a  right  to  set  off*  a  debt  due  from 
him  in  an  action  by  the  principal  for  the  price  of  the  goods. 
Where  a  contract,  not  under  seal,  is  made  with  an  agent  in 

mCockran  v.  Irlam,  2  M.  &  S.  301.  judge.    See  also  exp.  Murray,  Co. 

n  Stat.  6  Geo.  4.  c.  16.  s.  12.  B.  L.  379.  5th  ed. 

o  Godfrey  v.  Saunders,  3  Wils.  1 14.  q  Hornby  y.  Lacy,  6  M.  and  S.  166. 

p  Per  Lee,  C.  J.  in  Scrimshire  v.  Al-  r  See  Drinkwater  v.  Goodwin,  CJowp, 

derton,  London  Sittings,  Str.  1182.  251. 

where  the  juiy,  however,  found  a  s  Per  Lord  Tenterden,  C.  J.  deliver- 

verdict  against  the  opinion  of  the  ing  judgment,  Taylor  v.  Kymer,  3 

B.  and  Ad.  334. 
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his  own  name^  for  an  indorsed  principal,  either  the  agent  or 
the  principal  may  sue  upon  it;  the  defendant,  in  the  case 
where  the  principal  sues,  being  entitled  to  be  placed  in  the 
same  situation  at  the  time  of  the  disclosure  of  the  real  prin- 
cipal, as  if  the  agent  had  been  the  contracting  party.  This  is 
a  well  established  rule  of  law,  frequently  acted  tipon  in  sales 
by  factors,  agents,  or  partners,  but  it  may  equally  be  applied 
to  other  cases. — Sima  v.  Bond,  2  Nev.  and  Mann.  616.  If 
goods  are  bought  by  a  broker^,  who  does  not  mention  the 
name  of  his  principal  until  he  (^e  broker)  has  become  insol- 
vent, file  principal  cannot  set  off  the  price  of  the  goods 
against  a  debt  due  to  him  from  the  broker,  but  is  still  liable 
to  the  vendor.  But  where  a  factor,  acting  under  a  del  credere 
commission^,  sells  goods  as  his  own,  and  the  buyer  does  not 
know  of  any  principal,  the  buyer  may,  in  an  action  brought 
against  him  by  the  principal,  set  off  a  debt  due  to  him 
from  the  factor  (3).  There  is,  however,  a  distinction  between 
a  factor  and  a  broker.  A  factor  is  a  person  to  whom  goods 
are  consigned  for  sale  by  a  merchant  residing  abroad  or  at  a 
distance  from  the  place  of  sale,  and  he  usually  sells  in  his  own 
name,  without  disclosmg  that  of  his  principal ;  the  merchant, 
therefore,  with  full  knowledge  of  these  circumstances,  trusts 
him  with  the  actual  possession  of  the  goods,  and  gives  him 
authority  to  sell  in  his  own  name.  But  the  broker  is  in  a 
different  situation,  he  is  not  trusted  with  the  possession 
of  the  goods,  and  he  ought  not  to  sell  in  his  own  name. 

t  Waring  y.  Farenck,  1  Camp.  85.  Blackburn  y.  Scholes,2Campb.  343. 

a  George  ▼.  Claget,  7  T.  R.  359.    See        and  Carr  v.  Hincliff,  4  B.  and  C.  55 1 . 

Morris  y.  Cleasby,  1  M.  and  S.  576.        Wynen  y.  Brown,  B.  R.  E.  T.  76. 4. 


(3)  Where  a  factor  to  a  person  beyond  sea  buys  or  sells  goods 
for  the  principal  in  his  own  name  ;  an  action  will  lie  against  him  or 
for  him,  in  his  own  name ;  for  the  credit  will  be  presmned  to  be 
given  to  him  in  the  first  case,  and  in  the  last  the  promise  will  be 
presumed  to  be  made  to  him,  and  the  rather  so,  as  it  is  so  much  for 
the  benefit  of  trade.  Gonzales  y.  Sladen,  T.  1  Ann.  London  Sittings, 
Salk.  MSS.  BulL  N.  P.  130.  "Where  the  principal  resides 
abroad,  he  b  presumed  to  be  ignorant  of  the  circnmstances  of 
the  party  with  whom  his  factor  deals,  and  therefore  the  whole 
credit  is  considered  as  subsisting  between  the  contracting  parties." 
Per  Chambre,  J.  in  Houghton  v.  Matthews,  3  Bos.  and  Pul.  490. 
"  There  may  be  ^  particular  course  of  dealing  with  respect  to  trade 
in  fiiYoor  of  a  foreign  principal,  that  he  shall  not  be  liable  in  cases 
where  a  home  principal  would  be  liable."  Per  Bayley,  J.  15 
East,  69. 

VOL.  ll.  K 
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The  principal  who  trusts  a  broker  has  a  right  to  expect  that 
he  will  not  sell  in  his  own  name.  Hence  where  an  ac- 
tion was  brought  by  a  merchant  to  recover  the  price  of  his 
own  goods,  and  the  demand  was  resisted  on  the  ground 
that  tihe  defendants,  who  were  buyers  of  the  goods,  <Ud  not 
purchase  them  of  the  plaintiffs,  but  of  Coles  and  Co.  and  that 
they  had  a  counter  demand  against  Coles  and  Co.  which  they 
were  entitled  to  set  off  against  the  price  of  the  goods ;  it  was 
holden*  that  the  defendants  had  not  any  right  of  set  off;  for 
the  plaintiffs  had  not  enabled  Coles  and  Co.  to  appear  as  pro- 
prietors of  the  goods ;  and  although  Coles  and  Co.  had  not 
disclosed  the  name  of  their  principal,  and  were  merchants  as 
well  as  brokers,  yet  in  this  case  they  had  delivered  to  the 
plaintiffs  a  sold  note,  in  the  proper  form,  supposing  them  to 
have  sold  in  their  character  of  brokers,  and  they  had  delivered 
to  the  defendants  a  bought  note,  and  they  had  not  taken  any 
counter  note  from  the  defendants ;  there  was  enough,  there- 
fore, to  have  raised  a  strong  presumption  in  the  minds  of  the 
defendants  that  the  sale  was  in  the  character  of  brokers. 
Coles  and  Co.  did  not  say  they  sold  the  goods  as  their  own ; 
the  defendants  did  not  ask  any  questions ;  and  further  it  ap- 
peared that  the  delivery  order  had  been  signed  by  the  plain- 
tiffs. A  bill  broker  who  receives  a  bill  merely  for  the  purpose 
of  procuring  it  to  be  discounted  for  his  customer,  has  no  right 
to  mix  it  with  bills  of  his  other  customers,  and  to  pledge^ 
thq  whole  mass  as  an  advance  for  the  security  of  money. 
Parke,  B.  delivering  judgment  and  commenting  on  the  fore- 
going case  in  Foster  v.  Pearson,  5  Tyrw.  265,  observed,  that 
in  the  absence  of  evidence  as  to  the  nature  of  such  an  employ- 
ment, a  bill  broker  must  be  taken  to  be  an  agent  to  procure 
the  loan  of  money  on  each  customer's  bills  separately,  and 
that  he  had  therefore  no  right  to  mix  bills  together,  and 
pledge  the  mass  for  one  entire  sum.  In  truth  a  bill  broker  is 
not  a  person  known  to  the  law  with  certain  prescribed  duties, 
but  his  employment  is  one  which  depends  entirely  upon  the 
course  of  dealing.  It  may  differ  in  different  parts  of  the 
country,  it  may  have  bounds  more  or  less  extensive  in  one 
place  than  in  another.  What  is  the  nature  of  its  powers  and 
duties  in  any  instance  is  a  question  of  fact,  and  is  to  be  de- 
termined by  the  usage  and  course  of  dealing  in  the  particular 
place. 

The  law  has  been  settled,  by  a  variety  of  cases,  that  an  un- 
known principal,  when  discovered,  is  liable  on  the  contracts 

X  Barings  v.  Corrie,  2  B.  and  A.  137.         ment,  Haynes  y.  Foster,  4  Tyrw.  66. 
y  Per  Ld.  Lyndhurst,  deliveriDg  judg-      2  Cr.  k  M.  239.  S.  C. 
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which  his  agent  makes  for  him  (4)^  but  this  rule  must  be 
taken  with  some  (][uaIification ;  for  a  party  may  preclude  him- 
self from  recovering  over  against  the  principal^  oy  knowingly 
mitlnng  the  agent  his  debtor'. 

Goods  sold  by  a  broker  for  a  principal  not  named^  upon 
tlie  terms,  as  specified  in  the  usual  bought  and  sold  notes, 
(delivered  over  to  the  respective  parties  by  the  broker)  of 
''paymerU  in  one  month,  vMmey^^  may  be  paid  for  by  the 
buyer  to  the  broker  within  the  month,  and  that  payment  may 
be  made  by  a  bill  of  exchange  accepted  by  the  Duyer  and 
discounted  by  him  within  the  month,  although  such  bill  had  a 
longer  time  to  run  before  it  became  due^.  A  person  who  has 
made  a  contract  as  agent  for  a  third  person  cannot  sue^  as  prin- 
cipal without  giving  notice  to  the  defendant,  before  action 
brought,  that  he  is  the  party  really  interested.  But  where  money 
is  paid  by  an  agent  upon  an  agreement  made  with  him  in  his 
own  name,  the  principal^  may  recover  it  back  upon  the  rescind- 
ing of  the  agreement.  The  plaintiffs  who  were  brokers,  bought 
goods  of  the  defendant  on  account  of  H.  and  by  his  authority. 
The  purchase  was  made  in  their  own  names,  but  the  vendor  was 
told  that  there  was  an  unnamed  principal.  The  plaintiffs  after- 
wards under  a  general  authority  from  H.  contracted  to  sell  the 
same  goods,  which  the  defendant  had  not  yet  delivered.  H.  on 
hearing  of  the  latter  contract,  told  the  plaintiffs  that  he  would 
have  nothing  to  do  with  the  goods,  either  as  buyer  or  seller ; 
and  to  this  the  plaintiffs  assented.  The  defendant  then  refused 
to  deliver  the  goods,  and  the  plaintiffs  sued  him  for  damages 
sustained  by  them  in  consequence ;  it  was  holden<^,  that  the 
renunciation  of  the  contract  by  H.,  and  the  plaintiffs'  assent 
thereto,  formed  no  objection  to  the  plaintiffs'  right  to  recover, 
of  which  the  defendant  could  take  advantage. 

I  Per  Ld.  Ellenborough  in  Paterson  ▼.  c  D.  of  Norfolk  v.  Worthy,  1  Campb. 

Gandasequi,  15  Bast,  68.  337. 

a  FaTenc  v.  Bennett,  11  East,  36.  d  Short  and  others  v.  Spackman,  2  B. 

b  Bickerton  y.  Burrell,  5  M.  &  S.  383.  and  Ad.  962. 


(4)  This  role  has  been  applied  to  a  case,  where  the  agent,  at  the 
time  when  he  bought  the  goods  of  Plaintiff  at  Liverpool,  said  that 
he  bongbt  them  for  a  house  at  Dumfries,  for  which  house  he  had 
bought  goods  of  the  plaintiff  the  season  before,  but  did  not  name  the 
principal,  nor  did  the  seller  ask  it ;  and  the  court  said  he  was  not 
bound  to  ask  it.  Thomson  v.  Davenport.  In  error,  from  Borough 
CoTurt  of  Liverpool.     9  B.  and  C.  78. 

K  2 
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lAen. — By  the  general  usage  of  trade,  where  there  is  a 
course  of  dealings  and  general  account  between  the  merchant 
and  factor^  and  a  balance  is  due  to  the  factor,  he  has  a  hen 
on  all  goods  in  his  hands  for  such  balance  of  the  general  ac- 
count, without  regard  to  the  time  when,  or  on  what  account, 
he  received  the  goods^ 

With  respect  to  this  general  lien,  it  is  to  be  observed : 

First,  That  it  will  not  attach  until  the  goods  come  into  the 
possession  of  the  factor^. 

Secondly,  The  lien  exists  during  such  time  only  as  the 
factor  has  possession  of  the  goods;  for  if  he  should' part 
with  the  possession  after  the  lien  has  attached,  the  lien  is 
gones^.  But  where  a  &ctor  is  in  advance  for  goods  by  actual 
payment,  or  where  he  sells  under  a  del  credere  commission, 
whereby  he  becomes  responsible  for  the  price,  he  has  a  lien  on 
the  price,  although  he  should  have  parted  with  the  possession 
of  the  goods''.  And  this  rule  holds,  although  money  should 
have  been  advanced  by  the  factor,  at  the  time  when  he  knew 
that  the  principal  was  in  insolvent  circumstances^.  The  owner 
of  goods  being  indebted  to  a  factor  in  an  amoimt  exceeding 
their  value,  consigned  them  to  him  for  sale :  the  factor  being 
also  similarly  indebted  to  J.  S.  sold  the  goods  to  him.  The 
factor  afterwards  became  bankrupt ;  and  on  a  settlement  of 
accounts  between  J.  S.and  the  assignees,  J.  S.  allowed  credit 
to  them  for  the  price  of  the  goods,  and  he  then  proved  the 
residue  of  the  claim  against  the  estate :  it  was  holden^,  that 
as  the  factor  had  a  lien  on  the  whole  price  of  the  goods,  such 
settlement  of  accoimts  between  the  vendee  and  the  assignees 
afforded  a  good  answer  to  an  action  against  the  vendee  for  the 
price  of  the  goods,  brought  either  by  or  on  the  account  of  the 
origuial  owner.  But  where  a  feu^tor  has  not  any  special  claim 
on  the  goods,  and  he  has  disposed  of  them,  whereby  he  has 
lost  the  advantage  arising  from  possession,  the  debt  is  to  be 
considered  as  the  debt  of  the  principal,  and  the  factor  has  no 
lien  on  the  price.  The  plaintiff,  who  was  resident  in  Ireland, 
employed  two  persons,  as  his  factors  in  London,  to  sell  goods 
for  him,  which  he  had  sent  to  them^    The  factors  sold  these 

e  Kniger  v.  Wilcox,  Ambl.  252.    1  i  Foxcroftv.  Devonshire,  2  Burr.  931. 

Kenyon,  32.  S.  C.  Gardiner  ▼.  Cole-  k  Hudson  v.  Granger,  5  B.  and  A.  27. 

man,  cited  1  Bur.  494.  &  per  BuUer,  1  Garratt  v.  Cullum,  T.  9  Ann.  B.  K. 

J.  6  East,  28.  n.  S.  P.  stated  by  Willes,  C.  J.  delivering  the 

f  Kinlocb  v.  Craig,  3  T.  R.  119.  783.  opinion  of  the  court  in  Scott  v.  Sur- 

g  See  Sweet  y.  Pym,  1  East,  4.  and  man,  Willes,  4a5  ;  reported  also  in 

BuUer,  J.  in  Lickbarrow  y.  Mason,  Bull.  N.  P.  42.  ed.  Gth,  by  the  name 

6  East,  27.  n.  of  Garratt  y.  CuUum. 
h  See  Drinkwater  y.  Goodwin,  Cowp. 

25 1 .  Hudson  v.  Granger,  5  B.  A:  A.  27 . 
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goods  to  J.  8.  for  a  certain  sum ;  the  plaintiff  not  knowing  to 
vrhom  they  were  sold^  and  J.  S.  not  knowing  that  they  be- 
longed to  the  plaintiff^  the  goods  having  been  delivered  to^ 
him  as  the  goods  of  the  factors.  The  factors,  before  pay- 
ment, became  bankrupts,  and  their  debts  were  assigned  by 
the  commissioners  to  the  defendants,  who  afterwards  re- 
ceived from  J.  S.  the  money  for  the  goods.  The  plaintiff 
having  brought  an  action  against  the  deifendants  for  money 
had  and  received,  the  case  was  reserved  by  Holt,  C.  J.  for 
the  opinion  of  the  Court  of  King's  Bench,  who  gave  judg- 
ment, after  argument,  for  the  plaintiff.  This  case  was  after- 
wards cited  before  Parker,  C.  «f.  at  the  London  Sittings,  and 
allowed  to  be  law;  because,  although  it  was  agreed,  that 
payment  by  J.  S.  to  the  factors,  with  whom  the  contract  was 
made^  would  have  discharged  J.  S.  as  against  the  principal^ 
yet  the  debt  was  not  in  hao  due  to  the  factors ;  but  to  the  per-- 
son  whose  goods  they  were ;  and  therefore  it  was  not  assigned 
to  the  defendants  by  a  general  assignment  of  their  debts,  but 
remained  due  to  the  phontiff  as  before ,  and  having  been  paid 
to  the  defendants,  who  had  not  any  right  to  have  it,  it  must  be 
considered  in  law  as  paid  for  the  use  of  him  to  whom  it  was 
due ;  and^  consequently,  an  action  might  be  maintained  by 
him  as  for  money  had  and  received  to  his  use.  The  plain- 
tiffs, who  were  partners,  resident  beyond  sea,  consigned  a 
quantity  of  tar  to  R.  S.,  the  bankrupt,  brother  of  one  of  the 

Elaintiffs,  as  their  factor"^.  There  had  been  mutual  dealings 
etween  the  two  brothers,  the  accounts  of  which  were  then 
imsettled*  The  ship  and  goods  arrived  in  the  Thames,  from 
Carolina.  The  factor^  having  received  the  bill  of  lading,  sold 
the  tar  to  J.  S.,  upon  an  agreement  that  it  should  be  paid  for 
in  promissory  notes,  payable  four  months  aft:er  the  deUvary 
of  the  goods.  A  few  days  after  the  sale,  the  vendee  gave  the 
factor,  in  part  payment,  two'  promissory  notes.  Soon  after- 
wards the  factor  committed  an  act  of  bankruptcy,  and  the 
defendants  were  chosen  assignees  under  the  commission. 
The  bankrupt  delivered  up  the  two  notes  to  the  assignees^ 
and  they  received  the  money  due  upon  them.  They  like- 
wise confirmed  the  sale,  and  settled  the  account  with  the 
vendee,  and  received  the  balance.  An  account  for  money 
had  and  received  having  been  brought  by  the  plaintiffs 
against  the  assignees,  for  tibe  recovery  of  the  money  received 
on  the  notes,  and  the  money  received  on  the  settlement  of 
the  account,  it  was  holden,  that  the  plaintiffs  were  entitled 

m  Scott  and  another  y.  Sunnan  and        rougb,deliveringjadgTnent  in  Taylor 
others,  auigneesof  R.  S.  a  bankrupt,        y,  Plumer,  3  M.  &  S.  57&. 
WiUei,  400.  cittd  by  Lord  EUenbo- 
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to  recover  both  sums;  Willes^  C.  J«  (who  delivered  the 
opinion  of  the  court,)  observing,  as  to  the  first,  that  the  notes, 
having  been  in  the  hands  of  the  bankrupt  at  the  time  of  his 
bankruptcy,  were  capable  of  being  distinguished  from  the 
rest  of  the  bankruptrs  estate,  and  therefore  could  not  be  ap- 
plied to  the  bankrupt's  debts;  consequently  the  plaintiffs 
were  entitled  to  recover  the  value  of  those  notes  which  had 
been  received  by  the  defendants  in  like  manner  as  if  the 
goods  had  remained  in  specie,  imsold  in  the  bankrupt's  hands 
at  the  time  of  the  bankruptcy,  the  plaintiffs  might  have  re- 
covered them  in  an  action  of  trover.  As  to  the  second  sum, 
the  general  rule  was,  that  if  a  person  received  money,  which 
ought  to  be  paid  to  another,  an  action  would  lie  as  for 
money  had  and  received ;  that  the  assignees  having  received 
the  money,  which  belonged  to  the  plaintiffs,  they  ought  to 
have  paid  it  to  the  plaintiffs,  and  not  having  done  so,  this 
action  would  lie  against  them  for  so  much  money  had  and 
received  to  the  use  of  the  plaintiffs. 

Thirdly,  A  factor  has  not  a  lien  in  respect  of  debts  which 
have  accrued  previously  to  the  time  at  which  his  character  of 
factor  commenced.  A.,  a  factor,  sold  the  goods  of  B.,  in 
his  own  name",  to  C. :  C,  without  paying  for  these  goods 
sent  another  parcel  of  goods  to  A.,  to  seU  for  him,  not  luiving 
employed  A.  as  a  factor  before.  C.  became  bankrupt,  and 
his  assignees  claimed  the  goods  sent  by  C.  to  A.,  which  still 
remained  unsold,  tendering  the  charges  upon  those  goods. 
A.  refused  to  deUver  them,  claiming  a  lien  upon  them  for 
the  price  of  the  former  goods  sold  by  him  to  C.,  the  balance 
between  A.  and  B.  being  in  favour  of  A.  An  action  of  trover 
having  been  brought  by  the  assignees,  against  A.,  for  the 
value  of  the  goods  sent  by  C,  it  was  holden,  that  they  were 
entided  to  recover. 

Liability  of  Principal. — ^The  maxim,  that  the  principal  is 
civilly  responsible  for  the  acts  of  his  agent,  universally  pre- 
vails both  in  courts  of  law  and  equity®.  Upon  this  principle 
it  was  holden,  by  Holt,  C.  J.,  that  a  merchant  was  answera- 
ble for  the  deceit  of  his  factor  who  had  sold  some  silk  to  the 
plaintiff,  as  sUk  of  a  superior  quality,  knowing  it  to  be  silk 
of  an  inferior  quality?  (5).    Notice  to  the  principal  is  notice 

n  Houghton  y.  Matthews,  per  Heath,    o  4  T.  R.  66.  per  Kenyon,  C.  J. 
Rooke,  and  Chambre,  Js.  AWanley,    p  Hem  ▼.  Nichols,  Salk.  289.     Per 
C.  J.  dissentiente,  3  Bos.  &  Pul.  485.        Holt,  C.  J.  at  Nisi  Prius. 


(5)  But  see  9  H.  6.  53.  b.  cited  in  Bro.  Abr.  Actions  sur  le  case, 
pi.  8.  where  it  was  said  by  the  court,  if  my  servant  sell  false  stuff. 
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to  all  his  agents^  if  there  be  reasonable  time  to  communicate 
that  notice  to  the  agents  before  the  event  which  raise$  the 
question  happens  9. 

The  law^  established  by  the  decisions^  relating  to  goods 
shipped  in  the  names  of  persons  who  were  not  the  actual  pro- 
prietors thereof,  and  to  the  deposit  or  pledge  of  goods,  having 
been  found  to  afford  great  facility  to  fraud,  and  to  produce 
fr^uent  litigation,  and  proving  in  its  effects  highly  injurious 
to  die  interests  of  commerce,  the  legislature  interposed,  and 
by  Stat.  4  Geo.  4.  c.  83.  (18th  July,  1823,)  it  was  enacted, 
**That  any  person  intrusted  for  the  purpose  of  sale  with  any 
goods,  and  by  whom  such  goods  shall  be  shipped  in  his  own 
name,  or  in  whose  name  any  goods  shall  be  shipped  by  any 
other  person,  shall  be  deemed  to  be  the  true  owner,  so  as  to 
entitle  the  consignee  to  a  hen  thereon,  m  respect  of  any 
money  or  negotiable  security,  advanced  or  given  by  .such 
consignee,  to  or  for  the  use  of  the  person  in  whose  name  such 
goods  shall  be  shipped,  or  in  respect  of  any  money  or  nego- 
tiable security  received  by  him  to  the  use  of  such  consignee, 
in  Uke  manner  as  if  such  person  was  the  true  owner,  pro- 
vided such  consignee  shall  not  have  notice  by  the  bill  of 
lading,  at  or  before  the  advance  or  receipt  of  tiie  money  or 
n^otiable  security,  that  the  person  shipping,  or  in  whose 
name  the  goods  are  shipped,  is  no^  the  actuid  and  honk  fide 
owner;  provided   also,  that  the  person  in  whose  name 
such  goods  are  shipped  shall  be  taken  for  the  purposes  of  this 
act  to  have  been  in^usted  therewith,  unless  the  contrary  shall 
appear  or  be  shewn  in  evidence  by  the  person  disputing  such 
fact.     By  s.  2.  Any  person,  body  pohtic  or  corporate,  may 
accept  any  goods  or  bill  of  lading,  in  deposit  or  pledge  from 
any  consignee,  and  enforce  the  right  possessed  by  such  con- 
signee, but  shall  acquire  no  frirther  right  than  was  possessed 
by  the  consignee  at  the  time  of  the  pledge."    The  3rd  section 
provides,  that  this  act  shall  not  be  construed  so  as  to  prevent 
the  owner  from  demanding  and  recovering  the  goods  from 
the  factor  before  they  have  been  pledged,  or  from  his  as- 
signees in  the  event  of  his  bankruptcy ;  nor  from  demanding 
or  recovering  fit)m  any  person,  or  his  assignees  in  case  of  his 

q  Mayhew  v.  Eames,  3B.  and  C.  601.        land,  6  Nev.  and  Mann.  490.  4  Ad. 
recognized  in  WiJlis  ?.  Bank  of  Eng-        and  £11.  21.  S.  C. 


an  action  on  the  case  does  not  lie  against  me,  unless  he  sold  it 
through  my  covin  or  by  my  command. 


« 
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bankruptcy^  or  from  any  body  corporate,  the  goods  deposited 
or  ple(^ea^  upon  repayment  of  the  moneyy  or  on  restoration, 
of  the  negotiable  security^  or  on  |)ayment  of  a  sum  of  money 
equal  to  the  amount  of  such  security ;  nor  from  recovering 
from  such  person,  or  body  corporate,' any  balance  remaining 
in  his  hands  as  the  product  of;  the  sale  of  such  goods,  afler 
deducting  thereout  the  amoimt  of  the  money  or  negotiable 
security ;  provided  that  in  case  of  Jihe  bankruptcy  of  such 
factor,  the  owner  of  the  goods  so  pledged  and  redeemed  shall 
be  held  to  have  discharged,  pro  tanto,  his  debt  to  the  bank- 
rupt's estate. 

Shortly  afterwards  it  was  found  expedient  to  alter  and 
amend  the  foregoing  statute,  and  to  make  further  provisions; 
and  therefore,  by  stat.  6  Geo.  4.  c.  94.  (5th  July,  1825),  it 
was  enacted,  that  any  person  intrusted  for  the  purpose  of 
consignment  or  sale  with  any  goods,  and  who  shall  have 
shipped  such  goods  in  his  own  name,  and  any  person  in 
whose  name  any  goods  shall  be  shipped  by  any  other  person 
shall  be  deemed  to  be  the  true  owner,  so  far  as  to  entitle  the 
consignee  to  a  lien  thereon,  in  respect  of  any  money  or  nego- 
tiable security  advanced  or  given  by  such  consignee  to  or  for 
the  use  of  the  person  in  whose  name  such  goods  shall  be 
shipped,  or  in  respect  of  any  money  or  negotiable  security 
received  by  him  to  the  use  of  such  consignee,  in  the  like 
manner,  and  to  all  intents  and  purposes,  as  if  such  person  was 
the  true  owner;  provided  such  consignee  shall  not  have  notice 
by  the  bill  of  lading  or  otherwise,  at  or  before  the  advance 
or  receipt  of  tlie  money  or  negotiable  security,  that  the  per- 
son shipping,  or  in  whose  name  the  goods  are  shipped^  is  not 
the  actual  and  bona  fide  owner;  provided  also,  that  the  per- 
son in  whose  name  any  such  goods  are  to  be  shipped,  shall 
be  taken,  for  die  purpose  of  this  act,  to  have  been  intrusted 
therewith  for  the  purpose  of  consignment  or  of  sale,  unless 
the  contrary  be  made  to  appear,  by  bill  of  discovery  or  other- 
wise, or  be  made  to  appear  or  be  shewn  in  evidence  by  any 
person  disputing  such  fact;  and  by  s.  2,  that  any  person  in- 
trusted with,  and  in  possession  of  any  bill  of  lading,  India 
warrant,  dock  warrant,  warehouse  keeper's  certificate,  whar- 
finger's certificate,  warrant  or  order  for  deUvery  of  goods, 
shall  be  deemed  to  be  the  true  owner  of  the  goods  described 
in  the  said  several  documents,  so  far  as  to  give  validity  to 
any  agreement  (6),  thereafter  entered  into  by  such  person 


(6)  Persons  who  would  avail  themselves  of  the  provisions  of  this 
act,  must  prove  the  agreement.     Evans  v.  JVuman,  2  B.  &  Ad.  886. 
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with  any  person,  for.  the  sale  or  disposition  of  the  goods  or 
any  part  hereof,  or^or  the  deposit  or  pledge  thereof,  or  any 
part  thereof,  as  a  security  ]Ebr  any  money  or  negotiable  in- 
strument advanced  or  given  by.  such  persons,  &c.  upon  the 
£dth  of  such  several  documents;  provided  such  persons,  &c. 
shufl  not  have,  notice  by  such  .'documents,  or  otherwise,  that 
the  person  intrusted  is  not  the  actual  and  bona  fide  owner  of 
the  goods  so  sold  or  pledged:  provided>^  that  in  case  any  per- 
son, &c.  shall  accept  any  such  goods  in  deposit  or  pledge  m)m 
any  such  person  so  in  possession  and  intrusted,  u^i/Aou/  notice, 
as  security  for  any  debt  or  demand  due  from  such  person  so 
intrusted  and  in  possession  to  such  person,  &c.  before  such 
deposit  or  pledge,  then  such  person,  &c.  so  taking  such 
goods  in  deposit  or  pledge,  shall  acquire  no  further  right  in 
the  goods  or  any  such  document  than  was  possessed  by  the 
person  so  possessed  and  intrusted  at  the  time  of  such  deposit 
or  pledge  as  a  security;  but  such  person,  &c.  so  taking  such 
goods  in  deposit  or  pledge,  shall  and  may  acquire  and  enforce 
such  right  as  was  possessed  by  such  person  so  possessed  and 
intrusted:  and,  by  s.  4,  any  person,  &c.  may  contract  ^th 
any  agent  intrusted  with  any  goods  (7),  or  to  whom  the  same 
may  be  consigned,  for  the  purchase  of  any  such  goods,  and 
receive  the  same  of,  and  pay  the  same  to,  such  agent,  and 
such  contract  and  payment  shaU  be  binding  against  the 
owner  of  such  goods,  notwithstanding  such  person,  ^c.  shall 
have  notice,  that  the  person  making  such  contract,  or  on 
whose  behalf  such  contract  is  made,  is  an  agent,  provided  such 
contract  and  payment  be  made  in  the  usual  and  ordinary 
course  of  business,  and  that  such  person,  &c.  shall  not,  when 
such  contract  is  entered  into  or  payment  made,  have  notice 
that  such  agent  is  not  authorized  to  sell  the  goods  or  to  re- 
ceive the  purchase-money.    And  by  the  5th  section  (8),  any 

n  s.  a. 


In  this  case  the  defendant  had  received  by  way  of  pledge,  India  war- 
rants from  the  [plaintiff's  broker,  who  bad  been  intrusted  with  them, 
without  any  authority  to  pledge  or  sell,  under  a  written  agreement. 
It  was  holden,  that  defendant  was  bound  to  produce  the  agreement. 

(7)  It  is  difficult  to  say  precisely  what  is  meant  by  "  an  agent 
intrusted  with  goods;"  but  a  wharfinger  is  not  sudi  a  person. 
MoiUt  V.  Whitientwy,  2  B.  and  Ad.  486. 

(8)  A  broker  having  accepted  bills  for  his  principal  on  the  se- 
curity of  goods  then  in  his  huids,  pledged  the  goods  with  a  pers^ 
who  had  notice  of  the  agency,  but  did  not  inform  the  principal  of  thb 
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person,  &c.  may  take  any  such  goods  or  any  such  document 
in  deposit  or  pledge  from  any  such  factor  or  agent,  notwith- 
standing such  person,  8(C.  shall  have  notice^  that  the  person 
making  such  deposit  or  pledge  is  a  factor  or  agent;  but  then 
such  person,  &c.  shall  acquire  no  further  right  to  the  goods 
or  document,  for  the  delivery  thereof,  than  was  possessed  or 
might  have  been  enforced  by  the  factor  or  agent  at  the  time 
of  such  deposit  or  pledge  as  security;  but  such  person,  &c« 
shall  and  may  possess  and  enforce  such  right  as  was  possessed 
and  might  have  been  enforced  by  such  factor  or  agent  at  the 
time  of  such  deposit  or  pledge.  [The  right  of  a  factor  to 
pledge  under  this  section  depends  upon  the  question  whedier, 
upon  the  face  of  the  whole  account  between  them,  the  prin- 
cipal is  indebted  to  the  factor.  Robertson  v.  Kensington,  5 
M.  &  Ry.  381.] 

It  is,  however,  provided®,  that  nothing  herein  contained 
shall  be  construed  to  prevent  the  true  owner  of  the  goods  from 
recovering  the  same  from  his  factor  or  agent  before  a  sale, 
deposit,  or  pledge,  or  from  the  assignees  of  such  factor  or 
agent  in  the  event  of  his  bankruptcy,  nor  to  prevent  the 
owner  from  recovering  from  any  person,  &c.  the  price  agreed 
to  be  paid  for  the  purchase  of  such  goods,  subject  to  any  right 
of  set-off  on  the  part  of  such  person,  &c.  against  such  factor  or 
agent,  nor  to  prevent  the  owner  from  recovering  from  such 
person,  &c.  the  goods  deposited  or  pledged  upon  repayment  of 
the  money,  or  on  restoration  of  the  negotiable  instrument  ad- 
vanced on  the  security  thereof  by  such  person,  &c.  to  the  fac- 
tor or  agent,  and  upon  payment  of  such  further  sum  of  money 
or  on  restoration  of  such  other  negotiable  instrmnent  (if  any) 
as  may  have  been  advanced  by  the  factor  or  agent  to  the 
owner,  or  on  payment  of  money,  equal  to  the  amount  of  such 
instrument,  nor  to  prevent  the  owner  from  recovering  from 
such  persons,  &c.  any  balance  remaining  in  his  himds  as 
the  produce  of  the  sale  of  the  goods,   after  deducting  the 

o  s.  6. 


transaction;  it  was  holden*,  that  under  this  section  the  broker  could 
transfer  such  right  only  as  he  had,  which  was  a  right  to  be  indem- 
nified against  the  bills  which  he  had  accepted,  and  that  the  principal, 
having  satisfied  those  bills,  was  entitled  to  have  back  his  goods  from 
the  pawnee  without  paying  the  amount  for  which  they  were  pledged. 

*  Fletcher  v.  Heath,  7  B.  &  C.  517.  The  provision  in  this  section  refers  to 
a  deposit  or  pledge  only,  made  distinctly  as  such.  Thompson  v.  Farmer,  M.  & 
Malk.  48. 
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money  or  negotiable  instrument  advanced  on  the  security 
thereof;  and  in  case  of  the  bankruptcy  of  the  factor  or  s^nt, 
the  owner  of  the  goods  so  pledged  and  redeemed  shall  be  held 
to  have  discharged  pro  tanto  his  debt  to  the  estate  of  such 
bankrupt/'  See  Taylor  v.  Kymer,  3  B.  &  Ad.  320,  where 
the  transfer  of  India  wairants  under  the  circumstances  was 
not  holden  to  be  a  sale  or  disposition  within  the  meaning  of 
the  foregoing  statute.  The  remaining  sections  of  this  statute 
relate  to  the  prosecution  of  agents  fraudulently  pledging  the 
goods  of  their  principaL 

Evidence, — ^It  is  a  general  rule  of  evidence,  that  where  a 
witness  has  a  direct  interest  ii)  the  event  of  a  cause,  his  tes- 
timony cannot  be  received  (9).  But,  from  necessity,  an  ex- 
ception has  been  introduced  in  the  case  of  factors  and  bro- 
kers, because  from  the  nature  of  the  transactions  in  which 
they  are  engaged,  the  contracts  they  make  for  other  persons 
cannot  be  proved  without  them.  Hence  it  has  been  holden  P, 
that  a  fiEictor  is  a  good  witness  to  prove  the  contract  of  sale, 
inan  action  by  the  principal,  for  tiie  price  of  the  goods  sold. 
And,  in  a  later  case%  it  was  determined,  that  there  was  not 
any  difference,  in  point  of  interest,  between  a  person  who 
seOs  upon  commission,  and  one  who  is  to  have  a  share  of 

p  Dixon  V.  Cooper,  3  Wils.  40.  q  Bex^jamiii  t.  Portetu,  2  H.  Bl.  500. 

per  Heath  and  Rooke  Js. 


(9)  By  Btat.  3  &  4  W.  4.  c.  42.  b.  26,  in  order  to  render  the  re- 
jection of  witnesses,  on  the  ground  of  interest,  less  frequent,  it  is 
enacted,  "  that  if  any  witness  shall  be  objected  to  as  incompetent,  on 
the  ground  that  the  verdict  or  judgment  would  be  admissible  in  evi- 
dence for  or  against  him,  such  witness  shall  nevertheless  be  examined; 
but,  in  that  case,  a  verdict  or  judgment  in  that  action  in  favour  of 
the  party  on  whose  behalf  he  shall  have  been  examined,  shall  not  be 
admissible  in  evidence  for  him,  or  any  one  claiming  under  him,  nor 
shall  a  verdict  or  judgment  against  the  party,  on  whose  behalf  he 
shall  have  been  examined,  be  admissible  in  evidence  against  him  or 
any  one  claiming  under  him."  And  by  s.  27,  "  the  name  of  every 
witness  objected  to  as  incompetent  on  the  ground  that  such  verdict 
or  judgment  would  be  admissible  in  evidence  for  or  against  him, 
shall,  at  the  trial,  be  indorsed  on  the  record  or  document  on  which 
the  trial  shall  be  had,  together  with  the  name  of  the  party  on  whose 
behalf  he  was  examined,  by  some  officer  of  the  court,  at  the  request 
of  either  party,  and  shall  be  afterwards  entered  on  the  record  of  the 
judgment;  and  such  indorsement  or  entry  shall  be  sufficient  evidence 
that  such  witness  was  examined,  in  any  subsequent  proceeding  in 
which  the  verdict  or  judgment  shall  be  offered  in  evidence." 
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the  profit;  and^  ooiuiequently^  that  a  person  who  was  em- 
ployed to  sell  goods,  and  was  to  receive  for  his  trouble  what- 
ever money  he  could  procure  for  them  beyond  a  stated  sum, 
was  a  competent  witness  to  prove  the  contract  between  the 
seller  and  buyer.  So  a  broker,  who  has  effected  a  policy  and 
has  a  lien  on  it  for  his  premiums,  is  a  competent'  witness, 
(notwithstanding  his  lien,)  to  prove  all  matters  connected 
with  the  policy. 

r  Hunter  ▼.  Leathley,  10  B.  and  C.  868. 
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FISHERY. 

I.  Of  the  Right  of  Fishery  in  the  Sea  and  in  the  Creeks  and 

Arms  thereof y  and  in  fresh  Rivers. 
II.  Of  the  different  Kinds  of  Fishery — Several  Fishery — 

Free  Fishery — Common  of  Fishery. 


I.  Of  the  Right  of  Fishery  in  the  Sea,  and  in  the  Creeks  and 
Arms  thereof  and  in  fresh  Rivers. 

J.  HE  right  of  fishing  in  the  sea%  and  the  creeks  and 
arms  thereof^  is  originally  lodged  in  the  crown^  in  Uke  man- 
ner as  the  right  of  nshing  in  a  private  or  inland  river  is  origi- 
nally lodged  in  the  owner  thereof.  But  although  the  king 
is  the  owner,  and  as  a  consequence  of  his  property,  hath  the 
primary  right  of  fishing  in  the  sea,  or  creeks  or  arms  thereof, 
yet  all  the  king's  subjects  in  England  have  regularly  a  Uberty 
of  fishing  in  die  sea,  and  the  creeks  and  arms  thereof,  as  a 
public  common  of  piscary,  and  may  not,  without  injury  to 
their  right,  be  restrained  of  it,  tmless  in  such  places,  creeks, 
or  navigable  rivers,  where  the  kin^,  or  some  particular  sub- 
ject, hath  gained  a  propriety  exclusive  of  that  common  li- 
berty, either  by  the  kin^s  charter  or  grant,  or  by  custom  and 
usage,  or  prescription.^'  It  appears  from  this  passage,  that 
Lord  Hale  thought  an  exclusive  right  of  fishery  in  an  arm  of 
the  sea  might  bdong  to  a  subject^.  And  of  this  opinion  were 
the  Court  of  B.  R.  in  Carter  and  another  v.  Murcot  and  ano- 
ther,  4  Burr.  2162.  where  it^was  decided,  that  a  plea  which 
prescribed  for  a  several  fishery  in  an  arm  of  the  sea,  was 
good^  but  it  was  there  sud,  that,  as  the  presumption  in  such 

a  Ld.  Hale,  De  Jure  Maris,  p.  1 .  c.  4.  b  See  also  8.  Ed  4. 19.  a.  4  T.  R.  439. 

Hargrave's  Tracts,  vol.  1.  p.  11.  See  8,  P.  admitted  by  Kenyon,  C.  J.  and 

also  the  case  of  the  Royal  Fishery  of  Aihhurst,  J. 
the  Banne.  Dav.  R.  56. 
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case  was  in  favour  of  the  king  and  public,  it  was  incumbent 
on  the  plaintiff  to  provehis  exclusive  right,  agreeably  to  the 
rule  laid  down  by  Lord  Hale,  in  1  Mod.  105,  that  if  any  one 
will  appropriate  a  privilege  to  himself,  the  proof  lies  on  his 
side,  in  Ward  v.  Creswell,  Willes  Rep.  265.  and  16  Yin. 
Abr.  654.  tit  Pisoiry  (B.)  S.  C.  the  court  held,  that  all  the 
subjects  of  England,  of  common  right,  might  fish  in  the  sea, 
it  being  for  the  good  of  the  commonwealth,  and  for  the  sus- 
tenance of  the  people  of  the  realm,  and  that  therefore  a  pre- 
scription for  it,  as  appurtenant  to  a  particular  township,  was 
void,  and  as  absurd  as  a  prescription  would  be  for  travelling 
the  king's  highway,  or  for  the  use  of  the  air  as  appurtenant  to 
a  particular  estate.  To  trespass  for  fishing  in  the  plaintiff's 
fishery^,  defendant  pleaded,  that  the  place  is  an  arm  of  the 
sea,  in  which  every  subject  has  a  right  to  fish;  the  plaintiff  in 
his  replication  claimed  an  exclusive  right  by  prescription,  tra- 
versing the  general  right.  It  was  holden,  diat  this  was  a  bad 
and  inmiaterial  traverse,  and  might  be  passed  over  by  the  de- 
fendant, and  that  it  was  competent  to  him  to  traverse  the  pre- 
scriptive right  of  the  plaintiff  stated  in  the  replication.  In 
BagottY.  Orr,  2  Bos.  &  Pul.  472.  the  court  seem  to  have  been 
of  opinion,  that  primd  facie  every  subject  has  aright  to  take 
fish  found  on  the  sea  shore  between  high  and  low  water  mark, 
but^that  such  general  right  might  be  restrained  by  an  exdu- 
sive  light  in  an  individuaL 

Fresh  rivers,  of  what  kind  soever,  of  common  right  belong 
to  the  owners  of  the  soil  adjacent^;  so  that  the  owners  of  the 
one  side  have,  of  common  right,  the  propriety  of  the  soil, 
and  consequently  the  right  of  fishing,  usque  filum  aqtue,  and 
the  owners  of  the  other  side  the  right  of  soil  or  ownership, 
and  fishing  unto  the  Jilum  aqtuB  on  their  side.  And  if  a  man 
be  owner  of  land  on  both  sides,  in  common  presumption  he 
is  owner  of  the  whole  river,  and  hath  the  right  of  fishing  ac- 
cording to  the  extent  of  his  land  in  length.  But  special  usage 
may  alter  that  common  presumption;  for  one  may  have  the 
river,  and  others  the  soil  adjacent;  or  one  may  )iave  the  river 
and  soil  thereof,  and  another  the  free  or  several  fishery  in 
that  river. 

c  Richardson  v.  the  Mayor,  &c  of  Or-    d  Ld.  Hale,  De  Jure  Maris,  p.  1,  c  1. 
ford,  2  H.  BL  182.  Hargraye'i  Tracte,  vol.  1.  p.  5.    Da- 

Tis'i  R.  67.  a.  b. 
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IL    Of  the  different  Kinds  of  Fishery — Several  Fishery — 
Free  Fishery — Common  qf  Fishery. 

A  several  fishery  is  where  a  person  has  an  exclusive  right 
of  fishery^  either  in  his  own  soil  or  in  the  soil  of  another®  (1). 
He  who  ihas  a  several  fishery  is  not  necessarily  the  owner  of 
the  soil^ ;  but  as  the  exclusive  right  of  fishing  is  an  incident 
to  the  ownership  of  the  soil^  it  will  be  presumed  ^,  until  the 
contrary  be  shewn,  that  such  right  resides  in  the  owner  of 
the  soil.  Hence,  to  an  action  of  trespass  for  an  injury  to  a 
right  of  several  fishery,  it  is  a  good  plea  that  the  soil  and 
freehold  belong  to  defendant^  (2).  To  this,  however,  the 
plaintiff  may  reply  title  to  the  several  fishery,  either  by  pre- 
scription or  grant,  thereby  rebutting  the  presumption  of  the 
right  of  several  fishery  being  still  vested  in  the  owner  of  the 
soil.  Where  a  subject  was  owner  of  a  several  fishery  in  a 
navigable  river,  where  the  tide  flows  and  reflows,  which 
fishery  had  been  granted  to  him  before  magna  charta,  by  the 
description  of  separalis  piscaria ;  it  was  holden^,  that  it  was 
an  incorporeal  and  not  a  territorial  hereditament,  and  diat  a 
term  for  years  in  it,  could  not  be  created  without  deed. 

If  a  person  be  seized  of  a  river^,  and  by  deed  grant  a  seve- 
ral fishery  in  the  same,  and  makes  livery  of  seisin  secundum 

e  FHz.  Abr.  Barre,  pi.  27.  cites  M.  20.    h  17  E.  4.  6.  b.  18  Ed.  4.  b.    Per  Pas- 
H.  6.  4.  ton,  J.  18  H.  6.  30.  a.  Fitz.  Abr. 

f  Har^raye's  Note,  Co,  Litt.  122.  a.  n.        Barre,  pi.  20.  S.  C. 
(7).  i  D.  of  Somerset  v.  Fog^ell,  5  B.  &  C. 

g  See  5  B.  &  C.  886.  875. 

k  1  Inst.  4  b.  But  see  Hargrave's  note. 


(1)  "  In  order  to  constitate  a  several  fishery,  it  is  reqiusite  that 
the  party  claiming  it  should  so  feur  have  the  right  of  fishing  inde- 
pendently of  all  others,  as  that  no  person  should  have  a  co-exten- 
sive right  with  him  in  the  object  daimed.  But  a  partial  indepen- 
dent right  in  another,  or  a  limited  liberty,  does  not  derogate  from 
the  right  of  the  general  owner."  Per  Lord  Mansfield,  C.  J.  deliver- 
ing the  resolution  of  the  court,  Seymour  and  others  v.  Ld,  Courtenay 
and  others,  5  Burr.  2814. 

(2)  See  also  10  H.  7.  24.  b.  28.  b.  a  case  very  clearly  reported ; 
but  it  is  said  there,  that  the  plea  is  not  good,  unless  it  conclude  with 
praying,  whether  plaintiff  shall  have  his  action  without  shewing  title. 
Per  Brian,  J.  but  in  20.  H.  6.  4.  a.  Newton,  C.  J.,  C.  B.  was  of 
opinion,  that  the  plea  might  be  conduded  either  way. 
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formam  eart«,  the  toil  does  not  pass ;  and  if  the  river  become 
dry,  the  grantor  may  take  the  benefit  of  the  soU,  for  a  parti- 
cular  right  only  passed  to  the  grantee.  A  prescriptive  right 
to  a  several  fishery  in  a  navigable  river  may  pass  as  appurte- 
nant to  a  manor^  A  right  of  fishery  is  divisible,  and  may  be 
abandoned  as  to  part,  while  another  part  is  preserved.  Hence, 
an  exclusive  right  to  dredge  for  oysters  may  subsist  as  appur- 
tenant to  a  manor,  although  it  be  lawful  for  all  the  king's  sub- 
jects to  catch  floating  fish  therein.  Trespass  for  breaking 
and  entering  his  dose,  and  fishing  in  separali  piscarid  9ud, 
and  for  taking  pisces  9W)8^.  After  venlict,  exception  was 
taken  to  the  declaration  in  arrest  of  judgment,  because  it  is 
said  pisces  suoa.  But  the  court  were  of  opinion,  that  being  in 
separali  piscaridy  it  might  well  be  said  pisces  suos,  because 
they  could  not  be  taken  by  any  other  person.  In  Fontleroy 
T.  AylmeTy  Ld.  Raym.  239.  where  the  declaration  stated  tiiat 
defendant,  in  separali  sud  piscarid  piscatus  fmt^  et  pisces 
cepitf  after  verdict  for  plaintiff,  an  exception  in  arrest  of 
judgment,  direcfly  the  reverse  of  that  in  the  foregoing  case, 
was  taken,  viz.  that  the  declaration  had  omitted  the  word 
stios;  but  the  court  thought  the  olyection  entitied  to  very 
little  weight;  because  the  plaintiff  having  alleged,  that  it  was 
his  fishery,  the  fish  tiier6  should  be  intended  primd  facie  to 
be  his  fish.  A.  being  seised  of  a  mill,  and  having  a  sole  fish- 
ery in  tiie  waters  of  tiie  mill,  granted  the  null,  with  all 
waters,  streams,  &c.  necessary  in  working  the  same,  ''  except, 
and  always  reserving,  the  ri^ht  and  privilege  of  fishing  in  tiie 
waters  of  the  said  mill.^^  It  was  holden'^,  that  this  was  an 
exception  of  the  sole  fishery,  and  not  a  reservation  of  a  new 
easement. 

Free  Fishery. 

It  is  to  be  lamented,  that  the  books  do  not  afford  materials 
for  an  accurate  description  of  a  free  fishery.  That  this  sub- 
ject is  involved  in  doubt  and  uncertainty,  will  appear  from 
the  following  passages,  extracted  from  tiie  writings  of  Mr. 
Justice  Blackstone  and  Mr.  Hargrave. 

Mr.  J.  Blackstone,  having  defined  common  of  fishery  to 
be  a  liberty  of  fishing  in  another  man's  water^^,  states  a  free 
fishery  to  be  an  exclusive  right  of  fishing  in  a  public  river, 

1  Rogers  v.  Allen,  1  Campb.  309.  n  Ld.  Paget  v.  Milles,  3  Doug.  43. 

m  Child  y.  Greenhill,  Cro.  Car.  553.    o  2  Bl.  Com.  39.  40.  Edn.  12. 
Sir  Wm.  Jones,  440.  S.  C. 
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and  adds^  ^^that  it  is  a  royal  franchise,  and  is  considered  as 
such  in  all  countries  where  the  feodal  poUty  has  prevailed^ 
though  the  making  such  grants,  and  thereby  appropriating 
what  seems  to  be  unnatural  to  restrain,  the  usie  of  running 
water,  was  prohibited  for  the  future  by  King  John^s  great 
charter ;  and  the  rivers  that  were  fenced  in  his  time  were 
directed  to  be  laid  open.  This  opening  was  extended  by  the 
second  and  third  chiurters  of  Henry  III.  to  those  also  which 
were  fenced  under  liichard  I.,  so  that  a  franchise  of  free 
fishery  ought  to  be  as  old  as  die  reign  of  Henry  II.  This 
differs  from  a  several  fishery,  because  he  that  has  a  several 
fishery  must  also  be  (or  at  least  derive  his  right  from)  the 
owner  of  the  soil,  which  in  a  free  fishery  is  not  requisite.  It 
differs  firom  a  common  of  pisciury,  in  that  the  free  fishery  is  an 
exclusive  right;  the  common  of  piscary  is  not  so;  and  there- 
fore, in  a  free  fishery,  a  person  has  a  property  in  the  fish  be- 
fore they  are  caught ;  in  a  common  of  piscary,  not  until  after- 
wards. Some,  indeed,  have  considered  a  free  fishery,  not  as 
a  royal  franchise,  but  merely  as  a  private  grant  of  a  hberty  to 
fish  in  the  several  fishery  of  the  grantor.  But  the  considering 
such  right  as  originally  a  flower  of  the  prerogative,  till  re- 
strained by  Magna  Charta,  and  derived  by  royed  grant,  previ- 
ously to  the  reign  of  Richard  I.,  to  such  as  now  claim  it  by 
prescription,  and  to  distinguish  it,  as  we  have  done,  from  a 
several  and  a  common  of  fishery,  may  remove  some  difficul- 
ties, in  respect  to  this  matter,  with  which  our  books  are  em- 
barrassed. On  this  passage  Mr.  Hargrave  made  the  follow- 
ing remarkP :  "  Bolhparts  of  this  description  of  a  firee  fishery 
seem  disputable.  With  regard  to  the  first  part,  although 
for  the  sake  of  distinction  it  might  be  more  convenient  to 
appropriate  free  fishery  to  the  firanchise  of  fishing  in  public 
rivers  by  derivation  from  the  crown ;  and  although  in  other 
countries  it  may  be  so  considered,  yet,  from  the  language  of 
our  books,  it  seems  as  if,  in  our  law,  practice  had  extended 
this  kind  of  fishery  to  all  streams,  whether  private  or  pub- 
lic: neither  the  register  nor  other  book  professing  any 
discrimination.  Reg.  95  4.  F.  N,  B.  88.  G.  Fitz.  Abr. 
Ass.  422.  17  E.  4.  6.  b.  7-  a.  7  H.  7-  13.  b.  With  respect 
to  the  2nd  part,  it  is  true,  that  in  Smith  v.  Kempe,  2  Salk. 
637-  Carth.  285.  S.  C.  the  court  held  free  fishery  to  im- 
port an  exclusive  right  equally  with  several  fishery,  chiefly 
relying  on  the  writ  in  the  Register  95.  b.  and  the  46  E.  3. 
II.  a.  But  then  this  was  only  the  opinion  of  two  judges ^ 
against    one^    who    strenuously    insisted,   that    the    word 

p  Hargrave's  Co.  Litt.  122.  a.  n.  7.  r  Eyre,  J. 

q  Holt,  C.  J.,  Dolbcn,  J. 
VOL.  II.  L 
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libera^  ex  vi  termim,  implied  common,  and  tihat  many  ju^ 
ments  and  precedents  were  fomided  on  Lord  Coke's  so  con- 
struing it.  That  the  dissenting  judge  was  not  wholly  un- 
warranted in  the  latter  part  of  his  assertion^  appears  from  two 
determinations  a  little  before  the  case  in  question,  yiz.  Upton 
y.  Dawkmsj  3  Mod.  97^  where  judgment  was  arrested  in 
trespass  for  breaking  and  entering  a  free  fisheiy ;  because  the 
declaration  alleged  me  fish  taken  to  be  the  fish  of  the  plain- 
tiff;  and  Pec^e  y.  Tucker^  cited  in  margin,  Carth.  286, 
where  judgment  was  arrested  on  the  same  groimd.'^  After 
the  precechng  remarks  were  published,  Mr.  J.  Blackstone, 
with  that  candour  and  libendity  which  are  the  inseparable 
companions  of  true  learning,  added  the  following  observation^ 
in  a  subsequent  edition  of  his  Commentaries :  ^^  It  must  be 
acknowledged,  that  the  right  and  distinctions  of  the  three 
species  of  fishery  are  yery  much  confounded  in  our  law 
Dooks ;  and  that  there  are  not  wanting  respectable  authori- 
ties (see  them  well  digested  in  Hargraye's  notes  on  Co.  Litt. 
122.  (23),)  which  maintain  that  a  severed  fishery  may  exist 
distinct  from  the  property  of  the  soil,  and  that  a  free  fishery 
implies  no  exdusiye  right,  but  is  synonimous  with  common 
of  piscary.''  Whatever  be  the  nature  of  free  fishery,  wnether 
it  be,  as  Mr.  J.  Blackstone  supposes,  an  exclusive  nght,  or  as 
Mr.  Hargrave  seems  to  think,  only  the  same  with  common  of 
fishery ;  since  the  case  of  Smith  v.  Kempe,  before  mentioned, 
it  is  too  late  now  to  contend,  that  an  action  of  trespass  vi  et 
armis  will  not  lie  for  an  injury  to  it  (3).  But  it  may  admit 
of  a  question,  whether  the  declaration  ought  to  state  the  fish 
taken  to  be  die  fish  of  the  plaintiff^.  It  seems,  that  such  al- 
legation ought  to  be  made. 

Common  of  Fishery. 

A  common  of  fishery  is  a  right  of  fishing  in  common  with 
other  persons  in  a  stream  or  river,  the  soil  whereof  belongs 
to  a  third  person.  This  does  not  differ  in  any  respect  firom 
any  other  right  of  common  %  and  trespass  will  not  he  for  an 

8  Salk.  637. 


(3)  It  should  be  remarked,  however,  that  the  declaration  in  Smith 
V.  Kempe,  was  for  breaking  and  entering  the  close  of  the  plaintiff, 
and  fishing  in  the  free  fishery  of  the  plamtiff  in  the  said  close.  See 
Carthew's  Rep.  p.  285. 
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mniry  to  it.    A  person  having  a  common  of  fishery  in  an- 
othei^s  land,  cannot  cut^  the  grass  growing  on  the  bank, 
j  Under  ancient  deeds  recognising  a  right  in  the  owner  of  an 

I  estate  to  have  a  weir  across  a  river  for  taking  fish^^  if  it  ap- 

pear that  such  weir  was  heretofore  made  of  brushwood, 
thnragk  which  die  fish  might  escape  into  the  upper  part  of 
the  river,  he  cannot  con^vert  it  into  a  stone  weir,  whereby  the 
possibili^  of  escape  is  debarred^  except  in  limes  of  extraordi- 
nary flood. 

t  13  H.  8.  p.  16.  b^  u  Weld  v..  Iforaby,  7  East,  195.. 
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FRAUDS,  STATUTE  OF. 

Siat.  29.  Car.  2.  c.  3.  entitled,  An  Act  for  Prevention  of 

Frauds  and  Perjuries. 

1.  Introduction.     The  first,  second,  and   third  Sections, 
relating    to  parol  Demises,   Assignments,   and  Sur^ 
renders. 
II.  The  fourth  and  seventeenth  Sections,  relating  to  Agree- 
ments. 
III.  The  fifth  and  sixth  Sections,  relating  to  the  Execution 
and  Revocation  of  Wills;  and  the  stat.  1  Vict.  c.  26. 
for  the  Amendment  of  the  Laws  with  respect  to  Wills. 


I.  Introduction.  The  first,  second,  and  third  Sections,  re- 
lating to  parol  Demises,  Assignments,  and  Sur- 
renders. 

Introduction.— Has  statute,  the  wise  provisions  of 
which  have  been  so  often  and  so  justly  commended  (1), 
originated  with  Lord  Nottingham,  who  probably  was  assisted 
by  Sir  Matthew  Hale,  Sir  F.  North,  and  Sir  Leoline  Jenkins, 
an  eminent  civilian^    Sir  M.  Hale,  however,  died  a  few 

a  See  Ash  v.  Abdy,  3  Swanst.  664.  Gilb.    £q.    R.  171.  and  Lord  Keeper 

Guildford's  Life,  p.  109. 


(1)  Lord  Nottingham  used  to  say  of  this  statute,  that  every  line 
of  it  was  worth  a  subsidy.  Lord  Keeper  Guildford's  Life  by  R. 
North,  p.  109.  See  also  Chaplin  v.  Rogers,  1  East,  194,  where 
Lord  Kenyon,  C.  J.  said,  "  It  is  of  great  consequence  to  preserve 
unimpaired  the  several  provisions  of  the  statute  of  frauds,  which  is 
one  of  the  wisest  laws  in  our  statute  book," 
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months  before  the  act  passed  into  a  law  (2) ;  and  this  cir- 
•cumstance  may  possibly  account  for  the  inaccuracies  which 
have  been  discovered  in  the  composition**.  To  detail  all  the 
clauses  of  this  statute,  and  to  notice  the  construction  which 
they  have  received  in  a  variety  of  decisions,  would  far  exceed 
the  limits  prescribed  to  this  Abridgment.  The  object  of  the 
present  chapter  will  be  merely  to  select  such  of  the  provisions 
of  the  statute  of  frauds  as  will  fall  within  the  scope  of  this 
work,  and  to  subjoin,  in  a  regular  series,  the  cases  which  have 
jurisen,  and  the  decisions  thereon. 

Ist  Section, — ^By  this  statute, /or  prevention  of  many  frau- 
dulent  practic€8j  which  are  commonly  endeavoured  to  be  up- 
held  by  perjury  and  subornation  of  perjury y  it  is  enacted,  that 
^  All  leases,  estates,  interests  of  freehold,  or  terms  of  years, 
or  any  uncertain  interest  of,  in,  to,  or  out  of  any  messuages, 
manors,  lands,  tenements,  or  hereditaments,  made  or  created 
by  livery  and  seisin  only,  or  by  parol,  and  not  put  in  writing, 
and  signed  by  the  parties  so  making  or  creating  the  same,  or 
their  agents  thereunto  lawfully  authorized  by  writing,  shall 
have  the  force  and  effect  of  leases  or  estates  at  will  only/' 

2nd  Section. — ^^^  Except  all  leases,  not  exceeding  the  term 
of  three  years  from  the  making  thereof,  whereupon  the  rent 
reserved  to  the  landlord,  during  such  term,  shall  amount  unto 
two-third  parts,  at  the  least,  of  the  full  improved  value  of  the 
thing  demised.'* 

Collecting  the  meaning  of  the  first  section  <^,  by  md  derived 
from  the  language  and  terms  of  the  second,  and  the  excep- 
tion therein  contained,  I  think,  that  the  leases,  &c.  meant 
to  be  vacated  by  the  first  section,  must  be  understood  as 
leas^  of  the  like  kind  with  those  in  the  second  section,  but 
which  conveyed  a  larger  interest  to  the  party  than  for  a  term 
of  three  years,  and  such  also  as  were  made  under  a  rent  re- 
served thereupon.    Hence,  where  the  plaintiff^  agreed  by 

b  See  Doug.  244.  n.  d  3.  C. 

c  Per  Ellenborough,  C.  J.  in  Crosby  v. 
Wadsworth,  6  East,  602. 


(2)  Sir  M.  Hale  died  on  the  25th  of  December,  1676.  The  par- 
liament met  on  the  15th  February  following,  and  this  statute  re- 
ceived the  royal  assent  on  the  16th  April,  1677.  From  the  circum- 
stance of  this  statute  not  having  passed  until  after  the  death  of  Sir 
M.  Hale,  Lord  Mansfield  inferred,  that  it  could  not  have  been  drawn 
by  him  ;  more  especially  as  the  bill  was  introduced  in  the  usual  man- 
ner, and  not  upon  any  reference  to  the  judges.  See  Wyndham  v. 
Chetwynd,  I  Burr.  418. 
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parolf  with  the  defendant,  for  &e  pturchase  of  a  standmg 
crop  of  mowing  grass,  then  growing  in  a  close  of  the  defend- 
ant's for  a  certain  sum ;  it  was  holden,  that  the  agreement 
was  not  a  lease,  estate,  interest  of  freehold,  or  term  of  years, 
^  or  an  imcertain  interest  of,  in,  to,  or  oat  of  lands  created  by 
parol,^^  within  tiie  meaning  of  the  first  section,  so  as  to  be 
void  on  the  ground  of  $u)t  having  been  in  vrriting.  A  lease 
by  parol  for  a  year  and  a  half,  to  commence  after  the  expi* 
ration  of  a  lease  which  wants  a  year  of  expiring,  is  good ;  for 
it  does  not  exceed  three  years  from  the  making.  Ryley  ▼• 
mcks,  M.  2  Geo.  2.  per  Kaym.  Bull.  N.  P.  173.  I  Str.  651. 
S*  C.  but  probably  firam  a  different  note.  But  a  parol  lease 
for  three  years,  to  commence  from  a  future  day,  is  void* 
Baker  d.  Nelson  v.  Reynolds^  B.  R.  E.  1785.  from  Mr.  Sal- 
ly's note,  Seij.  Hill^s  MSS.  vol.  21.  p.  167*  In  Innum  v. 
Stampf  B.  R.  TVin.  55  Geo.  3.  Dampier,  J.  said,  the  practice 
had  been  with  the  foregoing  case  of  Ryley  v.  Uicksy  although 
he  rather  inclined  to  think  that  the  second  section  of  tUs 
statute,  taken  with  s.  4.  was  confined  to  leases  executed  by 
possession,  on  which  two  thirds  of  the  improved  rent  were 
reserved.  This  opinion  of  Dampier,  J.  was  oiscuissed  in  Edge 
V.  Strqg^ord,  1  Tyrw.  295.  1  Cr.  and  Jerv.  391.  S.  C.  (recog- 
nizing Inmdn  v.  Stamp,  1  Stark.  N.  P.  C.  12.)  in  which  it  was 
holden,  that  a  verbal  agreement  to  take  ready  furnished  lodg- 
ings ^^for  two  or  three  jeaus/^  inasmuch  as 'it  did  not  ex- 
ceed three  years,  was  vahd  as  a  lease ;  and  whatever  remedy 
could  be  had  upon  it,  in  the  character  of  a  lease  might  be 
resorted  to ;  but  being  a  contract  for  an  interest  in  land,  and 
consequently  Mting  within  the  4th  section,  which  requires  a 
note  in  writing,  no  action  would  be  supported  for  not  entering 
on  or  occupying  the  demised  premises.  In  an  action  for  the 
breach  of  an  a^eement,  whereby  the  defendant  agreed  to 
take  of  the  plamtiff  certain  premises  for  15  years®,  it  ap- 
peared, by  the  evidence  of  an  attorney,  that  he  had  pre- 
pared a  draft  of  a  lease,  whidi  he  had  sent  to  an  attor- 
ney on  the  part  of  the  defendant  for  perusal,  who  made 
some  alterations  in  it,  and  returned  it;  that  soon  after, 
the  defendant,  being  unable  to  perform  the  agreement,  applied 
to  the  plaintLflT  to  cancel  it ;  to  which  the  plaintiff  did  not 
object,  upon  being  indemnified  against  the  expense  which 
he  had  incurred ;  but  before  he  would  try  to  let  it  again,  he 
required  the  defendant  to  relinquish  the  agreement  by  writ- 
uig,  whereupon  the  defendant  wrote  on  the  draft  of  the  lease 
as  follows :  ^^  I  hereby  request  Mr.  Shippey  to  endeavour  to 

e  Shippey  vt  Derrison,  5  Esp.  N.  P.  C.  190. 
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let  tlie  premises  to  some  other  person,  €u  it  wiU  be  inconve^ 
fiient  to  me  tq  perforvn  my  agreement  for  them,  and  for  so 
doing,  this  shall  be  a  sufficient  authority.  I.  Derrison/^  The 
defendant  having  refused  to  make  any  compensation,  this 
action  was  brougnt.  It  was  admitted,  that  at  the  time  when 
the  agreement  for  thp  lease  was  entered  into,  it  was  not  re- 
duced into  writing,  nor  was  any  memorandum  or  note  made 
of  it.  It  was  objected,  that  the  agreement  was  void  by  the 
statute  of  frauds ;  and  Hawkins  v.  Holmes^  I  P.  Wms.  770* 
was  cited.  But  per  Lord  Ellenborough,  C.  J.  ^^It  is  not 
necessary  that  the  note  in  writing  should  be  contemporane- 
ous with  the  agreement.  It  is  sufficient  if  it  has  been  made 
at  any  time,  and  adopted  by  the  party  afterwards ;  and  then 
any  thing  under  the  hand  of  the  partr,  expressing  that  he 
had  entered  into  the  agreement,  will  satisfy  the  statute, 
which  was  only  intendea  to  protect  persons  fh)m  having 
parol  agreevients  imposed  on  them.  In  this  case,  the  in- 
dorsement says,  that  he  was  unable  to  perform  the  agreement 
for  the  premises,  and  it  is  written  on  die  drafl  of  the  lease  of 
those  premises,  which  had  been  perused  and  altered  by  his 
own  attorney.  It  is  sufficient  with  respect  to  the  case  from 
Peere  Williams,  to  observe,  that  was  an  agreement  purely 
executory,  and  nothing  more  than  the  bare  draft  of  the  lease, 
which  was  not  signed  oy  the  party .**  Where  the  lessee  of  a 
house,  and  his  partner  in  trade,  agreed  to  pay  the  lessor 
annually,  during  the  residue  of  the  lessee's  term,  10  per  cent, 
on  the  cost  of  new  buildings  if  the  lessor  would  erect 
them;  it  was  holden^,  1.  That  this  agreement  was  not  re- 
quired by  the  statute  of  frauds  to  be  in  writing;  2.  That 
iJthou^h  the  partner  quitted  the  premises  he  was  liable  on 
this  collateral  agreement  during  the  residue  of  the  term.  So 
where  a  landlord  who  had  demised  premises  by  a  lease  for  a 
term  of  years  at  JC50  a  year,  afler  some  years  were  expired, 
agreed  with  the  tenant  to  lay  out  j£50  in  making  improve- 
ments upon  them,  the  tenant  undertaking  to  pay  the  landlord 
an  increased  retU  of  £5  a  year  during  die  remainder  of  the 
term,  to  commence  from  the  quarter  preceding  the  completion 
of  the  work :  the  agreement  was  reduced  into  writing,  but  the 
defendant  refused  to  sign  it.  The  improvements  were  finished 
in  November,  1827,  and  the  defendant  after  the  Christmas 
following,  paid  the  increased  rent  for  that  quarter ;  but  re- 
fused to  pay  it  afterwards.  An  action  of  assumpsit  having 
been  brought  for  the  arrears  for  two  years  and  upwards; 

f  Hoby  V.  Roebuck  and  another,  7  Taunt.  157. 
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it  was  holdenS,  that  the  landlord  was  entitled  to  recover ;  for 
this  case  did  not  fall  within  the  statute,  for  though  called  a 
rent,  it  was  not  so  in  the  strict  technical  meaning  of  the  term  ; 
it  was  a  matter  of  mere  personal  contract,  and  that  this  case 
was  governed  by  the  foregoing  of  Hoby  v.  Roebuck, 

Any  unknown  interest  in  land^ — ^The  defendant  had 
agreed^,  by  parol,  that  the  plaintiff  should  have  the  liberty 
of  stacking  co^s  upon  part  of  a  close  belonging  to  the  de- 
fendant, for  the  term  of  seven  years ;  and  that,  during  this 
term,  the  plaintiff  should  have  the  sole  use  of  that  part  of 
the  close  (4).  After  the  plaintiff  had,  pursuant  to  this 
agreement,  enjoyed  the  liberty  of  staclung  coals  for  three 
years,  the  defendant  locked  up  the  gate  of  the  close.  The 
question  was,  whether  this  agreement  was  good  for  seven 
years  ?  Lee,  C.  J.  and  Denison,  J.  were  of  opinion,  that  it 
was;  observing  that  in  the  case  of  Webb  v.  Paternoster, 
Palm.  71.  it  was  laid  down  that  the  grant  ^^  ^  license  to 
stack  hay  upon  land  did  not  amount  to  a  lease  of  the  land ; 
and  although  it  was  said  in  that  case,  that  such  a  license, 
provided  the  grant  were  for  a  time  certain,  was  irrevocable, 
yet  it  did  not  follow,  that  an  interest  in  the  land  did  thereby 
pass.  As  the  agreement,  in  the  present  case,  was  only  for 
an  easement,  and  not  for  an  interest  in  the  land,  it  did  not 
itmount  to  a  lease ;  and,  consequently,  it  was,  notwithstand- 
ing the  statute,  good  for  seven  years.  Foster,  J.  concurred 
in  opinion,  that  the  agreement  did  not  amount  to  a  lease ; 
but  he  inclined  to  be  of  opinion,  that  the  words  in  the  sta- 
tute, "any  uncertain  interest  in  land,*^  extended  to  this 
agreement,  and,  consequently,  that  it  was  not  good  for  more 
than  three  years.  Lee,  C.  J.  and  Denison,  J.  were  of  opi- 
nion, that  these  words  related  only  to  interests  which  are 
uncertain  as  to  the  time  of  their  duration.  After  considera- 
tion, it  was  holden,  that  the  agreement,  though  by  parol, 
was  good  for  seven  years. 

g  Donellan  v.  Read,  3  B.  &  Ad.  899.  first  argued  and  adjourned,  will  be 

h  Wood  V.  Lake.  Say.  Rep.  3.  (3).    A        found  in  Serj.  Hill'sMSS.  vol.  26. p. 
short  note  of  this  case,  when  it  was        287. 


(3)  Bat  see  Sugden's  Law  of  Vendors  and  Purchasers,  vol.  1.  p. 
79»  80.  9th.  ed.  on  this  case. 

(4)  From  a  MS.  note  of  this  case  it  appears,  that  the  considera- 
tion to  be  paid  by  the  plaintiff  for  the  liberty  of  stacking  the  coals, 
was  206.  for  every  stack. 
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Shall  have  the  force  and  effect  of  leases  at  will  only.] 
Notwithstanding  tiiese  words,  a  lease  by  parol,  for  a  longer 
term  than  three  years,  will  enure  as  a  tenancy  from  year  to 
year.  In  an  action  against  a  tenant^,  for  double  rent,  for 
holding  over  after  the  expiration  of  his  term,  and  a  regular 
notice  to  quit,  the  first  count  in  the  declaration  stated  a  hold- 
ing under  a  certain  term,  determinable  on  the  12th  of  May 
then  last  past;  and  other  counts  stated  a  holding  from 
year  to  year,  determinable  on  the  same  day.  It  appeared 
m  evidence,  that  the  defendant  had  held  the  premises  for 
two  or  three  years,  under  a  parol  demise  for  twenty-one 
years  from  the  day  mentioned,  to  which  the  notice  to  quit 
referred.  It  was  contended,  at  the  trial,  that  the  holding 
should  have  been  stated  according  to  the  legal  operation  of 
it,  as  a  tenancy  at  will;  and  as  there  was  not  any  count 
adapted  to  that  statement,  the  plaintiff  ought  to  be  non- 
suited. Uooke,  J.  however,  considering  that  it  amounted 
to  a  tenancy  from  year  to  year,  overruled  the  objection,  and 
plaintiff  obtained  a  verdict.  On  motion  to  set  aside  the 
Verdict,  on  the  ground  of  a  misdirection.  Lord  Kenyon,  C.  J. 
said,  diat  the  direction  was  right,  for  such  holding  now 
operates  as  a  tenancy  from  year  to  year.  The  meaning  of 
the  statute  was,  that  such  an  agreement  should  not  operate 
as  a  term;  but  what  was  then  considered  as  a  tenancy  at 
will  has  since  been  properly  construed  to  enure  as  a  tenancy 
from  year  to  year.  If  a  landlord  lease  for  seven  years  by 
parol  ^,  and  agree  that  the  tenant  shall  enter  at  Lady  Day  and 
quit  at  Candlemas,  though  the  lease  be  void  by  the  statute  of 
.  frauds,  as  to  the  duration  of  the  term,  the  tenant  holds  under 
the  terms  of  the  lease,  in  other  respects ;  and  therefore  the 
landlord  can  only  put  an  end  to  the  tenancy  at  Candlemas. 

Zrd  Section. — ^^^  And  moreover,  that  no  leases,  estates,  or 
interests,  either  of  freehold,  or  terms  of  years,  or  any  uncer- 
tain interest,  not  being  copyhold  or  customary  interest,  of,  in, 
to,  or  out  of  any  messuages,  manors,  lands,  tenements,  or  he- 
reditaments, shall  be  assigned,  granted,  or  surrendered,  unless 
it  be  by  deed,  or  note  in  writing  signed  by  the  party  so  as- 
jrigning,  granting,  or  surrendering  the  same,  or  their  agents 
thereunto  lawfully  authorized  by  writingy  or  by  act  and 
operation^  of  law.^'  The  mere  cancelling,  in  fisict,  of  a  lease'^, 
cannot  be  considered  as  either  a  deed  or  note  in  writing  within 

i   Clayton  v.  Blakey,  8  T.  H.  3.  m  Roe  d.  Berkeley  v.  Abp.  of  York, 

k  Doed.  Riggev.  Bell,  5  T.  R.  471.  6  East,   86*     Doe   d.  Courtail  v. 

1   Thomas  v.  Cook,  2  B.  &  A.  1 19.  Thomas,  9  B.  and  C.  288. 
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the  meaning  of  Uiis  clause,  and,  consequently,  will  not  be  a 
surrender.  A  parol  assignment  of  a  lease  from  year  to  year, 
b  void  under  tins  clause^.    So  a  parol  surrender  of  a  lease^. 


II.  Fourth  and  Seventeenth  Sections  relating  to  Agreements. 

4th  Section.-^^^  No  action  shall  be  brought  whereby  to 
charge  any  executor  or  administrator,  upon  any  special  pro- 
mise, to  answer  damages  out  of  his  own  estate ;  or  to  charge 
the  defendant,  upon  any  special  promise,  to  answer  for  uie 
debt,  default,  or  miscamage  of  another  person ;  or  to  charge 
any  person,  upon  any  agreement  made  upon  consideration  of 
marriage ;  or  upon  any  contract  or  sale  of  lands,  tenements, 
.or  hereditaments,  or  any  interest  in  or  concerning  them ;  or 
upon  any  agreement  that  is  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof,  unless  the  agree-- 
ment  upon  which  such  action  shall  be  brought,  or  some  me- 
morandum or  note  thereof,  shall  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized/^  This  section  was 
intended  for  the  relief  of  personal  representatives  and  others, 
and  it  was  not  thereby  intended  that  they  should  be  chai^ged 
further  or  otherwise  tnan  by  common  law  they  were  chaige- 
able.  Before  the  statute,  a  promise  made,  wim  reference  to 
any  of  the  subjects  mentioned  in  this  section,  would  not  have 
made  the  party  promising  liable,  unless  suchpromise  had 
been  founded  on  a  sufficient  considerationP.  llie  same  rule 
holds  since  the  statute,  with  this  addition,  that  such  promise, 
and  the  consideration*!  on  which  it  is  founded,  must  be  in 
writing,  and  be  signed  by  the  party  to  be  charged,  or  his 
agent.     If  an  action  is  brought  for  the  non-performance  of  the 

Sromise,  it  is  not  necessa,ry  that  it  shoula  be  stated  in  the 
edarationr,  that  the  agreement  was  in  writing;  it  will  be 

* 

n  Botting  v.  Martin,  1  Campb.  318.  Warlten,  aooording  to  the  remark  of 

o  Matthews  r.  Sawell,  8  Taunt.  270.  Dallas,  C.  J.inBoehm  v.  CampbeU, 

2  Moore,  262.  6;  C.  8  Taunt.  682.  But  see  the  obserra^ 
p  Barrel!  ▼.  Trussell,  4  Taunt.  117.  tions  of  Best,  C.  J.  on  the  two  cases 
q  Wain  ▼.  Warlter8,5  East,  10.  recog-  in  Chancery  in  Morley  v.  Boothby, 

nised  in  Saunders  v.  Wakefield,  4B.        3  Bingh.  113.    See  also  Clancy  v. 
and  A.  5d5.  and  Jenkins  ▼.  Reynolds,        Piggott,  2  Ad.  and  £11.  481 .    Hawea 

3  B.  and  B.  14;  although  Ld.  Eldon,        v,  Armstrong,  1  Bingh.  N.  C.  761. 
inexp.  Minet,  14  Ves.   189.  and  in  r  Anon.  Salk.  519.  3  Burr.  1890.  per 
exp.  Gardom,  15  Ves.  286.  had  ques-        Yates,  J.,  S.  P. 

tioned  the  authority   of  Wain   v. 
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sufficient  for  the  plaintiff  to  prodnoe  a  written  agreement  in 
evidence  at  the  trial  (5) ;  but  if  such  agreement  be  pleaded  in 
bar  of  another  action,  it  must  be  shewn,  on  the  face  a£  the  plea, 
that  it  was  in  writing ;  for,  otherwise,  it  would  not  appear, 
that  it  was  an  agreement  whereon  an  action  might  be  main- 
tBined^  Semble,  that  the  defence  that  there  is  no  contract 
in  writing,  should  be  pleaded^.  The  word  ^^  action,'^  duly 
interpreted,  embraces  every  suit  in  equity^.  Having  premised 
that  the  preceding  remarks  apply  to  each  of  the  dauses  in 
this  section,  and  wat  they  are  introduced  in  ttiis  place  for  the 
sake  of  avoiding  repetition,  I  shall  proceed  to  consider  die 
several  clauses  separately. 

No  action  shaU  be  brought  to  charge  any  executor  or  ad" 
mbtUtratory  upon  any  special  promise,  to  answer  damages  out 
of  his  own  estate^  The  leading  case  on  this  clause  is  that  of 
*  JZoim  V.  Hughes :  it  was  stated  in  the  declaration',  ^  that  dis- 
putes had  arisen  between  the  testatrix  and  the  intestate, 
whidi  had  been  referred  to  arbitration ;  that  the  arbitrator 
awarded,  that  die  intestate  should  pay  to.  die  testatrix  a 
aum  of  money  on  a  day  appointed;  that  afterwards  the 
intestate  died,  possessed  of  effects  sufficient  to  pay  the 
mim  awarded;  that  at  the  time  of  the  death  of  the  testatrix, 
the  sum  awarded  remained  unpaid,  by  reason  of  which  the 
defendant,  as  administratrix,  became  liable  to  pay  the  plain- 
tiffs, as  executors,  the  said  sum,  and,  being  so  liable,  the 
defendant,  (not  saying  as  administratrix,)  in  consideration 
thereof,  promised  to  pay  the  same/^  Fleas. — 1.  Non  as- 
aumpsit.  2.  Flene  administravit.  3.  An  outstanding  debt, 
on  ^d,  uid  nlene  »bmiu3<TaTit  pneter.  The  rejpfcation 
took  issue  on  all  the  pleas.  Verdict  for  the  plaintiffs  on  the 
first  issue,  and  damages  assessed:  on  the  other  issues,  for  the 
defendant.  The  plaintiffs  entered  judgment  for  the  damages 
assessed  and  costs,  against  the  ddfendant  generaUy.  On  a 
writ  of  error  in  the  Exchequer  Chamber,  it  was  assigned  for 
error,  that  the  defendant  was  impleaded  as  administratrix  of 

s  Caae  t.  Barber,  T.  Raym.  450.  z  Rann  and  anatber,  executors  of  Mary 

t  Tidds' New  Practice,  343.  Hughes  v.  Isabella  Hughes,  adminis- 

11  Per  Lord  Eldon,  C.  Cooth  T.  Jack-  tratriz  of  John  Hughes, 
son,  6  Ves.  31 . 


V 

(5)  A  plea  of  tender  to  the^  action  will  supersede  the  necessity  of 
this  proof ;  for  by  payment  of  money  into  court  upon  that  plea,  the 
defendant  admits  the  cause  of  action.  Middieton  v.  Brewer,  Peake's 
N.  P.  C.  15. 
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the  intestate,  yet  judgment  was  given  against  her  genendlyi 
and  without  any  regard  to  her  having  goods  of  the  intestate 
in  her  hands  to  be  adniinistered.  The  Court  of  Exchequer 
Chamber  reversed  the  judgment.  Upon  a  writ  of  error  from 
this  judgment,  in  the  House  of  Lords,  the  following  question 
was  put  to  the  judges :  Whether  sufficient  matter  appeared 
upon  the  declaration  to  warrant,  after  verdict,  the  judgment 
entered  up  against  the  defendant  in  error  in  her  personal  ca- 
pacityy  ?  Skynner,  C.  B.  dehvered  the  unanimous  opinion  of 
the  judges,  1.  That  there  was  not  a  sufficient  consideration 
to  support  this  demand,  as  a  personal  demand  against  the  de- 
fendant :  inasmuch  as  the  defendant  did  not  derive  any  ad* 
vantage  from  the  promise,  for  it  was  a  promise  generally  to 
pay  upon  request,  what  she  was  liable  to  pay  upon  request 
in  another  right,  and  the  promise  was  not  founded  on  any 
consideration  of  forbearance  or  the  like,  which  might  have* 
supported  it.  2.  That  the  promise  not  being  founded  on 
any  consideration,  the  circumstance  of  its  being  in  writing 
(which  might  be  presumed  after  verdict,)  would  not  as- 
sist the  case;  for  by  the  law  of  England,  an  agreement 
merely  written,  and  not  being  a  specialty,  required  a  con- 
fflderation.  3.  That  the  statute  of  firauds  had  not  taken 
away  the  necessitv  of  a  consideration ;  for  that  statute  was 
made  for  the  reliei  of  personal  representatives,  and  did  not 
intend  to  charge  them  further,  than  by  common  law  they 
were  chargeable. 

Or  to  charge  the  defendant  upon  any  special  promise  to 
answer  for  the  debt,  default ,  or  miscarriage  of  another  per'^ 
swu\  In  order  to  bring  a  case  within  this  clause  of  the  sta- 
tute, it  is  essentially  necessary  that  the  person,  on  whose  be- 
half the  promise  is  made,  should  be  liable  as  well  as  the  pro- 
miser,  or,  as  it  is  sometimes  expressed,  (though  the  propriety 
of  the  expression  has  been  questioned,)  (6)  that  the  promise 
should  be  collateral,  and  not  original.  This  distinction  will 
be  illustrated  by  the  following  cases,  which  are  arranged  un- 
der two  divisions ;  first,  cases  within  the  statute ;  secondly, 
cases  not  within  the  statute. 

y  D.  P.  14  May,  1778.  4  Bro.  P.  C.  p.  27.  Tomlin's  ed.  7  T.  R.  350.  n. 


(6)  "Many  of  the  doubtB  upon  this  statute  have  arisen  from 
making  use  of  the  word  collatend,  which  is  not  a  word  used  in  the 
statute."    Bull.  N.  P.  281. 


FRAUDS,  STATUTE  OP  851 

1.  Oases  ttnthin  the  2nd  Clause  of  the  4th  Section.— In  art 
action  upon  the  case  the  plaintiff  declared,  that  the  defen- 
dant, in  consideration  that  the  plaintiff  would  let  his  geldinff 
out  to  hire  to  J.  S.^  promised  the  plaintiff  that  J.  S.  should 
le-dehrer  the  geldii^  bat  that  J.  S.  never  did  re-deliver  him« 
It  was  objected,  that  the  plaintiff  had  not  any  remedy  acainst 
the  party  upon  the  contract,  for  not  re-delivering  the  gdding, 
except  bv  an  action  of  trover  upon  the  subsequent  tort,  in 
case  of  demand  and  refusal ;  and,  therefore,  as  such  remedy 
accniedr  from  a  wrong,  subsequent  to  the  contract,  the  pre- 
sent case  was  not  within  the  meaning  of  the  statute ;  but  the 
court  overruled  the  objection,  observing,  that  the  party  was 
also  liable  in  detinue  upon  the  original  delivery  or  bailment, 
ihe  bailment  having  been  such  as  in  its  nature  required  a 
re-delivery;  and  if  the  bailee  will  not  re-deliver  the  thing 
bailed,  the  only  adequate  remedy  is  an  action  of  detinue 
against  the  bailee ;  consequently,  this  promise  of  the  defen- 
dant's, that  J.  S.  should  re-ddiver  the  horse  bailed,  for  which 
lliere  was  a  remedy  against  J.  S.  upon  the  bailment,  was  a 
collateral  promise,  and,  therefore,  a  promise  to  answer  for  tlie 
act  and  aefieiult  of  anodier,  within  the  statute.     A.   had 
wrongfully,  and  without  the  license  of  B.,  ridden  his  horse, 
and  mereby  caused  his  death ;  it  was  holden^  that  a  promise 
by  a  third  person  to  pay  the  damage  thereby  sustained,  in 
consideration  that  B.  would  not  bring  any  action  against  A., 
is  a  collateral  promise  within  tiie  statute  of  frauds,  and  must 
be  in  writing*     The  defendant,  in  consideration  that  the 
plaintiff  would  not  sue  J.  S.^,  promised  to  pay  the  plaintiff 
the  money  due  from  J.  S. ;  this  was  holden  to  be  within  the 
statute,  for  there  was  not  any  consideration  stated  for  which 
the  plaintiff  had  promised  not  to  sue,  and  if  there  had,  J.  S* 
could  not  have  availed  himself  of  this  agreement  between  the 
defendant  and  plaintiff,  but  the  debt  would  still  have  sub- 
sisted, and,  consequently,  the  promise  was  coUateraL    J.  S. 
was  indebted  to  the  plaintiff  in  a  simi  of  moneys  for  the  re- 
covery of  which  the  plaintiff  had  conmienced  an  action; 
whereupon  the  defendant,  in  consideration  that  the  plaintiff 
would   stay  his  action  against  J.  S.,  promised  to  pay  the 
plaintiff  the  money  owing  to  him  by  J.  S.    This  was  holden 
to  be  clearly  within  the  statute ;  on  the  ground  that  there 
was  a  debt  of  another  still  subsisting,  and  a  promise  to 
pay  it. 

An  opinion  formerly  prevailed,  that,  in  order  to  bring  a 

z  Buckmyry.Darn&ll,Ld.  Raym.  1085.    b  Rothery  v.  Curry,  Bull.  N.  P.  281. 

Salk.  27  B.  R.  6  Mod.  248.  S.  C.         c  Fish  v.  Hutchinson,  2  Wils.  94. 
a  Kirkbam  v.  Marter,  2  B.  &  A.  613. 
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case  witfadn  die  stMnte,  it  wm  necessary  that  there  should 
be  an  existinp;  debt  owing  from  the  person  on  whose  behalf 
the  undertaking  was  made,  at  the  time  of  such  undertakings 
Hence,  a  promise  on  llie  behalf  of  anotheTj^  for  the  payment 
of  the  price  of  goods,  btfore  the  deUrery  of  such  goods,  was 
holden  not  within  iiiB  statute:  because  at  the  time  of  the 
promise  there  was  not  any  debt^  (7)«  But  this  distinction 
was  OYerruled  in  the  following  cases  >— In  an  action  for  goods 
sold  and  deliyered®,  it  appeared  in  evidence,  that  the  goods 
in  question  had  been  delivered  to  J.  8»  in  consequence  of  a 
parol  promise  by  the  defendant  to  the  plaintiff  in  these 
words,  ^^  I  will  pay  you  if  J.  S«  wiU  notJ^  J.  8.  was  entered 
as  the  debtor  in  the  plaintiff's  books«  The  court  were  of 
opinion,  that  this  promise  by  the  defendant  was  a  collateni 
undertakinff  within  the  statute.  The  defendant  had  asked 
M.^  (one  of  the  plaintiffs,)  whettiar  he  was  wiUing  to  senre 
J,  8.  with  goods  ?  M,  answered,  that  he  did  not  know  J.  8.; 
to  which  the  defendant  replied,  ^^ff  you  do  not  know  Mm, 
you  know  me,  and  I  will  see  you  paid.  M.  then  said,  he 
would  serve  him ;  to  which  die  defendant  answ^fed,  ^  He  is 
a  good  chap ;  but  I  will  eee  you  paidJ^  A  letter  was  after- 
wards received  by  the  plaintiffs  from  J.  8.  oontaininff  an 
order  for  certain  goods,  which  were  afterwards  smt  to  him. 
The  plaintiffii  made  J.  8.  the  debtor  for  these  goods  in  their 
books ;  J.  8.  having  refused  to  pay  for  the  goodai,  an  action 
for  goods  sold  and  dehvered  was  mrought  against  die  defend- 
ant. The  court  held,  that  the  case  was  within  the  statute 
there  not  having  been  any  promise  in  writings  and  gave  judg- 
ment for  the  d^ndant ;  BuUer,  J.  obsorvin^  that  the  genenl 
rule  now  was,  that  if  the  person  for  whose  use  the  goods  are 
ftamished  be  liable,  any  other  promise  by  a  third  person  to 
pay  that  debt  must  be  inwriting. 

d  Mawbrey  t.  Cvaniqgham,  littingt    e  Jones  v.  Cooper,  Cowp.  7S17, 
after  H.  T.  1773.  cited  in  Jonet  v.    f  Ifatson  and  another  v.  Wharam,  2 
Cooper,  Cowp.  288.  T.  R.  80. 


(7)  In  Legge  v.  Gibson,  B.  R.  M.  29  G.  3.  MS.  Buller,  J.  said, 
*^  that  he  had  always  been  of  opinion  that  Lord  Mansfield's  doctrine 
in  Ctmnisigham  y.  Mowbray  was  right,  and  warranted  by  the  statute ; 
because  in  these  cases,  when  a  third  person  is  called  in,  the  real 
meaning  is,  that  the  party  will  not  tmst  the  person  first  ap|dying, 
and  gives  credit  to  the  last ;  that  Lord  Mansfield's  distinction  be- 
tween a  promise  made  at  the  time  and  afterwards  was  somid.  This 
case  had  been  overruled,  but  he  had  seen  no  reason  to  alter  his  opi- 
nion." 
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The  plaintiff,  a  woollen-draper,  in  London^,  employed  a 
rider  to  receiye  orders  from  his  customers  in  the  country.  The 
defendant,  meeting  with  the  rider  at  Deal,  desired  him  to 
write  to  the  plaint^,  to  request  him  to  supply  the  defendant's 
son  (who  traded  in  tiie  West  Indies,)  with  whateyer  goods  he 
might  want,  on  his,  the  defendant 8  credit;  and  at  the  same 
time  said,  ^  Use  my  son  well;  charge  him  as  low  as  possible, 
wjkdIwUl  be  bound  far  the  payment  of  the  money,  as  far  as 
800/.  or  IQQOV^  The  rider  accordingly  wrote  to  the  plaintiff 
the  following  letter:  '^  Mr.  Hayman  of  this  town  sa3^,  his 
son  will  call  on  you,  and  leaye  orders;  and  he  has  promised 
me  to  see  you  paid,  if  it  amounts  to  1000/.  N.  B.  If  deal 
for  twelye  monuis'  credit,  and  pay  in  six  or  eight  months,  ex- 
pects discount  in  proportion/'  ooon  after  the  son  receiyed 
goods  from  the  plaintiff  to  the  amount  of  800/.,  which  were 
deliyered  to  him  in  consequence  of  the  before  mentioned  en- 
gagement of  the  father.  The  son  was  debited  in  the  plaint^s 
books,  and  haying  been  applied  to  for  payment,  wrote  llie  fol- 
lowing answer  to  the  plamtiff :  '^  In  answer  to  your  letter,  I 
can  only  say,  that  I  understand  your  credit  for  tilie  goods  was 
twelye  montiis,  which  was  also  mentioned  by  your  rider  to 
my  &ther :  I  shall,  at  this  rate,  make  you  remittances  for  the 
different  parcels  as  they  become  due.'  The  son  afterwards 
became  a  bankrupt,  and  this  action  was  brought  against  the 
fi&ther,  to  reooyer  the  yalue  of  the  goods.  Heath,  J.  (who  tried 
the  cause,)  directed  the  jury  to  consider  whether  the  plaintiff 
gaye  credit  to  the  defend^t  ahne,  or  to  him  together  with  his 
son;  that  in  the  former  case  they  should  find  a  yerdict  for  the 
plaintiff;  in  the  latter  for  the  defendant;  bein^  of  opinion, 
that  if  any  credit  was  giyen  to  the  son,  the  promise  of  the  de- 
fendant, not  being  in  writing,  was  yoid  by  the  statute.  A 
yerdict  was  found  for  the  d^endant,  and  a  rule  obtained  to 
set  it  aside;  whidi  the  court  afterwards  dischar^d,  being 
dearly  of  opinion,  that  this  promise,  not  being  m  writing, 
was  yoid  by  the  statute,  as  it  appeared  from  the  letter  of 
Hayman,  the  son,  that  credit  was  given  to  him  as  well  as  to 
the  defendant.  Where  a  parol  agreement  is  entered  into  for 
the  payment  of  the  debt^,  or  part  of  the  debt  of  another  per- 
son, and  also  for  the  performance  of  some  other  act  the  pro- 
mise to  perform  which  would  not  of  itself  be  required  to  be 
in  writing,  an  action  camiot  be  maintained  on  such  afi;ree- 
ment;  because  the  agreement  being  entire,  it  is  incapable  of 
separation,  so  as  to  enable  the  plaintiff  to  recover  on  one  part 

c  Aodenon  ▼.  Hayman,  1  H.  Bl.  120.    d  I^exington  v.  Clarke,  2  Ventr.  223. 
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alone.  J.  S.  being  indebted  to  several  persons*,  and  among 
others  to  the  plaintiff,  (who  had  incurred  considerable  ex- 
penses in  law  proceedings  against  J.  S.  for  the  recoYery  of  his 
debt,)  and  a  proposal  having  been  made,  at  a  meeting  of  the 
creditors,  that  tliey  should  receive  a  composition  of  10^.  in 
the  pound;  all  the  creditors  consented  to  take  it  except  the 
plaintiff,  who  refused  to  consent,  unless  the  law  expenses 
oefore  mentioned  were  also  paid;  whereupon  the  defendant 
promised  to  pay  those  expenses,  and  to  accept  bills  drawn  by 
the  plaintiff  on  him  to  the  amount  of  the  composition.  The 
plaintiff  accordingly  drew  bills  on  the  defendant  to  that 
amount,  which  he  accepted  and  paid;  but  the  defendant  hav- 
ing refused  to  pay  the  law  expenses,  the  plaintiff  paid  them 
to  his  own  attorney,  and  then  brought  an  action  against  the 
defendant,  declaring  on  the  special  agreement,  and  also  for 
money  paid:  it  was  holden,  1st,  That  the  agreement,  being 
by  parol,  the  plaintiff  could  not  recover  on  the  spedal  count; 
for,  tliough  the  agreement  was  to  do  something  oeyond  pay- 
ment of  part  of  the  debt  of  another,  yet  being  entire,  the 
plaintiff  could  not  separate  it,  and  recover  on  one  part  only. 
2dly,  That  the  plaintiff  could  not  recover  on  the  coimt  for 
money  paid;  because,  in  order  to  support  that  count,  there 
should  have  been  evidence  of  the  plaintiff  having  paid  a 
sum  of  money  which  defendant  was  bound  to  pay;  whereas 
here  the  plaintiff,  not  the  defendant,  was  bomid  to  pay  the 
law  expenses.  Where  a  defendant,  having  entered  into  a 
guarantee  in  writing,  and  become  liable  upon  it,  at  a  period 
of  more  than  six  years  before  the  commencement  of  suit, 
verbally  promised  within  six  years  that  the  matter  should  be 
arranged,  and  afterwards,  upon  an  action  being  brought^ 
pleaded  actio  non  accrevit,  &c.  it  was  holden^  that  the  statute 
of  frauds  having  been  once  satisfied  by  the  original  promise 
being  in  writing,  it  was  not  necessary,  in  order  to  to  take  the 
case  out  of  the  statute  of  limitations,  that  the  latter  promise 
should  also  be  in  writing.  But  see  stat.  9  Geo.  4.  c.  14.  s.  1. 
ante  p.  142,  3. 

A.,  an  agent  for  some  manufacturers,  sells  to  B.,  who  like- 
wise acted  as  an  agent,  a  quantity  of  shoes,  and  receives  bills 
of  exchange  in  payment.  B.  being  pressed  to  indorse  them, 
refuses ;  but  writes  a  letter  to  A.,  in  which  he  incloses  the 
bills ;  and  adds,  "that  should  they  not  be  honoured  when  due, 
he  (B.)  would  see  them  paid;^^ — it  was  holden?,  that  this  was 

e  Chaterv.  Beckett,  7  T.  R.  201.  re-    f  Gibbons  v.  M'Casland,  1  B.  and  A. 
cognized  in  Thomas  v.  WilUa^ns,  10        iidO. 

B.  and  C.  664,  and  post.  g  Morris  v.   Stacey,  Holt's  N.  P.   C. 

153. 
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a  sufficient  agreement  within  the  statute  to  bind  B.  to  pay  for 
the  goods,  in  default  of  his  pnncipaL 

2.  Cases  not  within  the  2nd  clause  of  the  Ath  section. — ^An 
action  having  been  brought  against  the  defendant,  an  attorney, 
and  two  others,  for  appearing  for  the  plaintiff  without  a  war- 
rant, the  record  was  carried  down  to  be  tried  at  the  assizes^, 
when  the  defendant  promised,  in  consideration  that  the  plain- 
tiff would  not  fiirther  prosecute  the  action,  defendant  would 
pay  10/.  and  costs  of  suit.     In  an  action  on  this  promise,  the 
question  was,  whether  this  was  a  promise  within  the  statute; 
and  it  was  holden,  that  it  was  not;  as  not  being  a  promise  to 
pay  the  debt  of  another,  but  to  pay  the  party's  own  debt. 
A.,  the  plaintiff's  testator^,  brought  an  action  of  assault  and 
battery  against  J.  S.;  the  cause  being  at  issue,  the  record  en- 
tered, and  just  coming  on  to  be  tried,  the  defendant,  in  con- 
sideration mat  A.  would  withdraw  the  record,  promised  to 
pay  him  a  sum  of  money,  and  the  costs  to  that  time;  where- 
upon A.  withdrew  his  record;    A.  died:   the  plaintiff,  his 
executor  brought  this  action  upon  the  special  promise  of 
defendant.    The  defendant  pleaded  the  statute  of  firauds,  viz. 
that  there  was  not  any  agreement  in  writing,  touching  the 
promise.     On  demurrer,  the  court  gave  judgment  for  the 
plaintiff;  being  of  opinion,  that  this  promise  was  not  within 
the  statute;  that  it  was  an  original  promise  sufficient  to  found 
an  assumpsit  against  the  defendant;  that  it  was  a  lien  upon 
the  defendant,  and  upon  him  only;    that  J.  S.  was  not  a 
debtor;  the.  cause  was  not  tried ;   it  did  not  appear  that  J.  S. 
had  been  guilty  of  any  default  or  miscarriage;  there  might 
have  been  a  verdict  tor  him,  if  the  cause  had  been  tried ; 
J.  S.  never  was  hable  to  the  particular  debt,  damages,  or 
costs;  that  the  true  difference  was  between  an  original  pro- 
mise, and  a  collateral  promise;  the  former  promise  was  not 
within  the  statute,  the  latter  was.    In  an  action  of  indebitatus 
assumpsit^  for  money  laid  out  to  the  use  of  defendant^,  by 
the  plaintiff,  at  the  request  of  the  defendant,  the  evidence 
was  that  one  D.  coming  to  the  plaintiff,  by  the  defendant's 
order,  for  money  to  pay  some  workmen  who  had  been  em- 
ployed in  the  garden  of  J.  S.,  the  infant  grandson  of  defen- 
dant, the  plaintiff  refused  to  pay  the  money  unless  the  de- 
fendant would  sign  a  receipt.     Whereupon  the  defendant 
wrote  the  following  note,  viz.  ^^  This  is  to  certify,  that  it  is 
my  request  that  you  pay  to  Mr.  D.  on  the  account  of  J.  S., 
for  the  workmen's  use,  the  sum  of  £  ;"  signed  by  the 

fa  Stepheni  r.  Squire,  6  Mod.  205.  k  Harris  v.  Huntbach,  1  Burr.  373.  and 

I  Read  V.  Naih,  1  WiU.  305.  MSS. 

Toi*.  11.  Bi 
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defendant.  It  was  objected,  that  this  was  evidence  only  of 
a  collateral  security,  and  not  of  a  debt  from  the  defendant. 
"But  per  cur,  the  money  was  manifestly  advanced  on  the  de- 
fendant's credit,  and  itis  being  on  account  of  the  defendant's 
grandson,  an  infant,  is  a  matter  merely  between  the  defendant 
and  the  infant.  The  defendant  is  the  debtor  to  the  plaintiff; 
the  objection  arises  from  an  ambiguous  use  of  the  term  coUa* 
teral  promise;  by  which  the  defendant  must  mean  a  special 
undertaking  upon  a  special  contingency;  as,  if  such  a  one 
does  not  pay,  I  will.  It  is  also  applied  to  a  joint  undertakings 
which  is  joint  and  several,  and  it  is  called  collateral  as  be- 
tween the  two  debtors,  but  is  original  in  each  of  them  as  to 
the  creditor;  so  in  this  case,  there  is  an  original  undertaking 
by  the  defendant,  though,  perhaps,  she  may  undertake  this  as 
a  security  for  her  grandson,  as  between  him  and  her.  The 
defendant  is  the  only  original  debtor;  for  the  infant  never 
could  be  liable.  A.,  being  indebted  to  the  plaintiff  for  the 
rent  of  a  dwelling-house^,  in  arrear  for  three  quarters  of  a 
year,  and  becoming  insolvent,  made  a  bill  of  sale  of  all  his 
goods  in  the  house,  to  the  defendant  Leaner,  in  trust,  to  be 
sold  by  him  as  broker,  for  the  benefit  of  A.^s  creditors;  de- 
fendant accordingly  advertised  a  sale:  pn  the  morning  of  the 
sale,  and  while  the  defendant  was  in  possession  of  the  goods 
upon  the  premises,  the  plaintiff  (the  landlord)  came  there  to 
distrain  for  his  rent;  whereupon  the  defendant,  in  considera- 
tion that  the  plaintiff  would  not  distrain,  promised  to  pay  the 
plaintiff  the  rent  in  arrear.  Upon  this  promise  of  the  defen- 
dant an  action  was  brought,  and  the  question  was,  whether 
the  promise  was  within  tibe  statute.  It  was  holden,  that  it 
was  not  (8).     In  the  foregoing  case,  although  there  was  no 

1  Williams  v.  Leaper,  2  Wils.  308.  Castling  v.  Aubert,  2  East,  325.  Ed- 
3  Burr.  1886.  S.  C.  recognised  by  wards  v.  Rellj,  6  M.and  S.  204.  and 
EUenborough,  C.  J.  and  Qrose,  J.  in        in  Bampton  y.  PauUn,  4  Bingh.  264. 


(8)  It  is  extremely  difficult  to  coUect  from  the  reports  the  pre- 
cise ground  on  which  this  case  was  decided.  Lord  Mansfield,  C.  J. 
and  Wilmot,  J.  seem  to  have  founded  their  opinion  on  a  supposition 
that  the  plaintiff  had  actually  distrained  and  was  in  possession  of 
the  goods  at  the  time  when  the  promise  was  made ;  but  the  fiact 
was  that  the  plaintiff  was  not  in  possession,  (see  2  Wils.  308.)  he 
had  merely  given  notice  to  distrain.  See  the  remark  of  Lawrence,  J. 
2  East,  330.)  '  Yates,  J.  argued  upon  the  ground  of  the  defendant 
being  in  possession,  and  seems  to  have  thought  that  the  defendant 
derived  an  advantage  from  the  plaintiff^s  permitting  him  to  proceed 
in  the  sale  of  the  goods;  and  that  this  was  an  original  oonsideration 
to  the  defendant.     Aston,  J.    considered  the  goods  as  the  only 


FRAUDS,  STATUTE  OF  857 

actual  distress^  yet>  there  was  a  power  of  immediate  distress, 
and  an  intention  to  enforce  it;  it  should  seem,  therefore,  that 
the  judges  must  have  considered  that  power  as  equivalent  to 
an  actual  distress;  and  the  promise  extended  only  to  the 
amount  of  the  arrears  of  rent  then  due,  and  for  wnich  the 
right  of  distress  might  have  been  immediately  exercised.  But 
where  the  promise  was  to  pay  the  arrears  of  rent  then  due,  and 
also  the  accruing  rent  up  to  a  future  day,  and  this  promise  was 
by  word  only,  it  was  holden,  that  the  promise  to  pay  the  accru- 
ing rent  exceeded  the  consideration,  and  could  not  oe  sustained 
on  the  ground  on  which  former  cases  had  been  sustained,  and 
was  noming  more  than  a  promise  to  pay  money  that  would  be- 
come due  from  a  third  person;  and  consequently  being  within 
the  mischief  intended  to  be  remedied  by  the  statute,  was  void; 
and  being  void  in  part,  could  not  be  held  good  as  to  the  other 

m  Thomas  v.  Williams,  10  B.  and  C.  664. 


debtor;  and  conseqaently  that  the  promise  was  not  a  promise  to  pay 
the  debt  of  the  tenant.  Such  is  ttke  report  of  this  decision;  but 
whatever  may  have  been  the  grounds  on  which  it  proceeded,  the 
case  has  since  been  recognized.  In  assumpsit  for  tibe  repair  of  a 
carriage,  it  appeared  that  the  carnage  had  been  bought  by  J.  S.  but 
had  been  sent  to  be  repaired  by  the  defendant.  When  the  repairs 
were  done,  the  defendant  directed  the  plaintiff  to  pack  up  the  car- 
riage, and  send  it  on  board  ship.  Upon  the  plaintiff's  inquiring  who 
was  to  pay  for  the  repairs,  the  defendant  said,  as  he  had  sent  the 
carriage,  he  would  pay  for  the  repairs.  Accordingly,  the  carriage 
was  packed  up  and  sent  on  board  ship,  and  a  bill  made  out  and  deli- 
vered to  the  defendant.  It  was  contended,  on  the  part  of  the  de- 
fendant, that  the  undertaking  ought  to  have  been  in  writing;  but  per 
Lord  Eldon,  C  J.  in  general  cases  to  make  a  person  liable  for  goods 
delivered  to  another,  there  oEiust  be  either  an  original  undertaking  by 
him,  so  that  the  credit  was  given  solely  to  him;  or  there  must  be  a 
note  in  writing.  There  may,  however,  be  cases  where  this  rule  does 
not  i^ply:  I/o  person  obtains  possession  of  goods ,  on  which  the  land- 
lord  has  a  right  to  distrain  for  rent^  and  he  promises  to  pay  the  rent^ 
though  it  is  cleariy  the  debt  of  another,  yet  a  note  m  writing  is  not  neces" 
9ttry.  That  applies  precisely  to  the  present  case.  The  plaintiff  had, 
to  a  certain  extei^,  a  lien  on  the  carriage,  and  he  parted  with  it  on 
the  defendant's  promise  to  pay.  This  takes  the  case  out  of  the  statute. 
Houlditch  V.  Milne,  3  Esp.  N.  P.  C.  86.  So  where  plaintiff  having 
distrained  for  rent  arrear,  goods,  which  the  tenant  was  at  that  time 
about  to  sell,  agreed  with  defendants  to  deliver  up  the  goods,  and  to 
permit  them  to  be  sold  by  one  of  defendants  for  iJie  tenant,  upon  de- 
fendants joint  udertaking  to  pay  to  plaintiff  all  such  rent  as  should 
appear  to  be  due  to  him  from  die  tenant;  Edwards  v.  Ketty,  6  M. 

and  S.  204. 
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part.  Lexington  v.  Clarky  2  Vent,  223;  Ckater  y.  Seciet, 
7T.  R.  201.  The  words  of  this  section  have  always  been  con- 
strued to  mean,  that  th6  person  for  whose  debt  die  collateral 
promise  is  made,  must  still  remain  himself  liable  to  the  debt. 
Hence  where  a  defendant,  taken  on  a  ca.  sa.  is  discharged  out 
of  custody  by  consent  of  the  plaintiff,  the  debt  itself  is  ex- 
tinguished; and  therefore  a  promise  by  a  third  person  to  pay 
that  debt  on  condition  of  that  discharge  is  an  original  promise, 
and  not  within  the  statute"*. 

The  case  of  Keat  v.  Temple^  1  Bos.  and  Pul.  158,  where 
a  question  arose  on  the  clause  of  the  statute  now  under 
consideration,  is  omitted  on  account  of  its  special  circum- 
stances. 

The  plaintiff,  who  was  the  broker  of  J.  S.**,  having  poli- 
cies of  assurance  of  great  value  in  his  hands,  belonging  to  J. 
S.,  accepted  several  bills  for  the  accommodation  of  J.  S.  A 
loss  having  happened  on  the  policies,  which  the  underwriters 
had  agreed  to  pay,  but  which  J.  S.  could  not  receive  without 
having  the  policies  to  produce,  the  plaintiff  was  applied  to, 
to  give  them  up  for  that  purpose  to  the  defendant,  into  whose 
hands  J.  S.  had  at  that  time  transferred  the  management  of  his 
insurance  concerns.  Some  of  the  plaintiffs  acceptances  being 
then  outstanding,  (and  particularly  an  acceptance  on  a  bill 
in  the  hands  of  J.  N.)  upon  which  writs  had  been  sued  out 
(though  not  then  executed)  against  J.  S.  as  drawer,  and  the 

Elaintiff  as  executor,  the  plainoff  refused  to  deliver  up  the  po- 
cies,  they  being  the  only  securities  he  had  against  his  accep- 
tances, without  an  indemnity;  whereupon  it  was  verbally  agreed 
between  plaintiff,  defendant,  and  J.  S.,  that  the  defendant, 
upon  the  policies  being  made  over  to  him,  should  pay  the 
amount  of  the  bill  in  the  hands  of  J.  N.,  with  the  costs  in- 
curred, and  should  lodge  money  in  a  banker's  hands  for  the 
satisfaction  of  the  remainder  of  the  acceptances  as  they  be- 
came due.  In  pursuance  of  this  agreement,  the  defendant 
paid  into  the  banker's  hands  the  sum  agreed  on,  and  the 
plaintiff  delivered  up  the  policies  to  the  defendant.  The 
defendant  received  from  the  underwriters  the  amount  of  their 
subscriptions,  far  exceeding  the  sum  in  dispute;  but  re- 
fused to  pay  the  debt  and  costs  on  the  bill  in  J.  N.'s  hands; 
in  consequence  of  which  refusal,  the  plaintiff  was  arrested 
at  the  suit  of  J.  N.  Upon  this  the.  plaintiff  brought  an 
action   against  the    defendant,    declaring  upon  the  special 

m  Goodman  v.  Chase,  1  B.  &  A.  297.  tion  to  the  general  rule  that  the  un- 

n  Castlingv.  Aubert,  2  East,  325.  cited  dertaking    is    collateral,    wherever 

by  Parke,  B.  in  Andrews  v.  Smith,  there  is  an  original  debt. 

2  Cr.  M.  and  R.  631.  as  an  excep- 
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agreement,  and  also  for  money  had  and  received.  The  question 
was,  whether  the  promise  of  the  defendant  to  pay  tfie  sum 
due  from  J.  S.  for  the  debt  and  costs,  on  having  the  policies 
of  assurance  delivered  to  him,  was  within  the  statute  ?  The 
court  were  of  opinion,  that  it  was  not;  Lawrence,  J.  observ- 
ing, that  this  was  to  be  considered  as  a  purchase  by  the  de- 
fendant of  the  plaintiff^s  interest  in  the  policies.  It  was  not 
a  bare  promise  to  the  creditor  to  pay  the  debt  of  another  due 
to  him,  but  a  promise  by  the  defendant  to  pay  what  the 
plaintiff  would  be  liable  to  pay,  if  the  plaintiff  would  fur- 
nish him  with  tlie  means  of  doing  it.''  And  per  Le  Blanc, 
J.  ''This  is  a  case  where  one  man,  having  a  fund  in  his 
hands^  which  was  adequate  to  the  discharge  of  certain  in- 
cumbrances, another  party  undertook,  that  if  the  fund 
were  delivered  up  to  him,  he  would  take  it  with  the  in- 
cumbrances; this,  therefore,  has  not  any  relation  to  the 
statute  of  frauds.''  To  an  action  of  assumpsit  for  not  re- 
placing some  bank  annuities  °,  the  produce  of  which  had  beei> 
paid  by  the  plaintiff  to  the  defendant,  on  his  undertaking  ta 
replace  the  same  within  a  certain  time;  the  defence  was,  that 
the  defendant  being  indebted  to  the  plaintiff,  as  stated  in  the 
declaration,  and  also  to  several  other  persons,  an  investiga- 
tion was  had  of  his  affairs,  and  it  was  found  that  his  estate 
was  inadequate  to  the  payment  of  his  debts,  whereupon  it 
was  agreed  between  the  plaintiff,  and  the  other  creditors,  and 
one  J.  S.,  that  J.  S.  should,  out  of  his  own  money,  pay  the 
plaintiff  and  the  other  creditors  10^.  in  the  pound  on  the 
amount  of  their  debts,  to  be  received  by  them  in  fidl  satisfac- 
tion, and  that  they  should  assign  their  debts  to  J.  S.;  that 
J.  S.y  in  pursuance  of  this  agreement,  tendered  out  of  his  own 
money,  a  sum  amounting  to  10«.  in  the  pound  on  the  debt  of 
the  plaintiff,  which  he  refused  to  accept.  It  was  objected, 
that  the  undertaking  of  J.  S.  not  being  in  writing,  this  defence 
could  not  be  sustained^  But  the  court  overruled  the  objec- 
tion, Chambre,  J.  observing,  that  this  was  a  contract  to  pur- 
chase the  debts  of  the  several  creditors,  and  not  a  contract  to 
pay  the  debt  of  the  defendant.  It  was  of  the  substance  of 
the  agreement,  that  the  debts  should  remain  in  full  force  to  be 
assigned  to  J.  S.,  and  J.  S.  had  a  right  to  make  use  of  the 
names  of  the  original  creditors  to  recover  the  same  to  the 
full  amoimt,  if  defendant  had  effects  to  satisfy  the  debts. 
He  concluded  with  this  remark;  "We  all  agree  upon  the 
point,   that  it  is  a  contract  for  the  purchase  of  the  debts 

0  Anstey  y.  Mardeo,  1  Bos  &  Pul.  N.  R.  124. 
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of  the  defendant^  which  is  not  ^prohibited  by  the  statute  of 
frauds/^ 

To  bring  a  case  within  this  clause  there  must  be  a  good 
consideration  for  the  promise  in  writingP.  A  count  averring 
that  J.  A.  made  a  bill  of  sale  of  goods  to  the  plaintiff,  in  con- 
sideration of  a  debt  of  £122  I9s.  due  from  J.  A.  to  the  plain- 
tiff, and  that  plaintiff  being  about  to  sdl  his  goods  ui  satisfac- 
tion of  his  debt,  the  defendant  undertook  to  pay  him  £122  19«. 
if  he  would  forbear  to  sell,  does  not  shew  that  this  is  a  pro- 
mise to  pay  the  debt  of  another  with  sufficient  distinctness  to 
bring  the  case  within  the  statute  4.  A  written  proposal  to 
pay  a  moiety  of  the  debt  of  another,  if  the  creditor  will  at  a 
specified  time  of  meeting  accept  this  proposal  and  discharge 
the  debtor,  is  not  binding  unless  the  creditor  accede  to  the 
terms  im  writing  ^ 

Or  to  charge  any  person  upon  any  agreement  made  in  con- 
sideration of  marriage.']  It  is  now  settied,  notwithstanding 
former  decisions  to  the  contrary",  that  this  clause  does  not 
extend  to  mutual  promises  to  marry:  consequently,  such 
promises  are  binding,  although  they  are  not  reduced  into 
writing  and  signed  by  the  party.  The  plaintiff  declared^, 
that  in  consideration  of  her  having  promised  to  marry  the  de- 
fendant, he  promised  to  marry  her  at  his  father's  death ;  and 
averred,  that  the  father  was  dead,  but  the  defendant  had  re- 
fused to  marry  plaintiff,  and  had  since  married  A.  B.  On 
non-assumpsit  pleaded,  and  verdict  for  plaintiff,  it  was  moved, 
in  arrest  of  judgment,  that  this  parol  promise  was  not  good 
in  law.  But  (after  argument)  it  was  holden,  that  the  case 
was  not  within  the  statute ;  for  that  this  clause  in  the  statute 
related  only  to  contracts  in  consideration  of  marriage ;  and 
the  defendant,  having  married  another  person,  had  disabled 
himself  from  performing  the  promise ;  the  plaintiff,  therefore, 
could  not  apply  to  the  spiritual  court  to  have  a  performance 
decreed,  and  consequently  was  entitied  to  a  compensation  in 
^damages. 

Or  upon  any  contract  or  sale  of  lands,  ^c.  or  any  interest 
in  or  concerning  them.]  An  agreement  conferring  an  exclu- 
sive right  to  the  vesture  of  land  ^,  during  a  limited  time,  and 
£or  given  purposes,  is  a  contract  or  sale  of  an  interest  in,  or 

p  BarreU  V-.  Trassell,  4  Taunt  117.        t  Cork  ▼.  Baker,  1  Str.  84.  Harriion  r. 
q  lb.  Cage,  Ld.  Raym.  386.  S.  P.  per  Ward, 

r  Qaunt  ▼.  Hill,  1  Stark.  N.  P.  C.  10.        C.  B.  Carth.  467,  8. 
s  Philpot  V.  Wa^et,  3  Lev.  66.  Freem.    u  Per  Ellenborough,  C.  J.  delivering 
241 .  S.  C.  the  opinion  of  the  court  in  Croaby  v. 

Wadsworth,  6  Eojit,  602. 
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at  least  on  interest  concerning  lands ;  and  for  the  non-perform- 
uice  of  such  contract,  if  made  by  parol,  an  action  cannot  be 
maintained.  It  must  be  observed^  noweyer,  that  the  statute 
does  not  expressly  and  immediately  yacate  such  contract,  if 
I  made  by  parol;  it  only  precludes  the  bringing  an  action  to 

enforce  it,  by  charging,  the  contracting  party,  or  his  represen- 
tatiyes,  on  me  ground  of  such  contract,  and  of  some  sup- 
posed breach  thereof.  Hence,  if  the  contract  be  executed, 
the  parties  cannot  treat  it  as  a  nulUty.  Indebitatus  assump- 
sit for  a  crop  of  potatoes  bargained  and  sold*,  and  dug  up 
and  carried  away  by  yirtue  of  such  bargain  and  sale.  On 
the  21st  day  of  November,  1807,  the  defendant  purchased  of 
the  plaintiff,  by  parol,  at  so  much  per  sack,  a  crop  of  pota- 
toes then  in  the  ground.  The  defendant  was  to  dig  them  up 
and  remoye  them  without  delay,  as  the  plaintiff  wanted  the 
ground  for  other  purposes.  The  defendant  accordingly  dug 
up  and  carried  away  more  than  half  the  crop,  but  was  pre- 
vented by  the  firost  from  taking  tiie  remainder.  The  plain- 
tiff brought  his  action  to  recover  the  value  of  the  whole  crop. 
The  defendant  paid  into  court  a  sum  of  money  equivalent  to 
the  value  of  that  portion  of  the  crop  which  he  had  taken.  It 
was  objected,  that  this  was  a  contract  or  sale  of  an  interest  in 
land.  But  per  Lord  Ellenborough,  C.  J.  The  hberty  which 
the  defendant  had  of  entering  the  close  for  the  purpose  of 
taking  the  crop,  amounted  to  an  easement,  and  nothing  more. 
No  interest  in  the  land  itself  passed,  or  was  intended  to  pass, 
bv  the  contract.  The  defendant  could  not  have  maintained 
eiectment  to  recover  possession  of  tiie  crop.  In  this  respect 
tLis  case  differed  materially  from  that  of  Crosby  v.  Wads- 
worth,  which  he  was  not  disposed  to  extend ;  in  that  case  the 
subject  matter  of  the  contract  was  the  prima  vestura,  for 
which  ejectment  lies,  as  does  also  trespass  ouare  dausum  fre- 
sit.  But  trespass  quare  clausum  fregit  could  not  be  brought 
by  this  defendant  for  a  trespass  to  the  close  in  which  the 
crop  of  potatoes  grew.  It  did  not  follow,  that,  because  the 
crop  of  potatoes  was  not  at  the  time  of  the  contract  a  chattel, 
it  was  therefore  an  interest  in  land.  Bayley,  J.  said,  it  was  a 
thing  whose  growth  was  at  an  end,  and  in  this  respect  dis- 
tinguishable from  the  case  of  Bristow  v.  Waddingtonly  which 
was  a  contract  for  the  next  year's  crop  of  hops ;  and  that  he 
considered  the  land  merely  as  a  warehouse,  and  that  the  con- 
tract was  substantially  the  same  thing,  as  lif  the  potatoes  had 

z  Pftrker  v.  StanOand,  11  Eaat,  362.        y  2  Bog.  and  Pul.  452. 
But  aee  Mayfield  y,  Wadsley,  3  B. 
and  0,364. 
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been  deposited  in  a  .warehouse  at  the  time  of  the  sale.  Bat 
in  a  case'  where  there  had  been  a  sale  of  a  crop  of  gromng 
turnips^  it  was  holden,  that  this  was  a  sale  of  an  interest  in 
land.  N.  No  time  was  stipulated  for  the  removal  of  the 
turnips.  But  a  verbal  agreement^  made  on  the  25th  Septem- 
ber,  for  a  sale  of  a  then  growing  crop  of  potatoes,  was  holden* 
not  a  contract  for  the  side  of  any  lands,  &c.  within  this  sec- 
tion. An  action  of  indebitatus  assumpsit^,  with  a  count  on  a 
quantum  meruit,  for  moieties  of  crops  of  wheat  sold  by  the 
plaintiff  to  the  defendant,  and  accordingly  reaped  for  his,  the 
defendant's,  own  use;  and  also  a  count  for  money  had  and 
received.  The  case  was,  that  the  plaintiff,  by  a  parol  agree- 
ment, had  let  land  to  the  defendant,  from  which  he  was  to 
take  two  successive  crops,  and  to  render  the  plaintiff  a  moiety 
of  the  crops  in  lieu  of  rent.  While  the  crops  of  the  second 
year  were  on  the  ground,  an  appraisement  of  them  was  taken 
by  both  parties,  and  the  value  ascertained.  The  defendant 
having  afterwards  refused  to  pay  a  moiety  of  the  value,  this 
action  was  brought.  It  was  objected,  on  a  case  reserved, 
that  the  agreement  was  within  the  statute ;  because  it  related 
to  land ;  but  the  court  ovemiled  the  objection ;  Eyre,  C.  J. 
observing,  that  the  circumstance  of  the  appraisement  seemed 
to  put  an  end  to  this  point.  It  was  true,  Uiat  as  the  case  ori- 
ginally stood,  the  plaintiff  had  a  claim  to  a  moiety  of  the  pro- 
duce of  the  land,  under  a  special  agreement,  but  that  special 
agreement  was  executed  by  the  appraisement.  This  circum- 
stance of  the  appraisement  afforded  dear  proof  that  the  plain- 
tiff sold  what  the  defendant  had  agreed  was  his;  and  the 
price  having  been  ascertained,  brought  this  to  the  case  of  an 
action  for  goods  sold  and  delivered  (9).*  Where  tenant  on 
expiration  of  term  being  about  to  remove  fixtures,  to  which  he 
was  entitled,  agreed  to  sell  them  to  his  landlord  at  a  valuation, 

* 

z  Emmenon  v.  Heelis,  2  Taunt  38.  Bingh.  99.  £.  of  Falmouth  y.  Tho- 

recogfnising  Bristow  v.  Waddington,  mas,  1  Cr.  and  M.  89.  3  Tyrw.  26. 

2  Bos.  and  Pul.  452.  OTcrruled  in  a  Erans  v.  Roberts,  5  B.  and  C.  829. 

Evans  v.  Roberts,  5  B.  and  C.  829.  b  Poulter  y.  Killingbeck,  1  Bos.  and 

See  also  Teal  y.  Autj,  2  Brod.  and  Pul.  397. 


(9)  "  The  contract,  if  it  had  originally  concerned  an  interest  in 
land,  after  the  agreed  substitution  of  pecuniary  value  for  specific 
produce,  no  longer  did  so  :  it  was  origiually  an  agreement  to  render 
what  should  have  become  a  chattel,  t.  e.  part  of  a  severed  crop  in 
that  shape,  in  lieu  of  rent,  and  by  a  subsequent  'agreement  it  was 
changed  to  money  instead  of  remaining  a  specific  render  of  produce. 
Per  Ellenborough,  C.  J.  6  East.  612. 
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which  was  afterwards,  and  after  the  time  expired,  made  and 
signed  by  the  two  brokers;  it  was  holden^,  that  this  was  not 
a  sale  of  any  interest  in  land.  But  although  the  contract 
is  not  itself  wholly  void^  under  the  statute,  merely  on  ac- 
count of  its  being  by  parol;  so  that  if  the  same  is  executed, 
the  parties  cannot  treat  it  as  a  nullity,  yet,  while  it  re- 
mains executory,  it  may  be  discharged  by  parol,  before  any 
thing  is  done  under  it  which  can  amount  to  a  part  execution 
of  it.  An  agreement  to  occupy  lodgings  at  a  yearly  rent, 
payable  in  quarterly  portions,  (the  occupation  to  commence 
on  a  future  oay,)  is  an  agreement  relating  to  an  interest  in 
land,  within  the  meaning  of  this  clause®.  This  clause  com- 
prehends sales  of  land  by  auction  as  well  as  other  sales'; 
hence,  where  land  had  been  sold  by  auction,  and  the  contract 
haying  been  abandoned,  an  action  was  brought  to  recover 
the  deposit,  in  which  action  the  plaintiff  declared  specially 
on  the  contract ;  it  was  holden,  that  it  was  incumbent  on  the 
pliuntiff  to  prove  a  contract  in  writing?,  in  the  manner  Spe- 
cified in  the  statute ;  and  that  the  entry  by  the  auctioneer  of 
the  buyer's  name  coidd  not  be  considered  as  a  sufficient  me- 
monmdum  and  signature  of  the  agreement  so  as  to  satisfy  the 
requisitions  of  the  statute :  although  a  different  doctrine  had 
been  laid  down  with  regard  to  the  I7th  section,  relating  to 
the  sale  of  goods,  upon  tihe  construction  of  which  it  has  been 
holden'^  that  the  auctioneer  must  be  considered  as  the  agent 
of  both  parties,  and  a  memorandum  made  by  him  sufficient 
to  bind  the  bargain.  But  in  a  later  case  of  Emmerson  v. 
Heelis^,  it  was  solemnly  decided  that  a  signing  by  the  auc- 
tioneer is  a  signing  by  an  agent  for  the  purchaser,  altho\igh 
the  contract  be  a  contract  for  the  sale  of  an  interest  in  land. 
N.  The  purchaser  was  not  present  at  the  sale,  but  bid  by  an 
agent.  The  entry  of  the  name  of  the  best  bidder  by  the  auc- 
tioneer in  his  'book,  is  just  the  same  as  if  the  bidder  had  writ- 
ten his  own  name.  But  putting  down  the  name  in  catalogue, 
neither  attached  to,  nor  referring  to  conditions  of  sale,  will 
not  suffice^. 

c  Hallen  ▼.  Runder,  1  Cr.  U.  ft  R.  266.  Trecothick,  0  Yes.  jun.  249.  adopted 

d  Crosby  ▼.  Wadsworth,  6  East.  602.  by  Erskine,  C.  in  Buckmaster  y. 

e  Inman  v.  Stamp,  1  Stark.  N.  P.  C.  Harrop. 

12.Ld.Ellenborougli,C.J.reoog^zed  h  Simon   y.   Metiyier,  1  Bl.  R.  60. 

in  Edge  y.  Strafibrd,  ante,  p.  844.  3  Burr.  1921.  recognised  as  to  this 

f  Walker  y .  Constable,  2  Esp.  N.  P.  C.  point  in  Hinde  y.  Whitehouse,  7  East, 

659.  1  Bos.  ft  Pal.  406.  per  Erskine,  558. 

C.  in  Buckmaster  y.  Harrop,  7  Yes.  i  2  Taunt.  38.  recognised  in  White  y. 

341.  Proctor,  4  Taunt.  209. 

g  Stansfield  y.  Johnson,  coram  Eyre,  k  Kenworthy  y.  Schofield,  2  B.  and  C. 

C.  J.  1  Esp.  N.  P.  C.  101.    But  see  945. 

the  remarks  of  Eldon,  C.  in  Coles  y. 
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Or  upon  any  agreement  that  is  not4o  be  performed  within 
the  space  of  one  year  from  the  making  thereof]  This  clause 
extends  to  those  cases  only,  where,  by  the  express  agreement 
of  the  party,  the  act  is  not  to  be  performed  within  a  year. 
Hence  it  has  been  holden^,  that  a  promise  to  pay  money  on 
the  return  of  a  ship,  which  happened  not  to  return  within 
two  years  after  the  promise  made,  was  not  within  the  statute ; 
for,  by  possibility,  the  ship  might  have  returned  within. a 
year.  So  where  an  action  was  brought  upon  an  agreement"^, 
m  which  the  defendant  promised,  for  one  guinea,  to  give  the 
plaintiff  so  many  on  the  day  of  his  marriage.  The  marriage 
did  not  take  e£fect  until  nine  years  after  the  agreement;  and 
the  question  was,  whether  the  agreement  ought  to  have  been 
in  writing.  Holt,  C.  J.  (before  whom  the  cause  was  tried) 
advised  with  all  the  judges,  and  it  was  said  by  the  majority 
of  them,  (for  there  was  a  diversity  of  opinion,  and  Holt  dif- 
fered from  the  majority)  (10),  ^^  Where  the  agreement  is  to 
be  performed  upon  a  contingency,  and  it  does  not  appear  on 
the  face  of  the  agreement  that  it  is  to  be  per£onned  after  the 
year,  there  a  note  in  writing  is  not  necessary ;  for  the  contin- 
gency might  happen  within  the  year ;  but  where  it  appears 
from  the  whole  tenor  of  the  agreement,  that  it  is  to  be  per- 
formed after  the  year,  there  a  note  in  writing  is  necessary •'' 
So  where  the  plaintiff  declared^,  that  the  defendant's  testator, 
in  consideration  that  the  plaintiff  would  become  his  house- 
keeper, and  take  upon  herself  the  care  and  management  of 
his  feuuily,  as  long  as  it  should  please  both  parties,  undertook 
to  pay  her  wages  at  the  rate  of  £  for  one  year;  and  also  by 
his  will  to  begtieath  to  her  an  annuity  of£  for  l^fe,  payable 
yearly  from  the  day  of  his  decUh ;  and  then  averred,  that  she 

1  By  the  jud|^,  ex.  rel.  Treby,C.  J.  by  DeniBon,  J.  in  Featon  ▼.  Emblen, 

Anoa.  Salk.  280.  recogniBed  by  WU-  3  Burr.  1281. 

mot,  J.  in  3  Burr.  1281.  n  Fenton  v.  Bmblen,  Ezor.,  8  Burr, 

m  Peter  ▼.  Compton,  Skin,  353.  died  1278.     1 BI.  R.  353.  8.  C. 


(10)  If  the  marriage  had  taken  effect  within  the  year,  all  the 
judges  agreed  no  writing  was  necessary ;  but  as  in  the  case  before 
them,  the  marriage  did  not  happen  within  the  year,  but  nine  years 
after  the  promise.  Holt,  C.  J.,  and  the  minority  of  the  judges,  were 
of  opinion  that  it  ought  to  have  been  in  writing,  because  (he  design 
of  the  statute  was,  not  to  trust  to  the  memory  of  witnesses  for  a 
longer  time  than  one  year.  See  Smithy.  Westall,  Lord  Ray  m.  316,  7. 
Holt,  C.  J.  had  expressed  the  same  opinion  with  respect  to  the 
necessity  of  the  contingency  happening  within  the  year  in  order  to 
take  a  case  out  of  the  statute,  in  Frat^cam  v.  Foster,  Skin.  826. 
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became  hut  housekeeper,  and  so  continued  for  tibree  years 
and  upwards^  but  that  the  defendant's  testator  had  not  be* 
qneathed  her  the  annuity ;  the  agreement  having  been  by  parol, 
it  was  contended,  that  the  case  was  within  the  statute,  for  it 
could  not  be  performed  on  the  part  of  the  testator  within  a 
year;  for  a  whole  year  from  his  death  was  to  elapse,  before 
the  annuity,  or  any  part  of  it,  would  become  payable.  To 
this  it  was  answered,  that  the  action  was  brought  for  the  tes- 
tator not  having  done  what  he  ought  to  have  done  in  his  life- 
time, viz.  bequeathing  the  annuity  by  will,  which  might  have 
been  done  within  the  year.  The  court  held  the  case  not 
within  the  statute,  and  Denison,  J.  said — ^^^The  statute  of 
frauds  plainly  means  an  agreement  not  to  be  performed  within 
the  space  of  a  year,  and  expressly  and  specifically  so  agreed. 
A  contingency  is  not  within  it,  nor  any  case  that  depends  upon 
a  contingency.  It  does  not  extend  to  cases,  where  the  thing 
may  be  performed  within  the  year.'^  Nor  to  a  case,  where  the 
work  agreed  to  be  done  was  done  entirely  within  the  year®, 
and  it  was  the  intention  of  the  parties,  founded  on  a  reason- 
able expectation  that  it  should  Be  so ;  although  no  time  was 
fixed  by  the  agreement  for  the  performance.  So  where  A, 
being  i^debtJ  to  the  plaintiff,  promised  plaintiff  that  in  con- 
sideration  of  his  forbearing  to  sue,  A.^s  executor  should  pay 
him  £10,000 ;  it  was  holdenP,  that  the  statute  did  not  require 
this  promise  to  be  in  writing. 

An  objection  upon  this  dause'was  tak^i  in  the  case  of  Poulter 
V.  KUUngbecky  1  Bos.  and  Pul.  397.  (ante.  p.  862,)  but  the  court 
were  of  opinion,  that  the  subsequent  agreement  relieved  the 
case  frova  the  objection.  By  tiie  word  performed  in  this  clause, 
the  legislature  meant  a  complete  and  not  a  partial  per- 
formance. Hence,  if  it  appear  to  have  been  the  understanding 
of  the  parties  to  a  contract,  at  the  time,  that  it  was  not  to  be 
completed  within  a  year^,  althought  it  might,  and  was  in  fact 
in  part  perfonned  within  that  time,  such  contract  is  within  this 
daiue,  and  if  the  requisites  of  the  statute  are  not  complied 
with,  it  cannot  be  enforoed.  A  contract  for  a  year's  service, 
to  commence  at  a  subsequent  day,  being  a  contract  not  to  be 
performed  within  the  year  is  within  this  clause  and  must  be 
m  writing^  A  contract^  whereby  a  coachmaker  agreed  to 
let  a  carriage  for  a  term  of  five  years,  in  consideration  of 
receiving  an  annual  payment  for  the  use  of  it,  but  which,  by 

o  Donenan  ▼.  Read,  3  B.  and  Ad.  QOd.  r  Braceifirdle  v.  Heald,  ]  B.  ft  A.  732. 

distinguishing   Boydell    y.    Drum-  Snelling  ▼.  Lord  Huntingfield,  1  Cr. 

mond.  M.  and  R.  20.  S.  P. 

p  Wells  ▼.  Horton,  4  Bingh.  40.  s  Birch  ▼.  £.  of  Liverpool,  9  B.  and  C. 

q  Boydell  v.  Drummond,  1 1  East,  142.  392. 
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the  custom  of  the  trade,  is  determinable  at  any  tinie  within 
that  period  upon  the  payment  of  a  year's  hire,  is  an  agree- 
ment not  to  be  performed  within  a  year,  within  the  meaning 
of  this  clause,  and,  therefore,  must  be  in  writing. 

UfUeas  the  agreement  or  some  memorandum  or  note  thereof 
shaU  be  in  writing^     The  word  agreement  is  not  to  be  im- 
derstood  in  the  loose  incorrect  sense,  in  which  it  is  sometimes 
used  as  synonimous  to  promise  or  undertaking^  but  in  its 
proper  and  correct  sense,  as  signifying  a  mutual  contract  on 
consideration  between  two  or  more  parties.      Hence,  the 
whole  agreement,  that  is,  not  the  promise  only,  but  the  con- 
sideration on  wluch  it  is  founded,  must  be  in  writing^.    The 
word  -  agreement"  howerer,  is  satisfied",  if  tfie  writing  states 
the  subject  matter  of  the  contract,  the  consideration,  and  is 
signed  by  the  party  to  be  charged ;  and  it  is  sufficient  if  the 
consideration  appear  by  necessary  inference  and  implication* 
An.  action  was  brought  to  recover  the  value  of  goods,  which 
had  been  furnished  by  the  plaintiff  to  one  Nichols^,  un- 
der a  written  agreement  signed  by  the  defendant  in  the 
following  words:  ^^I  guarantee  the  payment  of  any  goods 
which  Mr.  John  Stadt  delivers  to  I.  Nichols.^^     It  was  ob- 
jected, that  this  guarantee  was  void,  because  it  did  not 
express  any  consideration  for  the  defendant's  promise  to 
answer  for  the  debt  of  another  person ;  that,  in  order  to  ascer- 
tain whether  there  was  any  consideration  expressed  for  this 
purpose,  the  proper  way  was,  to  consider,  whether  any  action 
could  have  been  brought  on  the  supposed  agreement,  by  the 
defendant  against  the  plaintiff.    But  here  there  was  no  under- 
taking on  the  part  of  the  latter  to  deliver  goods  to  Nichols, 
and  no  action  would  have  lain  against  him,  had  he  refused  to 
deliver  any;  Lord  EUenborough  said,  that  though  by  the 
agreement  die  plaintiff  was  not  obliged  to  deUver  goods, 
there  appeared  a  sufficient  consideration  for  the  defendant's 
promise  to  be  answerable,  if  any  should  be  delivered;  the 
stipulated  delivery  of  the  goods  to  Nichols  was  a  considera- 
tion appearing  on  the  face  of  the  writing,  and  when  the  deli- 
very took  place,  the  consideration  attached :  he  should  there- 
fore admit  evidence  of  the  delivery  of  the  goods.     V.  for 
plaintiff.     Upon  an  application  to  the  court  to  set  aside  this 
verdict,  the  court  said,  that  this  case  differed  from  Wain  v. 
WarUerSy  as  the  agreement  here  contained  the  thing  to  be 

t  Wain  y.  Warlten,  5  East,  10.  reoog-  u  Laythoarp  v.  Bryant,  2  Bing^h.  N.  C. 

nised  in  Saunders  v.  Wakefield,  4  B.  744. 

and  A.  595.  and  Jenkins  v.  Reynolds,  x  Htadt  v.  Lill,  1  Campb.  242.  9  East, 

3  B.  and  B.  14.  and  Hawes  v.  Arms-  348.  S.  C. 
strong,  1  Bingh.  N.  C.  761. 
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done  by  the  plaintifF,  which  was  the  foundation  of  the  de- 
fendant's promise ;  and  that  the  delivery  of  the  goods  was  a 
sufficient  consideration^  although  no  cross  action  upon  the 
agreement  could  have  been  brought  against  the  plaintiff^ 
either  at  the  suit  of  the  defendant  or  of  Nichols.  Rule  nisi 
refused.  If  the  writing  contain  a  promise  to  pay  the  debt  of 
another^  it  is  sufficient  without  mentioning  the  amount^. 

17th  section.  ^^No  contract  for  the  sale  of  any  goods^ 
wares^  and  merchandizes^  for  the  price  of  ten  pounds  or  up- 
wards^ shall  be  good^  except  the  buyer  shall  accept  part  of 
the  goods  so  sold^  and  actually  receive  the  same;  or  give 
something  in  earnest  to  bind  the  bargain^  or  in  part  of  pay- 
ment :  or  that  some  note  or  memorandum  in  writing,  of  the 
said  bargain^  be  made  and  signed  by  the  parties  to  be  charged 
by  such  contract,  or  their  agents  thereimto  lawfully  au- 
thorised.^' 

No  contract  for  the  sale  of  any  goods."]  This  branch  of 
the  statute  extends  to  executory  contracts,  that  is^  contracts 
to  be  completed  at  a  future  time,  as  well  as  other  contracts ; 
but  in  many  cases  a  distinction  used  to  be  taken  between 
those  contracts,  where  the  thing  contracted  for  was  existing 
in  soHdOy  and  capable  of  being  delivered  at  the  time  of  the 
contract,  or  would  be  at  the  time  of  delivering  a  personal 
chattel',  and  those,  where  it  was  requisite  that  something 
should  be  done,  in  order  to  put  the  ming  into  the  state  in 
which  it  was  to  be  delivered  according  to  the  contract;  the 
former  having  been  holden  to  be  within^  the  statute,  the  latter 
not^.  But  now  by  9  6.  4.  c.  14.  s.  7.  it  it  provided,  that  the 
enactments  of  this  17th  section,  shall  extend  to  all  contracts 
for  sale  of  ^ods  of  the  value  of  £10  sterling  and  upwards, 
notwithstanding  the  goods  may  be  intended  to  be  delivered  at 
some  future  time,  or  may  not  at  the  time  of  such  contract  be 
actually  made,  procured,  or  provided,  or  fit  or  ready  for  deli- 
very, or  some  act  may  be  requisite  for  the  making  or  complet- 
ing thereof,  or  rendering  the  same  fit  for  delivery.  This  last 
act  has  the  word  value,  and  not  price ;  hence  where  an  execu- 
tory contract  is  entered  into  for  the  fabrication  of  goods, 
without  any  agreement,  as  to  price^  the  memorandum  of  the 
contract  required  by  the  statute  of  firauds,  is  sufficient  with- 
out specification  of  priced 

7  Batenumv.  Phillips,  16  East,  372.  b  Clayton  ▼.  Andrews,  4  Burr.  2101. 

1  Watts  ▼.  Friend,  10  B.  Jt  C.  446.  Groves  ▼.  Buck,  3  M.  jt  8.  178. 

a  Rondeau  ▼.  Wyatt,  2  H.   Bl.   63.  c  Hoadly  ▼.  M'Laine,  10  Bing^.  482. 

Oarbutt  and  another  ▼.  Watson,  5  B.  4  M.  &  Sc.  340. 

and  A.  613.  Smith  ▼.  Surman,  9  B. 

and  C.  668. 
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The  Btntujte  of  firauds  does  not  exclude  parol  evidetiee  that 
a  written  contract  for  sale  of  goods^  purporting  to  be  made 
between  A.  the  seller,  and  B.  the  buyer,  was  on  0/s  part  made 
by  him  only  as  agent  for  C^. 

Except  the  buyer  shall  accept  part  of  the  goods  so  soldf 
and  actually  receive  the  same.']  In  order  to  take  a  contract 
for  the  sale  of  goods,  of  the  price  of  JBlO  or  upwards,  out  of 
the  statute,  there  must  be  either  a  receipt  and  acceptance, 
by  the  vendee,  of  the  whole,  or  a  part  of  the  thing  8(dd,  or 
something  given  in  earnest,  or  a  part  payment  of  the  conri- 
deration ;  otherwise  the  agreement  must  be  reduced  to  writ- 
ing in  the  manner  specified  by  this  section.  Where  goods  are 
sold  under  a  parol  order  subject  to  approval^,  the  vendee 
must  refose  to  accept  them  within  a  reasonable  time ;  other- 
wise he  will  be  considered  as  having  accepted  them.  Where 
goods  are  ponderous,  and  incapable  of  being  handed  over  from 
one  to  another,  there  need  not  be  an  actusJ  delivery  (12),  but 
it  may  be  done  by  that  which  is  tantamount,  such  as  the  deli- 
very of  a  key  of  the  warehouse,  in  which  the  goods  are 
lodged,  or  by  delivery  of  other  indicia  of  property.  So  if 
the  purchaser  deals  with  the  commodity,  as  if  it  were  in  his 


d  Wilson  V.  Hart,  7  Taunt.  ii5. 


e  Coleman  t.  Gibson,  1  M.  jt  Rob.  1 68. 
Lord  Tenterden,  C.  J. 


(12)  In  an  action  for  not  delivering  a  quantity  of  rice,  it  appeared 
that  the  defendant  had  informed  the  plaintiff  that  defendant  had  a 
quantity  of  rice  to  sell ;  there  was  no  evidence  to  prove  any  contract 
made,  but  the  plaintiff  produced  an  order  on  Bennett  and  Co.  to  deli- 
ver to  him  twenty  barrels  of  rice,  which  was  signed  by  defendant ; 
and  a  witness  proved  that  defendant  had  told  hun  that  he  had  sold 
twenty  barrelfi  of  rice  to  the  plaintiff,  at  17s.  per  hundred.  The 
plaintiff  then  proved  the  delivery  of  the  order  for  the  rice  to  the 
warehouseman  of  Bennett  and  Co.  The  rice  not  having  been  taken 
away  immediately,  the  defendant  afterwards  countermanded  the 
delivery,  in  consequence  of  which  Bennett  and  Co.  refused  to  deliver 
the  rice  to  the  plaintiff,  who  sent  for  it  some  days  after  the  order 
had  been  countermanded.  Eyre,  C.  J.  was  of  opinion,  that  the  order 
for  delivery,  directed  to  the  persons  in  whose  possession  the  rice 
was,  amounted  to  a  delivery,  so  as  to  take  the  case  oat  of  the  statute. 
Searle  v.  Keeves,  2  Esp.  N.  P.  C.  598.  But  where  a  hogshead  of 
wine  in  the  warehouse  of  the  London  Dock  Company  was  sold  for  a 
sum  exceeding  £10,  and  a  deUvery-order  given  to  the  vendee,  and 
there  was  not  any  contract  in  writing :  it  was  holden,  that  the  accep- 
tance of  the  delivery-order  by  the  vendee  was  not  equivalent  to  an 
actual  acceptance  of  the  wine,  so  as  to  take  the  case  out  of  the  statute. 
Bentall  v.  Bum,  Ry.  and  M.  107. 3  B.  and  G.  423. 
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actual  possession,  this  wJl  supersede  the  necessity  of  proving 
actual  delivery.  Hence^,  after  a  bargain  and  sale  of  a  stack 
of  hay  between  the  parties  on  the  spot  where  the  stack  stood, 
evidence  that  the  vendee  actually  sold  part  of  it  to  another 
person  by  whom,  though  against  the  vendee's  approbation, 
it  was  taken  away,  is  sufficient  to  warrant  the  jury  in  finding 
a  delivery  to,  and  an  acceptance  by,  the  vendee,  so  as  to  take 
the  case  out  of  the  statute.  So  where  a  person  having  pur- 
diased  a  horse  of  a  horse-dealer,  desired  him  to  keep  the 
horse  at  livery  for  him,  and  the  horse-dealer  accepted  the 
order,  and  put  the  horse  out  of  his  sale-stable  into  another 
stable :  this  was  holdeni^  to  be  a  sufficient  delivery,  so  as  to 
take  the  case  out  of  the  statute.  But  where  a  horse  was  sold 
by  verbal  contract,  but  no  time  was  fixed  for  the  payment  of 
the  price;  the  horse  was  to  remain  with  the  vendors  for 
twenty  days  without  any  charge  to  the  vendee ;  at  the  ex- 
piration of  that  time  the  horse  was  sent  to  grass,  by  the 
direction  of  the  vendee,  and  by  his  desire,  entered  as  the 
horse  of  one  of  the  vendors :  it  was  holden^,  that  there  was 
no  acceptance  of  the  horse  by  the  vendee.  So  where  a  vendee 
verbally  agreed,  at  a  public  market,  with  the  agent  of  the 
vendor  to  purchase  twelve  bushels  of  tares,  (then  in  vendor's 
possession,  constituting  part  of  a  larger  quantity  in  bulk,)  to 
remain  in  vendor's  possession  until  odled  for,  and  the  agent, 
on  his  return  home,  measured  the  twelve  bushels  and  set 
them  apart  for  the  vendee;  it  was  holden^,  that  this  did 
not  amount  to  an  acceptance  by  the  latter,  so  as  to  take 
the'  case  out  of  the  statute ;  for  there  cannot  be  any  actual 
acceptance,  so  long  as  the  buyer  continues  to  have  a  right  to 
object,  either  to  &e  quantum  or  quality  of  the  goods.  So 
where  A.  agreed  to  purchase  a  horse  from  B.  for  ready 
money,  and  to  take  him  within  a  time  agreed  upon;  about 
the  expiration  of  that  time,  A.  rode  the  horse,  and  gave 
directions  as  to  its  treatment,  &c.  but  requested  that  it  mi^ht 
remain  in  B.'s  possession  for  a  further  time,  at  the  expiration 
of  which  he  promised  to  fetch  it  away  and  pay  the  price,  to 
which  B.  assented,  the  horse  died  before  A.  paid  the  price  or 
took  it  away :  it  was  holden^,  that  tiiere  was  not  any  accep- 
tance within  the  statute.  So  where  A.,  a  merchant  in  Lon- 
don^, had  been  in  the  habit  of  selling  goods  to  B.,  resident  in 
the  country,  and  of  delivering  them  to  a  wharfinger  in  London, 

f  Chaplin  ▼.  Rogen,  1  East,  192.  k  Tempest  v.  Fitzgerald,  3  B.  and  A. 

g  Elmore  y.  Stone,  I  Taunt.  458.  680. 

h  Carter  and  another  v.TouBsaint, 5  B.  1  Hanson  and  another   v.  Armitage, 

and  A.  856.  6  B.  and  A.  557.  recognising  Howe 

i  HoweY.  Palmer,  3  B.  and  A.  321.  v.  Palmer. 
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to  be  forwarded  to  B.  by  the  fiist  ship ;  and  in  ptinnance  of 
a  parol  order  from  B.  goods  were  dehyered  to,  and  accepted 
by  the  wharfinger  to  be  forwarded  in  the  usual  manner:  it 
was  holden  that  this  was  not  an  acceptance  by  the  buyer  suf- 
ficient to  take  the  case  out  of  the  statute.  So  where  defen- 
dant employed  plaintiff  to  construct  a  wag^n,  and  whilst  the 
yehide  was  in  the  plaintiff's  yard  unfinished,  procured  a 
third  person  to  fix  on  the  iron  work  and  a  tilt;  it  was  holden% 
that  diis  did  not  constitute  an  acceptance.  If  a  purdbas^ 
of  goods  draws  the  edge  of  a  shilling  over  the  hand  of  the 
vendor,  and  returns  the  money  into  his  own  pocket,  which 
in  the  north  of  England  is  called  the  striking  off  a  bargain, 
this  is  not  a  part  payment^  within  the  statute.  A.  having 
sent  to  B.^  a  bale  of  sponge  (in  consequence  of  a  verbal  or- 
der firom  B.)  for  which  he  charged  lis.  per  poimd;  B.  re- 
turned it,  and  at  the  same  time  wrote  a  letter  to  A.,  stating, 
that  the  sponge  had  been  examined,  and  having  been  found 
not  to  be  worth  more  than  six  shillings  per  pound  he  had  sent 
it  back.  It  was  holden,  that  there  was  not  such  a  receipt  and 
acceptance  of  the  goods  as  would  take  the  case  out  of  the  sta- 
tute. So  where  a  com-fieu^r,  at  Nottingham,  and  who  also 
had  a  warehouse  at  Derby,  on  the  18th  November  agreed  to 
sell  to  the  defendant  a  quantity  of  barley,  the  property  of  the 
plaintiff,  and  then  in  the  hands  of  J.  S.  for  the  purpose  of 
being  kiln-dried,  at  SSs,  per  quarter,  to  go  by  the  corn-factor's 
first  boat,  and  to  be  delivered  at  Derby  at  the  oom-fiustor's 
warehouse.  The  SBs.  per  quarter  was  a  higher  price  on  ac- 
count of  the  delivery  being  at  the  corn-factor's  expense.  Af- 
terwards the  defendant  went  to  J.  S.,  told  him  he  had  bought 
the  barley,  and  desired  him  to  see  it  delivered  and  mea- 
sured, and  put  up  properly.  Two  or  three  days  afterwards 
the  barley  was  sent  oy  the  first  boat,  and  on  the  26th  Novem- 
ber the  corn-factor's  clerk  saw  the  defendant  at  Derby,  and 
delivered  him  the  invoice,  which  the  defendant  took  and  re- 
quested a  week  longer  for  payment,  which  was  allowed  him, 
but  on  the  same  day  gave  notice  tbat  he  would  not  accept  the 
barley.  The  barley  arrived  at  the  warehouse  at  Derby  on  the 
first  of  December;  In  assumpsit  for  goods  sold  and  deUvered, 
it  was  holden^,  that  there  being  no  note  in  writing,  the  con- 
tract was  void.  A.  went  to  the  shop  of  B.  &  Co.,  linen-dra- 
pers, and  contracted  for  the  purchase  of  various  articles,  each 

a  Maberley  y.  Sheppard,  10  Bingb.  90.  cited  in  Astey  ▼.  Emery,  4  M.  and  S. 
b  Blenkinsop  y.   Clayton,  7    Taunt.        262.  , 

597.  d  Afttey  ▼.  Emery,  4  M.and  S.  262. 
c  Kent  y .  Huaklnson,  3  Bog.  &  Pul.  233. 
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of  which  was  under  the  value  of  10/.  but  the  whole  amounted 
to  70/.  A  separate  price  for  each  article  was  agreed  upon, 
some  A.  marked  with  a  pencil,  oihers  were  measured  in  his 
presence,  and  others  he  assisted  to  cut  from  larger  bulks.  He 
then  desired  that  an  account  of  the  whole  fnight  be  sent  to  his 
house,  and  went  away.  A  bill  of  pafoeb  was  accordingly  sent, 
together  with  the  goods,  when  A.  refused  to  accept  them.  It 
was  holden%  that  this  was  all  one  contract,  and  therefore 
within  the  statute.  Secondly,  fihat  there  was  no  delivery  and 
acceptance  of  any  of  the  goods  so  as  to  take  the  case  out  of  the 
operation  of  this  section.  But  if  goods  are  ordered  verbally, 
^e  deUvery  of  them  to  a  carrier  is  sufficient  to  bind  the  con- 
tract, where  the  purchaser  has  been  in  the  habit  of  receiving 
ffoods  from  the  vendor  by  the  same  mode  of  conyeyance\ 
Where  a  sample  is  delivered  to  and  accepted  by  the  purchaser?, 
and  such  sample  is  to  be  accoimted  for  as  part  of  uie  commo- 
dity sold,  this  will  be  considered  as  a  suffiaent  acceptance  and 
receiving  of  part  of  the  goods,  so  as  to  take  the  case  out  of  the 
statute.  But  the  delivery  of  a  sample,  which  is  no  part  of  the 
things  sold,  will  uot^.  Where  goods  are  made  to  order,  and 
remained  in  the  possession  of  the  vendor  at  the  request  of 
the  vendee,  with  the  exception  of  a  small  part,  which  the 
vendee  took  away;  it  was  holden^  that  there  was  not  any  ac- 
ceptance of  the  residue  of  the  goods.  To  satisfy  the  statute, 
there  must  be  a  delivery  of  the  goods  by  the  vendor,  with  an 
intention  of  vesting  the  right  of  possession  in  the  vendee; 
and  there  must  be  an  actual  acceptance  by  the  vendee,  with 
an  intention  of  taking  to  the  possession  as  owner^.  The  later 
eases  of  Howe  v.  Palmer,  3  B.  &  A.  321,  Hanson  v.  Armit^ 
age,  5  B.  &  A.  559,  Carter  v.  Toussainty  5  B.  &  A.  855,  Tern- 
pest  V.  Fitzgerald,  3  B.  &  A.  680,  have  established,  that  un- 
less there  has  been  such  a  dealmg  on  the  part  of  the  pur- 
chaser as  to  deprive  him  of  any  right  to  object  to  the  quantity 
or  quality  of  the  goods,  or  to  deprive  the  seller  of  his  right  of 
lien,  there  cannot  be  any  part  acceptance.  See  the  remark  of 
Parke  J.,  9  B.  &  C.  577- 

Or  that  some  note  or  memorandum  tn  writing  of  the  bargain 
be  made,  and  signed  by  the  parties  to  be  charged  by  such  conn 
tract  or  tJieir  agents^  An  action  on  the  case  was  brought 
against  the  defendants^,   for  not  accepting  and  paying  for 

•  BakkyT.  Parker,  2  B.  &  C.  37.  i  Thompson  v.  Maceroni,  3  B.  ft  C.  1. 

f  Hart  y.  Sattley,  3  Campb.  528.  k  Per  Cur.  in  PhilUps  v.  Butolli,2  B. 

g  Hinde  v.  Whitehouie  and  another,  7  ft  C.  51 1 . 

Eatt,558.   Kilnitzv.  Surrey,  5  Esp.  1  Egerton  v.  Matthews  and  another,  6 

N.  P.  C.  267.  East,  307 
h  Talfcr  ▼.  Weit,  H<flt'sN.  P.  C.  178. 

▼oIm  II.  •  N 
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goods  which  they  had  contracted  to  purchase  by  the  foQow* 
ing  memorandum  in  writing:  ^^We  a^ree  to  give  M^  Eger- 
ton  19^.  per  pound  for  thirty  bales  of  Smyrna  cotton,  custo- 
mary allowance,  cash  three  per  cent.,  as  soon  as  our  certificate 
is  complete.  (Signed)  Matthews  and  TumbuU;  and  dated 
the  2nd  of  September,  1803/^  The  defendants  had  before 
become  bankrupts,  and  their  certificate  was  then  waiting  for 
the  Lord  Chancellor's  allowance,  and  after  it  was  allowed 
they  signed  the  memorandum  again.  It  was  objected,  on  the 
authority  of  Wain  v.  Warlters,  that  the  contract  being  alto* 
gether  executory,  and  no  consideration  for  the  promise  ap- 
pearing on  the  face  of  the  writing,  nor  any  mutuality  in  the 
engagement,  it  was  void;  but  the  court  overruled  the  objec- 
tion on  this  groimd — ^that  the  object  and  wording  of  the  17th 
section  was  dififerent  from  that  of  the  4th  section,  in  which  the 
word  agreement  was  introduced,  and  upon  which  the  decision 
in  Wain  v.  WarUers  proceeded.  And  Liord  Ellenborough,  C. 
J«  observed,  that  in  this  case  of  Egerton  v.  Matthews,  the 
words  of  the  statute  were  satisfied,  if  there  were  some  note  or 
memorandum  in  writing,  of  the  bargain^  signed  by  the  parties 
to  be  charged  by  such  contract.  And  this  was  a  memoran- 
dum of  the  bargain,  or  at  least  of  so  much  of  it  as  was  sufiici- 
ent  to  bind  the  parties  to  be  charged  therewith,  and  whose 
signatures  to  it  was  all  that  the  statute  required  (13).  As- 
sumpsit"^ for  goods  sold  and  delivered.  Flea.  N.  A.  The 
plaintiffs  on  the  25th  January,  1826,  had  sent  firom  Worces- 
ter to  die  defendant  at  Derby,  an  invoice  of  five  pockets  of 
hops,  and  delivered  the  hops  the  same  day  to  a  carrier  to  be 
conveyed  from  Worcester  to  Derby,  and  informed  the  defen- 
dant, at  the  same  time,  that  they  were  so  forwarded.  The  invoice 
described  the  plaintiffs  as  the  sellers,  and  the  defendant  as  the 
purchaser  of  the  hops.    The  defendant  afterwards  wrote  to 

m  Richards  and  another  ▼.  Porter,  6  B.  and  C.  437. 


(13)  It  will  be  observed,  that  in  this  case  the  name  of  the  pur- 
chaser, as  well  as  the  seller,  appeared  in  the  memorandum,  although 
the  purchaser  only  regularly  signed  it;  but  in  Champion  v.  Phtmmer, 
I  Bos.  and  Pul.  N.  R.  252,  where  tiie  seller  only  signed,  and  the 
name  of  the  purchaser  did  not  appear  on  the  bill  of  parcels,  it  was 
holden,  that  the  bill  of  parceb  was  an  insufficient  memorandum  of 
the  bargain,  because  there  cannot  be  a  contract  without  two  parties. 
See  Cooper  v.  Smith,  15  Ekist,  103.  recognised  in  Richards  tmd  ano- 
ther V.  Porter,  6  B.  and  C.  439.  T^e  price  must  also  be  stated  in 
the  memorandum.  Elmore  v.  Kingecote,  5  B.  and  C.  583.  recognised 
in  Acebal  v.  Levy,  10  Bingh.  383.    But  see  ante,  p.  867. 
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the  plaintifis  as  follows^  ''The  hops  which  I  bought  on  the 
25th  of  last  month  are  not  yet  arrived,  nor  have  I  ever  heard 
of  them.  I  received  the  invoice:  the  last  were  much  longer 
on  the  road  than  they  ought  to  have  been;  however,  if  they 
do  not  arrive  in  a  few  days,  I  must  get  some  elsewhere,  and 
consequently  cannot  accept  them/^  It  was  holden,  that  this 
was  not  a  sufficient  note  m  writing. 

Signed  by  the  Parties^     The  place  of  the  signature  is  im- 
matariaL    If  a  person  draw  up  an  agreement  in  his  own  hand- 
writing, b^inning,  I,  A.  B.,  agree,  &c/^  and  leave  a  place  for 
a  signature  at  the  bottom,  but  does  not  sign  it,  the  agreement 
will  be  considered  as  sufficiently  signed^.    So  it  seems,  if  a 
person  be  in  the  habit  of  printing  instead  of  writing  his  name 
he  may  be  said  to  sign  by  his  printed  name,  as  well  as  his 
written  name^*.    In  an  action  on  the  case  for  the  non-delivery 
of  a  quantity  of  gin,  bought  of  the  defendants?,  it  appeared, 
that  at  the  time  tibe  order  of  the  gin  was  given  by  the  plaintiff 
to  the  defendants,  a  bill  of  parcels  was  delivered  to  the  for- 
mer, the  printed  part  of  which  was,  ''  London.    Bought  of 
Jackson  and  Hankin,  distillers;''  and  then  followed  in  writing 
^  1000  gallons  of  gin,  1  in  5.  rin  7s.  3501.''    The  name  of  the 
purchaser  was  inserted  in  the  bill  of  parcels^.     About  a 
month  after,  the  defendants  also  wrote  the  following  letter  to 
the  pkdntiff;  ''  Sir,  we  wish  to  know  what  time  we  shall  send 
^ou  part  of  your  order,  and  shall  be  obliged  for  a  little  time 
m  deUvmr  of  the  remainder;  must  request  you  to  return  our 
pipes.     X  our's  &c.  Jackson  and  Hankin."    It  was  holden, 
that  by  connecting  the  bill  of  parcels  with  the  subsequent  let- 
ter of  the  defenduits,  the  requisites  of  the  statute  were  suffi- 
ciently complied  with.    So  where  the  name  of  the  seUer  was 
printed  on  ^e  bill  of  parcels,  but  he  had  written  thereon  the 
name  of  the  purchaser,  that  was  holden  to  be  a  recognition  of 
the  contract  and  adoption  of  the  printed  name,  so  as  to  satisfy 
the  words  of  the  statute^ 

Or  their  agents  thereunto  lawfully  authorized^  The  ques- 
tion, whether  this  (17th)  section  of  the  statute,  comprehends 
eontracta  for  the  sale  of  goods  by  auction,  as  well  as  other 
sales,  has  not  as  vet  been  solemnly  determined.  Assuming, 
however,  that  sales  by  auctioneers  or  brokers  are  within 
the  l7tb  section,  it  has  been  uniformly  holden,  ever  since  the 

n  Knigbt  ▼.  Crockford,  1  Etp.  N.  P.    p  Saundenon  ▼.  Jackson  and  another, 
C.  190.  par  Eyre,  C.  J.  2  Bos.  and  Pul.  238. 

o  Per  EldoD,  C.  J.  in  2  Boa.  and  Pul.    q  See  Champion  v.  Plummer,  1  Bos. 
239.  and  Pul.  N.  R.  254. 

r  Schneider  ▼.  Norris,  2M.  andS.  286. 
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case  of  Simm  v.  Metivier^,  that  the  auctioneer  or  broker  is 
the  agent  of  both  parties,  and  a  memorandum,  made  by  him 
of  the  bargain,  is  a  sufficient  compUance  with  the  ternfis  of 
the  statute,  to  make  the  contract  of  sale  binding  on  each  (14). 
But  the  memorandum  by  the  auctioneer  must  be  a  sufficient 
memorandum ;  for  where  at  a  sale  by  auction  of  sugars^  the 

s  Per  EUenborough,  C.  J.  delivering^  the  opinion  of  the  oouit  in  Hinde  r. 

Whitehouse,  7  East.  569. 


(14)  In  like  maimer,  the  memorandam  in  a  broker's  book,  and 
the  bought  and  sold  notes  transcribed  therefrom,  and  delivered  to 
the  buyers  and  sellers  respectively,  are  sufficient  to  bind  the  bargain, 
the  broker  being  considered  as  the  agent  of  both  parties.  Rucker  v. 
Cammeyer,  1  £sp.  N.  P.  C.  105,  ruled  by  Kenyon,  C.  J.  on  the  au- 
thority oi  Simon  v.  Metivier;  and  per  Ellenborough,  C.  J.  in  Hinde 
Y.  Whitehmue,  7  East,  569.  S.  P.  A  material  alteration  in  a  sale- 
note  by  the  broker,  after  the  bargain  made,  at  the  instance  of  the 
seller  without  the  consent  of  the  purchaser,  annuls  the  instrument, 
so  as  to  preclude  the  seller  from  recovering  upon  the  contract,  evi- 
denced by  the  instrument  so  altered  by  him.  Powell  v.  Divett,  15 
East,  29.  "  If  the  broker  deliver  a  different  note  of  the  contract  to 
each  party  contracting,  there  is  no  valid  contract.  There  is,  I  be- 
lieve, a  case  which  states  the  entry  in  the  broker's  book  to  be  the 
original  contract,  but  it  has  been  since  contradicted*  Ekch  is  bound 
by  the  note  which  the  broker  delivers,  and  if  different  notes  are  given 
to  the  parties,  neither  can  understand  the  other."  Per  Gibbs,  G.  J. 
Cumming  v.  Roebuck,  Holt's  N.  P.  G.  1 72.  recognized  by  Taunton,  J. 
Smith  V.  Reynolds,  Somerset  Lent  Ass.  1 831.  MS.  The  traveller  of 
the  defendant  had  sold  a  quantity  of  tallow  to  the  plaintiff",  to  be  de- 
livered at  a  certain  time.  The  plaintiff  had  signed  the  bought  note, 
and  the  traveller  Had  signed  the  sold  note  for  the  defendant  and  left 
it  with  the  plaintiff.  The  tallow  not  having  been  delivered  at  the 
time  specified,  plaintiff'  brought  an  action  and  produced  in  evidence 
the  sold  note.  The  defendant  produced  in  evidence  the  bought  note ; 
between  which  and  the  sold  note  there  was  a  material  variance.  The 
plaintiff"  was  nonsuited.  This  doctrine  renders  it  essentially  necessary 
that  a  plaintiff  should  procure  an  inspection  of  the  other  note,  before 
he  can  commence  his  action  with  safety,  unless  he  has  retained  a 
copy.  Where  a  broker  made  an  entry  of  a  contract  in  bis  book, 
which  he  did  not  sign,  but  sent  to  the  vendor  and  purchaser  bought 
and  sold  notes  copied  from  the  book,  and  signed  by  him ;  it  was  hol- 
den,  that  these  were  a  sufficient  memorandum  of  the  bargain,  and 
that  the  parties  were  bound  by  the  contract  so  made.  Goom  v.  Afialo, 
6  B.  and  G.  117.  The  bought  and  sold  notes  deUvered  to  the  parties, 
and  not  the  entry  in  the  broker's  book,  are  the  proper  evidence  of 
the  contract.    Abbott,  G.  J.  Thornton  v.  Meux,  M.  and  Malk.  43. 
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auctioneer  (having  before  him  the  printed  catalogue  of  sale, 
containing  the  lots,  marks,  and  number  of  hogsheads,  and 
the  gross  weights  of  the  sugars ;  and  also  another  written  pa- 
per, containing  the  conditions  of  sale,  which  latter  he  read  to 
the  bidders,  as  the  conditions  on  which  the  sugars  were  to  be 
sold ;  but  die  two  papers  were  neither  extemsJly  annexed  nor 
contained  any  internal  reference  to  each  other,)  wrote  down 
on  the  catalogue  the  name  of  the  highest  bidder,  and  the  sum 
bid  for  the  particular  lots ;  it  was  holden^,  that  the  minute 
made  on  the  catalogue  of  sale  (which  catalogue  was  not  by 
any  reference  incorporated  with  the  conditions  of  sale,)  was 
not  a  sufficient  memorandum  of  a  bargain  under  those  ^ndi- 
tions  of  sale.  Where,  however,  goods  were  sold  by  auction 
to  an  agent^,  and  the  auctioneer  wrote  the  initials  of  the 
agent's  name,  together  with  the  prices  opposite  the  lots  pur- 
diased  by  him,  m  the  printed  catalogue,  and  the  principal 
afterwards,  in  a  letter  to  the  agent,  recognised  the  purchase, 
it  was  holden,  that  the  entry  in  the  catalogue,  and  the  letter, 
coupled  togetiier,  were  a  sufficient  memorandum  of  the  con- 
tract. But  the  agent  contemplated,  by  the  l7th  sect.,  who  is 
to  bind  a  defenduit  by  his  signature,  must  be  a  third  person, 
and  not  the  other  contracting  party ;  and  therefore,  where  an 
auctioneer  wrote  down  the  defendant's  name' by  his  authority 
opposite  to  the  lot  purchased :  it  was  holden',  that  in  an 
action  brought  in  the  name  of  the  auctioneer,  the  entry  in 
such  book  by  the  plaintiff,  the  auctioneer,  was  not  sufficient 
to  take  the  case  out  of  the  statute.  But  if  the  entry  be 
made  by  the  auctioneer's  clerk,  it  will  suffice^^ ;  for  the  clerk 
is  not  identified  with  the  plaintiff  who  sues ;  and  in  the  busi- 
ness which  he  performs,  of  entering  the  name,  he  is  impliedly 
authorized  by  the  purchaser.  The  defendant  purchased  lease- 
hold premises  at  an  auction,  and  signed  a  memorandum  of  the 
purchase  on  the  back  of  the  particular  of  sale,  containing  the 
name  of  the  owner  and  the  conditions ;  it  was  holden  %  that 
the  defendant  was  bound,  although  there  was  not  any  signa- 
ture by  the  vendor.  In  Boy  dell  v.  Drummond,  11  East,  142, 
it  was  holden,  that  the  signature  of  the  defendant,  in  a  book 
intituled  ^  Shakspeare  Subscribers,  their  signatures,"  not  re- 
ferring to  a  printed  prospectus  which  contained  the  terms  of 
the  contract,  and  which  was  delivered  at  the  time  to  the  sub- 

t  Hiade  t.  Whitehouse,  7  East,  568.  y  Bird  v.  Boulter,  4  B.  and  Ad.  443. 

Kenworthy  t.  Scbofield,  2  B.  and  C.  1  Nev.  and  M.  313. 

945.  8.  P.  z  Laythoarp  v.  Bryant,  2  Bingh.  N.  C. 

u  Phillimore  ▼.  Barry,  1  Caropb.  513.  735. 
X  Farebrotber  v.  Simmons,  5  B.  &  A. 

333. 
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scribers  to  the  Boydell  Shakspeare,  could  not  be  connected 
with  the  prospectus,  so  as  to  take  the  case  out  of  the  statute, 
inasmuch  as  such  connection  could  not  be  established  without 
the  intervention  of  parol  evidence,  and  that  would  open  a  door 
for  perjury,  which  it  was  the  object  of  the  statute  to  prevent. 
But  where  the  purchaser  of  lands  by  auction,  signed  a  memo- 
randum of  the  contract  indorsed  on  the  particulais  and  oondi* 
tions  of  sale,  and  referring  to  them,  and  afterwards  he  wrote  to 
the  vendor,  complaining  of  defect  in  the  title,  referring  to  the 
contract  expressly,  and  renouncing  it;  the  vendor  wrote  and 
simed  several  letters,  mentioning  the  property  sold,  the  names 
of  the  parties,  and  some  of  the  conditions  of  sale,  insisting  on 
one  of  them  as  curing  the  defect,  and  demanding  the  execu- 
tion of  the  contract ;  it  was  holden^,  that  these  letters  might 
be  connected  with  the  particulars  and  conditions  of  sale,  so  as 
to  constitute  a  memorandum  in  writing,  binding  the  vendor, 
although  neither  the  original  conditions  and  particulars,  nor 
the  memorandum  signed  by  the  purchaser  mentioned,  or  were 
signed  by,  the  vendor.  If,  on  we  sale  by  auction  of  goods, 
the  same  person  is  declared  the  highest  bidder  for  several  lots, 
a  distinct  contract  arises  for  each  lot ;  and  although  all  the 
lots  together  purchased  by  tiie  same  person  exceed  10/.  in 
value,  yet  if  the  lots  are  separately  of  less  value  than  10/.  a 
memorandum  in  writing  is  not  necessary^.  It  is  to  be  observed, 
that  neither  the  4th  nor  l7th  sections  of  this  statute  require, 
that  the  agent  should  be  authorized  by  writing.  A  parol  autho- 
rity, therdFore,  is  sufficients^  (15).  But  the  character  of  agent, 
cannot  be  supported  by  one  of  tiie  contracting  parties^.  Where 
A.  and  B.  being  jointly  interested  in  a  quantity  of  oil,  A.  en- 
tered into  a  contract  for  the  sale  of  it  without  tne  authority  or 
knowledge  of  B.,  who,  upon  receiving  information  of  the  cir- 
cumstance refused  to  be  boimd,  but  afterwards  assented  by 
parol,  and  samples  were  delivered  to  the  vendees,  it  was 
holden^  in  an  action  against  the  vendees,  that  B.'s  subsequent 
ratification  of  the  contract  rendered  it  binding.  So  in  Kinnitz 
.V.  Surryy  Paley,  Pr.  and  Ag.  143.  n.  2nd  ed.  where  the  bro- 
ker, who  signed  the  brokei^s  note  upon  a  sale  of  com  was 

a  Dobell  v.  HutchinBon,  3  Ad.  and  EU.        meyer,  1  Esp.  N.  P.  C.  106.  See  also 

365.  Emmenon  v.  Heelis,  2  Taunt.  46. 

b  Emmerson  y.  Heelis,  2  Taunt.  38.       d  Wright  v.  Dannah,  2  Campb.  203. 
c  Per  Kenyon,  C.  J.  in  Rucker  v.  Cam-    •  Soames  v.  Spencer,  1  Dow.  and  Ry. 

32. 


(15)  The  third  section,  relating  to  assignments  and  surrenders  of 
leases,  &c.  reqiures  that  the  agent  should  be  authorized  in  writing^ 
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the  seller's  agent,  Lord  EUenboioiigh  held,  that  if  the  buyer 
acted  upon  the  note,  that  was  such  an  adoption  of  his  agency, 
as  made  the  note  sufficient  within  the  statute.  So  where  A. 
without  authority,  made  a  contract  in  writing  for  the  pur- 
chase* of  goods  by  B.,  and  B.  subsequently  ratified  the  con- 
tract, it  was  holden^,  that  such  ratification  rendered  A.  an 
agent  lawfully  authorized  within  the  statute. 


III.  The  Fifth  and  Sixth  Sections^  relating  to  the  Execution 
and  Revocation  of  Wills.  Repealed  1  Vict.  c.  26.  s.  2. 
but  see  a,  34. 

5th  Section. — ^^'All  devises  and  bequests  of  any  lands  or 
tenements,  devisable  either  by  force  of  the  statute  of  wills,  or 
by  this  statute,  or  by  the  custom  of  Kent,  or  of  any  borough, 
or  any  other  particular  custom,  shall  be  in  writing,  and  signed 
by  the  party  so  devising  the  same,  or  by  some  other  person 
in  his  presence,  and  by  his  express  directions,  and  shall  be 
attested  and  subscribed  in  the  presence  of  the  devisor,  by  three 
or  four  credible  witnesses,  or  else  they  shall  be  utterly  void 
and  of  none  effect.'' 

*^  All  fects  relating  to  the  subject  matter  and  object  of  the 
devise,  such  as  that  it  was  or  was  not  in  the  possession  of  the 
testator,  the  mode  of  acquiring  it,  the  local  situation,  and  the 
distribution  of  the  property,  are  admissible  to  aid  in  ascer- 
taining what  is  meant  by  die  words  used  in  the  will."  Per 
Parke,  J.  Doe  rf.  Templeman  v.  Martin,  4  B.  &  Ad,  785. 

AU  devises  of  any  lands  or  tenements.']  Although  these 
words  are  very  general,  and  extend  to  customary  fireeholdsff, 
not  passing  b^  surrender,  vet  it  has  been  holden,  that  copy- 
hold land^  and  customary*  estates,  passing  by  surrender,  are 
not  comprehended  within  them.  In  these  cases,  the  estate  is 
considered  as  passing  by  the  surrender  of  which  the  will 

f  Maclean  v.  Dunn,  4  Bingb.  7^2.  See    i  Doe  d.  Cook  v.  Dan  vers,  7  East,  299. 

Gosbell  V.  Archer,  2  Ad.  &  Ell.  500.  Carey  v.  Askew,  coram  Sir  L.  Ken- 

4  Nev.  and  Mann.  486.  yon,  M.  R.  May  9,  1786.    2  Bro. 

g  Hussey  v.  Grills,  Ambl.  299.  C.  C.  681  and  in  a  note  to  Wagstaff 

h  Roc  d.  Gilman  v.  Heyhoe,  2  BI.  R.  v.  Wagstaff,  2  F.  Wms.  259.  Cox's 

1114.     See  also  the  Atty.-gen.  v.  ed.  recognized  by  Ellenborough,  C.J. 

Barnes,  2  Vem.  598.     Atty.-gen.  v.  in  7  East,  324. 

Andrews,  1  Ves.  225.    Tuffnell  y. 

Page,  2  Atk.  37. 
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only  directs  the  uses.  Conseqnently,  it  is  not  neoessaay  that 
such  will  shoidd  be  executed  with  die  solemnities  required 
by  this  statute.  Hence,  a  mere  draught  of  a  will,  the  sign- 
ing and  pubUcation  of  which  were  prevented  by  the  sudden 
death  of  the  testator,  has  been  holden  sufficient  to  pass  copy- 
hold land  surrendered  to  the  use  of  the  wilL  N.  By  stat. 
55  Geo.  3.  c.  192.  Dispositions  by  will  by  any  person  dying 
after  12th  July,  1815,  of  copyhold  estates,  are  madeeffectuiu 
without  any  previous  surrender  to  the  use  thereof.  But  this 
statute  only  supplies  the  want  of  a  formal  surrender,  and  does 
not  extend  to  a  case  where  the  surrender  is  a  matter  of  sub- 
stance, as  where  it  is  required  to  be  accompanied  by  the  se- 
parate examination  of  wife^.  Since  this  statute,  a  copyhold 
will  pass^  under  a  general  devise  of  real  estate,  aldiough  there 
be  no  surrender  to  the  use  of  the  wilL  But  the  wl  must 
contain  a  disposition  of  the  copyhold,  either  express  or  im- 
pUed>>^.  The  statute  appUes  to  vmls  made  before  the  statute, 
as  well  as  those  which  were  made  after''.  An  heit  at  law,  \dio 
has  not  been  admitted  to  a  copyhold  estate,  which  has  de- 
scended to  him,  nor  paid  the  lord's  fine  due  on  admission,  may, 
notwithstanding,  devise^  the  same. 

Shall  be  in  writing^]  This  provision  is  merely  a  repetition 
of  what  had  been  required  by  the  stat.  32  H.  8.  c.  1,  which 
first  gave  power  of  disposing  of  land  by  will.  But  writ- 
ing was  the  only  solenmity  which  that  statute  required. 
Hence,  before  the  statute  of  firauds,  short  notes,  taken  by  a 
lawyer  firom  the  testator's  mouth,  for  the  purpose  of  being 
reduced  into  formP,  were  holden  to  be  a  good  will,  though  the 
testator  died  before  they  were  so  reduced  into  form,  in  like 
manner,  a  scrap  of  writing,  though  it  was  not  signed,  sealed^ 
or  written  by  the  testator,  might  have  been  established  as  a 
will  by  the  testimony  of  a  single  witness.  This  did  in  hct 
happen  in  a  verj^  remarkable  case,  that  of  Sir  Francis  Worse- 
ley's  will<i. 

And  signed  by  the  party  devising,']  What  shall  be  con- 
sidered as  a  sufficient  signature  within  this  clause,  will  ap- 
pear from  the  foUowing  cases.  The  devisor  wrote  his  will 
with  his  own  hand,  thus :  ^^  I,  John  Stanley,  make  this  my 
last  will  and  testament,"  and  thereby  devised  the  land  in 

k  Doe  d.  Netheioote  v.  Baltic,  S  B.  and  p  1  Andenon,  34.  cited  by  Lord  Ellen- 

A.  492.  borough,  C.  J.  7  East,  324. 

1  Doe  d.  Clarke  ▼.  Ludlam,  7  Bingh.  q  Reported  in   1  Sidf.  315.    pi.  33. 

275.  2  Keb.  128.  pi.  82.  by  the  name  of 

m  Doe  T.  Bird,  5  B.  and  Ad.  695.  Steven^,  lessee  of  Gerrard  ▼.  Lord 

n  See  the  .words.  Manchester,  18  Car.  2. 

o  Right  T.  Banks,  3  B.  and  Ad.  664. 
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question,  and  put  his  seal  tihereto,  but  did  not  subscribe  his 
name.  The  wiH  was  subscribed  by  three  witnesses  in  his 
pesence.  This  was  holden>^  to  be  a  good  will  to  pass  the 
luid;  for  the  will  bavins  been  written  by  the  devisor,  and 
his  name  being  in  the  wiU,  it  was  a  sufficient  signing  within 
the  statute,  which  has  not  appropriated  any  particukr  place 
in  the  will,  where  it  shall  be  signed,  either  at  the  top  or  bot- 
tom, or  in  the  margin.  It  seems,  that  if  the  devisor  can- 
not write,  a  mark  made  by  him  will  be  a  sufficient  signing" 
within  the  statute  (16).  Whether  the  devisor,  by  merely 
affixing  his  seal  to  the  will,  can  be  considered  as  having  suN 
fidently  signed  within  the  meaning  of  the  statute,  seems  to 
be  a  vexaia  quastio.  Affirmed  per  North,  Wyndham,  and 
Charlton,  in  Lemayne  v.  Stanley,  3  Lev.  1.  Dub.  per  Levinz, 
S.  C.  Affirmed  per  Holt,  C.  J.  in  Lea  v.  Libb,  1  Show.  69. 
Affirmedper  Loid  Raymond,  C.  J.  at  nisi priusy  in  Wame- 
ford  v.  Wamefordy  2  Str.  764.  Negatived  per  three  barons 
(indudii^Parker,  C.  B.)  in  Smith  v.  Evansy  1  Wils.  313; 
also  per  Willes,  C.  J.,  Sir  John  Strange,  M.  R.,  and  per  Par- 
ker, C.  B.  (17)  sitting  with  Lord  Hardwicke,  C.  in  EUis  v. 
Sndth,  as  assistants,  1  Yes.  jun.  11.  1  Dickens,  225.  It  is 
not  required  by  the  statute,  that  the  witness  should  see  the 

T  Lemayne  t.  Stanley,  3  Lev.  1.    Ad-  on  Bpedal  verdict  in  ejectment,  Eai- 

judged  after  several  argument!  by  ter  T.  1681.  C.  6. 

the  wbole  court,  8.  C.    North,  C.  J.  s  See  in  Lemayne  v.  Stanley,  Freem. 

Wyndham,  Qbartton,  ft  Levinz,  Jb.  636,  a  dictum  to  this  effect. 


(16)  See  Harrison  v.  Harrison,  8  Ves.  Jim.  185,  where  it  was 
faolden  by  Lord  BUdon,  C.  on  the  authority  of  Gumey  v.  Corbet  *, 
C.  B.  that  a  will  was  dtdy  executed  to  pass  freehold  luid,  although 
one  witness  only  had  subscribed  his  name,  and  the  4>ther  two  had 
attested  by  setting  their  marks.  See  also  Addy  v.  Grix,  coram  Sir 
W.  Grant,  M.  R.  8  Ves.  jun.  504.  S.  P. 

(1 7)  Parker,  C.  B.  obsenred,  however,  (according  to  the  report  in 
1  Ves.  jun.  12.)  that  as  in  some  cases  it  was  thrown  out  obiter,  that 
sealing  was  signing,and  t»  one  case  decreed,  that  it  was  equal  to  sign- 
ing, he  should  sulmut  his  opinion.  But  in  Dickens's  Rep.  of  ElUs 
V.  Smith,  vol.  1.  p.  228,  and  in  a  MS.  note,  this  remark  does  not 
appear ;  and  Parker's  dissent  from  the  opinion  of  the  three  judges  in 
Lemayne  v.  Stanley,  and  Lord  Raymond  in  Wtameford  v.  Warueford, 
stands  unqualified. 

•  Not  printed,  but  laid  by  Lord  Eldon  to  be  in  a  note-book  which  was  the 
pn^ieity  of  Mr.  J.  Burnet  Thii  book  is  now  in  Lincoln's  Inn  Library,  forming 
a  part  of  Seijeant  Hiirs  MSS.  purchased  by  the  society.  This  case  is  in  0  Bur- 
nett, p.  138.  Another  note  of -the  same  case  is  in  toI.  30.  p.  61,  of  Seijeant 
IliO's  MBS. 
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devisor  sign,  or  that  he  should  sign  in  their  presence^  It  is 
sufficient,  that  the  devisor  should  declare  to  the  witnesses, 
that  the  instrument  offered  to  them  to  be  subscribed  is  his 
will,  and  that  the  signature  is  his  hand-writing. 

Attested  and  subscribed]  (18).  It  is  not  necessary  tibat 
the  will  should  be  attested  and  subscribed  hj  all  the  witnesses 
at  the  same  time.  Hence,  where  the  devisor  pubUshed  his 
will  in  the  presence  of  two  witnesses^,  who  subscribed  it  in 
his  presence,  and  some  time  after  he  sent  for  a  third  witness, 
and  published  it  in  his  presence ;  the  will  was  holden  to  be 
duly  attested.  If  the  will  be  subscribed  by  three  witnesses 
in  die  presence  and  at  the  request  of  the  testator,  it  is  suffi- 
ciently attested',  although  none  of  the  witnesses  saw  the  tes- 
tator's signature,  and  only  one  of  them  knew  what  the  paper 
was. 

A  will  was  dated  more  than  thirty  years  before  the  trial, 
but  one  of  the  subscribing  witnesses  was  proved  to  be  still 
living ;  it  was  holden  7,  that  it  was  not  necessary  to  call  such 
witness  to  prove  the  execution,  although  the  devisor  had  died 
within  thirty  years. 

The  devisor  wrote  upon  a  sheet  of  paper  a  devise  of  land, 
and  subscribed  the  paper,  but  did  not  seal  it,  nor  was  it  at- 
tested' ;  on  a  subsequent  day  he  wrote  a  memorandum  on 

t  Grayson  y.  Atkinion,  2  Ves.  454.  x  Wright  v.  Wrigrht,  7  Bing^h.  457. 

Ellis  v.  Smith,  1  Ves.  jun.  11.  Dick-  y  Doe  d.  Oldham  and  wife  t.  Wolley, 

CDS,  225.  S.  C.  8  B.  and  C.  24. 

u  Jones  y.  Lake,  16  G.  2  B.  R.  on  z  Carleton  d.  Griffin  v.  GrifiBn,  1  Burr. 

special  verdict  in  ejectment.    2  Atk.  549.  on  a  case  reserved. 

1 76.  n.  S.  P.  admitted  per  Hardwicke, 

C.  2  Ves.  458. 


(18)  It  is  not  necessary  that  the  witnesses  should  be  informed  of 
the  nature  of  the  instrument  they  are  about  to  attest,  or  that  it  is  a 
will.  Hence,  in  Trymmer  v.  Jackson,  determined  in  the  Court  of 
King's  Bench^  upon  a  trial  at  bar*  of  an  bsue  directed  by  the  Court 
of  Chancery,  cited  in  1  Ves.  487,  recognised  by  Lord  Hardwicke,  C. 
in  Rigden  v.  VaUier,  2  Yes.  258,  and  by  Denison,  J.  in  WalUs  v. 
WalUs,  Lincoln  Summ.  Ass.  1762.  4  Bum's  £.  L.  p.  127.  6th  ed., 
the  witnesses  to  the  will  were  induced,  from  words  made  use  of  by 
Anna  Lordell,  the  testatrix,  at  the  time  of  the  execution,  to  believe 
that  the  instrument  they  attested  was  a  deed,  and  not  a  will.  The 
testatrix  delivered  it  "  as  her  act  and  deed,"  and  the  words  "  sealed 
and  delivered"  were  written  above  the  place  where  the  three  witnesses 
were  to  subscribe  their  names.  The  court  were  of  opinion  that  this 
was  a  sufficient  execution  of  the  will. 

•  On  the  7tb  of  May,  1749.    See  Reg.  Lib.  B.  1749.  p.  191. 
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anoiher  side  of  the  same  sheet  of  paper,  containing  a  bequest 
of  personal  estate,  and  subscribed  this  memorandum  in  the 
presence  of  three  witnesses*  He  then  took  the  sheet  of  paper 
m  his  hand,  and  declared  it  to  be  his  last  will,  in  the  pre- 
sence of  the  three  witnesses,  and  then  delivered  it  to  them, 
and  desired  them  to  attest  and  subscribe  it,  in  his  presence, 
and  in  the  presence  of  each  other,  which  they  accordingly 
did.  It  was  holden,  that  this  was  to  be  considered  as  one 
entire  instrument,  though  made  at  different  times ;  and  that 
it  was  duly  executed  and  attested  to  pass  the  real  estate; 
that  the  memorandum  relating  to  personalty  only,  the  having 
three  witnesses  must  have  been  merely  for  the  purpose  of 
authenticating  the  former  devise;  and  the  court  observed, 
that  a  person  was  not  obliged  to  make  his  whole  wiU  at  the 
same  time.  In  the  case  of  Stonehouse  v.  Evelyn^  at  the  Bolls, 
3  P.  Wms.  254.  it  was  proved,  that  the  three  subscribing 
witnesses  to  the  will  had  subscribed  their  names  in  the  pre- 
sence of  the  testatrix ;  but  one  of  them  said  he  did  not  see 
testatrix  sign  the  will,  but  that  she  owned  at  the  time  when 
the  witnesses  subscribed,  that  the  name  signed  to  the  will 
was  her  own  hand-writing.  This  was  holden  to  be  sujSicient 
by  Sir  Joseph  Jekyll,  M.  R.  Where  a  wiU  consisted  of  two 
sheets  of  paper^,  and  the  first  sheet  was  regularly  connected 
with  the  second,  and  in  the  first  sheet  the  testator  devised 
land  to  trustees  thereinafter  named  upon  trusts  therein  speci- 
fied, and'in  the  last  sheet,  which  was  duly  executed  and  at- 
tested, appointed  certain  persons  to  be  trustees;  although 
the  testator  did  not  execute  the  first  sheet,  and  the  witnesses 
never  saw  it,  it  was  the  opinion  of  all  the  judges  in  England, 
that  if  the  first  sheet  were  in  the  room  at  the  time  of  the  ex- 
ecution of  the  second,  that  was  sufficient. 

In  the  presence  of  the  demsor^  >  It  is  required  by  the  sta- 
tute, that  the  attestation  and  subscription  of  the  witnesses 
should  be  in  the  presence  of  the  devisor,  in  order  to  prevent 
another  will  being  obtruded  in  the  place  of  the  true  wiU ; 
but  it  is  sufficient,  if  it  be  proved,  that  the  testator  might  see 
the  witnesses  subscribing  tiieir  attestation ;  it  is  not  neces- 
sary that  it  should  be  proved,  that  the  testator  did  actually 
see  the  witness  subscribe.  Hence,  where  the  devisor  being 
in  bed^  made  his  wiU,  which  he  signed  in  the  presence  of 
three  witnesses,  but  he  being  very  ill,  the  witnesses  withdrew 

a  Bond  v.  Seawell,  on  case  reserved,  b  Sheers  v.  Gla88tot:k,C.  B.  Cartli.81. 
3  Burr.  1773.  1  Bl.  R.  407.  Bull.  N.  Salk.  888.  1  Eq.  C.  Abr.  403.  Todd 
P.  204 .  S.  C.  V.  Earl  6f  Winchelsea,  coram  Abbott^ 

C.  J.  S.  P.  1  M.  andMalk.  13. 
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into  a  gallery,  and  there  subscribed  their  names  as  ^tnesseai 
to  the  wilL  Between  the  gallery  and  the  bed-chamber, 
where  the  devisor  lay,  there  was  a  lobby  with  glass  doors, 
and  the  glass  broken  in  some  places ;  it  was  proved,  that  the 
devisor  might  see  from  his  bed  where  he  lay  (through  the 
lobby  and  the  broken  glass  windows)  the  table  in  the  ^dlery, 
where  the  witnesses  subscribed  their  names;  it  was  ad- 
judged, that  the  will  was  duly  executed  in  the  presence  of 
the  devisor,  within  the  intent  of  the  statute.  Honora  Jen- 
kins%  having  directed  her  will  to  be  prepared,  went  to  the 
office  of  her  attorney  at  York,  in  order  to  execute  it.  H.  J. 
being  asthmatical,  and  the  office  very  hot,  she  retired  to  her 
carriage  in  order  to  execute  the  will,  the  witnesses  attending 
her,  who  after  having  seen  her  execute,  returned  into  the 
office,  to  attest  the  wiU,  and  the  carriage  was  put  back  to  the 
window  of  the  office ;  it  was  proved  by  a  person  who  was  in 
the  carriage  with  H.  J.  that  the  testatrix  migU  see  what 
passed  through  the  window  of  the  office.  Immediately  after 
the  attestation,  one  of  the  witnesses  took  the  will  to  the  tes- 
tatrix, which  she  folded  up  and  put  into  her  pocket.  Lord 
Thurlow,  Ch.  thought  the  will  well  executed ;  and  the  case 
of  Sheers  v.  Glasscock  was  relied  upon  as  an  authority. 
But  the  testator  must  be  in  a  situation  that  he  nusy  see  the 
witness  attest :  therefore  where  the  attesting  witnesses  retired 
from  the  room  where  the  testator  had  signed,  and  subscribed 
their  names  in  an  adjoining  room,  and  the  jury  found  that 
from  one  part  of  the  testator's  room  a  person  by  inclining 
'  himself  forwards,  with  his  head  out  at  the  door,  might  have 
seen  the  witnesses,  but  that  the  testator  was  not  in  such  a 
situation  in  the  room  that  he  might  by  so  inclining  have  seen 
them ;  held  that  the  will  was  not  duly  attested^.  It  was 
proposed  in  the  new  law,  to  omit  the  words  ^^in  the  presence 
of  me  testator  f  but  they  are  retained,  so  that  the  foregoing 
cases  will  be  applicable.  See  1  Vict.  c.  26.  s.  9.  Although 
it  is  required  by  the  statute^  that  the  attestation  of  the  wit- 
nesses should  he  in  the  presence  of  the  devisor,  yet  it  is  not 
necessary  that  it  should  be  inserted  in  the  form  of  the  attes- 
tation, that  the  witnesses  subscribed  their  names  in  the  pre- 
sence of  the  devisor ;  whether  they  did  so  subscribe  is  matter 
of  evidence  to  be  left  to  the  jurys  Hence,  where  the  attes- 
tation was  ^^  signed,  sealed,  published,  and  declared,  in  the 

c  Cauon  v.  Dade,  1  Bro.  C.  C.  09.  f  Hands  v.  James,  Comyn's  R.  531. 

d  Doe  ▼.  Manifold,  1  M.  and  6.  294.  cited  by  the  name  of  Head  ▼.  James, 

e  Brice  t.  Smith,  Wilies,  1.  by  WUles,  C.  J.  in  Brioc  ▼.  Smith* 

WaJes2. 
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presence  of  us/'  tihe  witnesses  beii^  dead,  and  tiheir  hand- 
writing provedST;  the  court  held  that  it  was  the  proyince  of 
the  jury  to  determine  upon  circumstances,  without  any  posi- 
tive proof,  whether  the  witnesses  had  subscribed  in  the  pre- 
sence of  the  devisor.  So  where  there  had  been  possession 
under  a  will  for  more  than  thirty  years,  although  the  will 
did  not  (in  the  attestation)  state  that  the  witnesses  signed  in 
the  presence  of  the  testator,  vet  Lee,  C.  J.  held^,  that  it  might 
be  presumed  that  the  requisites  of  the  statute  had  been  com- 
plied with.  Under  the  new  law,  a  form  of  attestation  is  not 
necessary. 

By  three  or  four  credible  tvitnesaes.']  The  witnesses  must 
be  persons  who  have  the  use  of  their  reason,  and  such  reli- 
gious belief  as  to  feel  the  obligation  of  an  oath ;  who  have 
not  been  convicted  of  any  infamous  crime,  and  are  not  influ- 
enced by  interest  (19). 

1.  The  witnesses  must  be  persons  who  have  the  use  of 
their  reason.  Persons  excluded  fh)m  giving  testimony!,  for 
want  of  skill  and  discernment,  are  idiots,  persons  of  msane 
mind  and  children.  In  regard  to  children,  there  seems  not 
to  be  any  precise  time  or  age  fixed,  before  which  they  are 
excluded  from  giving  evidence ;  this  will  depend  in  a  great 
measure  on  the  sense  and  understanding  of  the  child,  as  it 
shall  appear  to  the  court  upon  examination  of  the  infant. 

2.  The  witnesses  must  be  persons  who  have  such  religious 
belief  as  to  be  sensible  of  the  obligation  of  an  oath.  ^^  An 
infidel  is  not  to  be  admitted  as  a  witness^ ;  the  consequence 
of  which  would  be,  that  a  Jew,  who  acknowledges  the  Old 
Testament  only,  could  not  be  a  witness.  But  I  take  it,  that 
although  the  form  of  the  oath,  as  administered  according  to  the 
laws  of  England,  is,  ^  taciis  sacrosanctia  Dei  Evangeliisy  by 
which  it  is  presumed  that  the  witness  is  a  Christian ;  yet  in 
cases  of  necessity,  as  in  foreign  contracts  between  merchant 
and  merchant,  frequently  transacted  by  Jewish  brokers,  the 
testimony  of  a  Jew,  ^  tacto  Ubro  legis  Moaatae^  is  not  to  be 

« 

%  Croft  T.  Pkwlet,  6tr.  1 109.  ted  to  state  that  witneisei  had  signed 

E  Higbed  d.   BilanhaU   v.   Breeding,  in  pretence  of  testator;  it  was  proved, 

Bedford  Sum.  Ass.  1738.  Serjt.Hiirs  that  there  had  been  uninterrupted 

M3S.  Tol.  33.  p.  99.  Doe  d.  Resto-  possession  under  the  will;  heldsuffi- 

rick  T.  Purse,  Devon.  Summ.  Ass.  dent  by  Taunton,  J.  on  the  authority 

183*2.    Attestation  of  will  30  years  of  some  of  the  foregoing  cases, 

old,  stated  that  testator  signed  in  i  Gilb.  Evid.  109. 

the  presence  of  witnesses,  but  omit-  k  1  Inst.  6.  b. 

(19)  This  is  a  general  rule  of  evidence. 
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rejected,  and  is  used  (as  I  hare  been  informed)  among  all 
nalicMis/'  The  depositions  of  witnesses^^  professing  the 
Ghnteo  rel^on,  who  were  sworn  aeoording  to  the  ceremo- 
nies of  ^ir  rdigion,  taken  under  a  conmiission  out  of 
Chancery,  were  holden  to  be  admissible  in  evidence,  in  the 
great  case  of  Omiehtmd  y.  Barker;  Willes,  C.  J.  remarking, 
^  that  if  an  oath  were  merely  a  Christian  institution,  as  bap- 
tism, the  sacrament,  and  the  like,  he  should  have  been  com- 
pelled to  admit,  that  none  but  a  Christian  could  take  an  oath. 
But  oaths  were  instituted  long  before  Christianity,  were 
made  use  of  to  the  same  purposes  as  now,  were  always  held  in 
the  highest  veneration,  and  were  almost  as  old  as  the  crea- 
tion. ^  Juramentum  (according  to  Sir  Edward  Coke,)  fuhil 
aUud  est  qttam  Deum  in  testem  vocare;^  and,  therefore,  ^no- 
thing  but  the  belief  of  a  God,  and  that  he  will  reward  and 
punish  us  according  to  our  (kserts^  is  necessary  to  qualify  a 
man  to  take  an  oath.^  Therefore,  the  proper  questions  to  be 
put  to  a  witness,  in  order  to  ground  an  objection  to  his  com-r 
petency'^,  is  not  whether  he  believes  in  Jesus  Christ,  or  the 
Holy  Gospels,  but  whether  he  believes  in  God,  the  obligation 
of  an  oath,  and  a  future  state  of  rewards  and  punishments/' 

3.  Persons  who  have  been  convicted  of  any  infamous 
crimes  cannot  be  witnesses.  There  are  several  crimes,  the 
commission  of  which  evince  such  a  moral  depravity,  as  ut- 
terly to  exclude  the  offender  from  becoming  a  witness. 
Hence,  where  a  person  has  been  convicted  of  treason  or 
felony,  his  testimony  cannot  be  received  in  a  court  of  justice. 
At  the  common  law,  a  person  convicted  of  petty  larceny  was 
holden  not  to  be  a  competent  witness,  and  consequently  was 
incapable  of  attesting  a  devise  of  land^.  The  stat.  31  G.  3. 
c.  35.  reciting,  that  persons  convicted  of  grand  larceny  are 
by  their  punishment  restored  to  their  credit,  removea  the 
incompetency  by  reason  of  a  conviction  for  petty  larceny. 
This  Stat,  was  repealed  in  1827,  when  the  distinction  be- 
tween grand  and  petty  larceny  was  abolished.  Every  spe- 
cies of  the  crimen  falsi,  as  it  is  termed,  such  as  perjury, 
forgery,  and  the  like,  renders  persons  convicted  thereof  in- 
competent to  be  witnesses.  Standing  in  the  pillory  being 
the  usual  punishment  inflicted  on  those  who  are  convicted 
of  the  crimen  falsi,  it  was  formerly  holden,  that  no  person, 
who  had  suffered  this  pimishment,  or  even  had  been  sen- 
tenced to  it,  could  be  a  witness ;  but  the  rule  now  laid  down 

1  Omichund  v.  Barker,  Willes,  538.         n  Pendock  v.  Mackinder,  Willet,  665. 
m  R.  V.  Taylor,  Peake^s  N.  P.  C.  11.        2  WiU.  18.  S.  C. 
per  Buller,  J. 
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is,  that  it  is  the  crime  and  not  the  punishment^  which  makes 
a  -man  infamous;  and  consequently,  althoxigh  a  person  be 
sentenced  to  stand  in  the  piQory,  yet  if  it  be  not  for  an  in- 
famous offence,  such  person  is  still  a  competent  witness  <'.  If 
one  found  guilty  on  an  indictment  for  perjury  at  common 
law  be  pardoned  by  the  king,  he  will  be  a  good  witness?, 
because  the  king  has  power  to  take  off  every  part  of  the 
punishment:  but  if  a  person  be  indicted  of  perjury  on  the 
Stat  5  Eliz.  c.  9.  and  convicted,  the  king  cannot  restore  such 
perscm  to  his  competency  as  a  witness;  for  the  king  is  di« 
vested  of  that  prerogative  by  the  express  words  of  the  sta- 
tute. In  tins  case  tiie  disability  forms  a  part  of  the  judg- 
ment on  the  statute,  viz.  ^'  that  the  oath  of  such  person  or 
persons,  so  offending,  thenceforth  shall  not  be  received  in 
any  court  of  record  within  England  or  Wales,  or  the  marches, 
until  the  Judgment  shall  be  reversed  by  attaint  or  other- 
wise V'  But  on  an  indictment  at  common  law,  the  disability 
is  only  a  consequence  of  the  inftoious  judgment^  N.  The 
party  who  would  object  to  the  testimony  of  a  witness,  on 
the  ground  of  his  having  been  convicted  of  an  infamous  of- 
fence, must  be  prepared  with  a  copy  of  the  judgment,  regu- 
larly entered  upon  the  verdict  of  conviction;  for,  until  such 
judgment  is  entered,  the  witness  is  not  deprived  of  his  legal 
pri'nleges".  A  mere  conviction,  unless  followed  by  a  judg- 
ment, is  not  sufficient  to  destroy  the  competency  of  a  wit- 
ness^  The  admission  of  a  witness,  that  he  has  been  con- 
victed of  the  offence,  will  not  supersede  the  necessity  of  pro- 
ducing the  record  of  conviction,  or  copy  thereof^. 

4.  The  witness  must  not  be  biassed  or  influenced  by  inte- 
rest. Previously  to  the  stat.  25  6.  2.  c.  6.  it  was  holden'  that 
if  one  of  the  subscribing  witnesses  to  a  will  of  land  was  a  le- 
gatee named  in  the  will,  and  the  land  was  charged  with  the 
payment  of  the  legacy,  such  witness,  not  having  received  the 
legacyy  or  otherwise  discharged  himself  of  his  interest  at  the 
time  of  examination,  was  not  a  credible  witness  within  the 
intent  of  the  statute  of  frauds.  Whether  a  witness  who  was 
a  creditor  or  a  legatee,  was  competent  to  be  examined  in  sup- 
port of  a  will,  containing  a  ch£u*ge  on  the  land  for  payment 
of  debts  and  legacies,  if  after  the  death  of  the  devisor,  and  be- 

o  Chaier  ▼.  Hawkins,  3  Lev.  426.  s  Peake's  E?id.  128.  2d.  ed. 

p  Gilb.  Evid.  108.    Dover  t.  Mestaer,  t  Lee  ▼.  Gaiiael,  Cowp.  3. 

B.  R.  M.  T.  1803.    London  Sittings,  u  R.  ▼.  Castell  Careinion,  8  East,  77. 

EUenborough,  C.  J.  ante,  p.  644.  z  Holdfiut  d.  Anstey  t.  Dowsing,  Str. 

q  Co.  Ent.  368.  b.  2d.  Edit.  1263. 
r  Per  Holt,  C.  J.  in  R.  ▼.  Crosby,  Salk. 

689. 
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fore  examinatioiiy  he  had  reoeived  or  released,  or  upon  tender 
made  had  refused  to  receive,  the  debt  or  legacy,  seems  to  have 
been  a  vexata  quuB8tio\  but  by  stat.  25  O.  2.  c.  6.  it  was 
enacted,  ^^  that  if  any  person  shall  attest  the  execution  of  any 
will  or  codicil,  to  whom  any  beneficial  devise,  legacy,  estate, 
interest,  gift,  or  appointment,  of  or  affecting  any  real  or  per- 
sonal estate,  other  than  charges  on  lands,  &c.,  for  payment  of 
any  debt  or  debts,  shall  be  thereby  given  or  made,  such  de- 
vise, &c.  shall,  so  far  only  as  concerns  such  person  attesting 
the  execution  of  such  will,  or  codicil,  or  any  person  claiming 
under  him,  be  void;  and  such  person  shall  be  admitted  as  a 
witness  to  the  execution  of  such  will  or  codicil,  within  the  in- 
tent of  the  said  act,  notwithstanding  such  devise,  &c/^  And 
by  s.  2.  ^'  In  case,  by  any  will  or  codicil,  any  lands,  &c.  shall 
be  charged  with  deots;  and  any  creditor,  whose  debt  is  so 
charged,  shall  attest  the  execution  of  such  will  or  codicil,  every 
such  creditor,  notwithstanding  such  charge,  shall  be  admitted 
as  a  witness  to  the  execution  of  such  will  or  codicil,  within 
the  intent  of  the  said  act.  Provided^,  that  the  credit  of  every 
such  witness,  and  all  circumstances  relating  thereto,  shall  be 
subject  to  the  consideration  and  determination  of  the  court 
and  the  jury,  before  whom  any  such  witness  shall  be  examined> 
or  his  testimony  or  attestation  made  use  of;  or  of  the  court 
of  equity  in  wmch  the  testimony  or  attestation  of  any  such 
witness  shall  be  made  use  of;  in  like  manner  as  the  credit  of 
witnesses  in  all  other  cases  ought  to  be  considered  of  and  de- 
termined/^ An  estate  in  fee  upon  the  determination  of  a 
life  estate  was  devised  to  the  wife  of  A.  B.;  A.  B.  was  one  of 
the  attesting  witnesses  to  the  will.  The  testator  died  in  177^^ 
and  the  wife  of  A.  B.  died  in  1813  before  the  previous  life 
estate  was  determined;  it  was  holden^^,  that  A.  B.  was  not  a 
good  attesting  witness  to  this  will.  But  where  in  ejectment 
against  a  devisee,  the  question  turned  upon  the  sanity  of  the 
testator  at  the  time  of  making  the  will;  it  was  holden% 
that  an  executor,  who  took  a  pecuniary  interest  under  the 
will,  but  who  was  not  an  attesting  witness,  was  a  competent 
witness  to  support  it;  for  the  verdict  in  this  case  would  have 
the  effect  of  establishing  the  will  as  to  the  real  property  only. 
It  does  not  appear  that  the  legislature^,  when  they  passed  the 
statute  of  fi^uds,    had  in  tiieir  contemplation  executions  * 

b  See  Wyndham  y.  Chetwynd,  I  Burr,  c  S.  6. 

414.  1  Bl.  R.  66.  Special  verdict,  d  Hatfield  t.  Thorp,  5  B.  and  A.  589. 

Ld.  KeiiTon,  121.  S.  C.  andHindson  e  Doe  d.  Wood  v.  Teague,  6  B.  and 

Y.  Reney,  C.  B.  on  case  resenred  C.  335. 

from  WeBtmorland  assizes,  4  Bum.  f  Longchamp  d.  Oood&Uow  ▼.  Fish,  % 

E.  L.  97.  N.  R.  415. 


FRAUDS,  STATUTE  OF  8B7 

of  wills  by  blind  men.  It  seems,  however,  that,  in  the  case 
ofabUndman,  stronger  evidence  will  be  required  than  the 
mere  attestation  of  signature,  but  it  is  not  necessary  that  the 
will  should  be  read  over  to  him  in  the  presence  of  the  attesting 
witnesses. 

Heir  apparent  to  an  estate  is  competent  to  give  evidence 
in  support  of  the  claim  of  the  ancestor,  although  one  who  has 
a  vested  interest  as  a  remainder-man  is  incompetent;  for  he 
hatha  present  estate  in  the  land;  but  the  heirship  is  acontin- 
gencyS.  So  a  remainder-man  afler  a  tenant  in  tail  is  not  a 
competent  witness^,  for  the  tenant  in  tail,  in  ejectment  for  the 
entailed  estate. 

Of  the  proof  by  the  subscribmg  witnesses^ — ^To  prove  the 
due  execution  of  a  devise  of  lands,  the  original  will  must  be 
produced,  and  one  of  the  subscribing  witnesses,  if  living, 
must  be  examined  to  prove,  that  the  solemnities  prescribed 
by  the  statute  have  been  compUed  with,  agreeably  to  the  rule 
of  law,  that  where  a  witness  has  subscribed  an  instrument,  he 
must  be  produced,  because  it  is  the  best  evidence  (20);  and, 

g  Per  Tieby,  C.  J.  in  Smith  v.  Black-    h  Doe  d.  Ld.  Teynham  v.   Tyler,  6 
ham,  Salk.  283.  Bingh.  390. 


02O)  "  Although  the  common  course  is  to  call  one  witness  only  to 
prove  the  will  *,  yet  that  is  only  where  there  is  no  objection  made 
to  the  execution  of  the  will  by  the  heir;  for  he  is  entitled  to  have  all 
the  witnesses  examined,  but  Uien  he  must  produce  them;  for  the  de- 
visee need  not  prodnce  more  than  one,  if  such  witness  shall  prove 
all  the  requisites;  and  though  they  should  all  swear  that  the  will 
was  not  duly  executed,  yet  the  devisee  would  be  permitted  to  adduce 
evidence  of  circumstances  to  prove  the  due  execution :  as  was  the 
case  of  Austin  and  WtUes,  cited  by  Lord  Hardwicke,  C.  in  Blacket  and 
Widdru^ton,  M.  T.  4  G.  2.  in  which  case,  notwithstanding  the 
three  witnesses  swore  that  the  will  was  not  duly  executed,  the  devi- 
see obtained  a  verdict  f.  In  Pike  and  Bradbury  X»  before  Lord  Ray- 
mond, upon  an  issue  of  devisavit  vel  non,  the  witnesses  denying  their 
hands,  die  devisee  would  have  avoided  calling  them;  but  the  C.  J. 
obliged  him  to  call  them,  whereupon  the  first  and  second  denying 
their  hands,  it  was  contended  that  he  should  go  no  further ;  for  it 
was  argued,  that  though  if  you  call  one  witness,  who  proves  against 

*  Per  Lee,  C.  J.  in  Anstey  v.  Dowsing.  See  also  the  opinion  of  Kenyon,  C. 
J.  in  Doe  v.  Smith,  1  Esp.  N.  V,  C.  391. 

t  See  also  Lowe  v.  JoUiffe,  1  Bl.  R.  365.  S.  P. 

X  Q.  Pike  T.  Badmering,  cited  in  Str.  1096,  and  there  said  to  have  been  deter- 
niine^  by  Pratt,  C.  J. 

VOL.  ji.  O 
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even  where  the  will  is  in  the  hands  of  the  adverse  party,  who 
has  notice  to  produce  it,  and  in  consequence  of  such  notice 
does  prodi^ce  it  at  the  trial,  the  party  calling  for  it  is  bound  to 
call  one  of  the  subscribing  witnesses  to  prove  it^.  If  all  the 
subscribing  witnesses  are  dead,  or  insane^,  their  handwriting 
and  that  of  the  devisor  must  be  proved.  A  devisee  or  execu- 
tor in  trust^,  who  has  acted,  may  be  examined  as  a  witness  in 
support  of  the  will.  In  like  manner  an  executor,  who  does 
not  take  any  beneficial  interest  under  the  wiU,  is  a  competent 
witness  to  prove  the  sanity  of  the  testator.  So  the  wife  of 
an  acting  executor,  who  does  not  take  any  beneficial  interest 
under  the  will,  is  a  competent  witness  to  prove  the  execution 
of  it>^.  So  an  executor  of  a  testator  possessed  of  real  and 
personal  estate,  clothed  with  a  trust  to  pay  debts,  and  to  lav 
out  money  for  the  benefit  of  the  testator's  children,  and  with 
a  power  to  sell  fireehold  lands  in  fee,  but  taking  no  beneficial 
interest  under  the  will,  is  a  good  attesting  witness '^  to  the  wilL 
If  a  person  who  is  interested,  execute  a  surrender  or  re- 
lease of  his  interest^',  he  may  be  examined  as  a  witness,  al- 
though the  surrenderee,  &c.,  refuse  to  accept  the  surrender 
or  release. 

Gth  Section* — ^^  No  devise  in  writing,  of  lands,  tenements, 
or  hereditaments,  nor  any  clause  thereof,  shall  be  revocable, 
otherwise  than  by  some  other  will  or  codicil,  in  writing,  or 
other  writing  declaring  the  same;  or  by  burning,  cancelling, 
tearing,  or  obliterating  the  same,  by  the  testator  himself,  or 
in  his  presence,  and  by  his  directions  and  consent;  but  aU 
devises  and  bequests  of  lands  and  tenements  shall  remain  and 
continue  in  force,  imtil  the  same  be  burnt,  cancelled,  torn,  or 
obliterated  by  the  testator,  or  by  his  directions,  in  manner 
aforesaid;. or  unless  the  same  be  altered  by  some  other  will 
or  codicil,  in  writing,  or  other  writing  of  the  devisor,  signed 

i  Per  Lord  Kenyon,  C.  J.*  in  a  case  1  Lowe  v.  Jolliffi,  1  fil.  R.  365. 

dted  by  Lawrence,  J.  in  Gordon  v.  m  Bettison  v.  Bromley,  12  East,  250. 

Secretan,  8  East,  648.  n  Phipps  v.  Pitcher,  6  Taunt.  220. 

k  Bennett  v.  Taylor,  9  Ves.  381.  o  Goodtitle  v.  Welford,  Doug.  139. 


you,  you  may  call  another ;  yet  if  the  second  also  prove  against  you, 
yon  can  go  no  farther ;  but  the  chief  justice  permitted  tiie  devisee 
to  call  oti[ier  witnesses  to  prove  the  will,  and  he  obtained  a  verdict" 
Gilb.  Evid.  69.  Bull.  N.  P.  264.  If  three  witnesses  to  will  are 
dead,  the  handwriting  of  all  must  be  proved,  unless  the  will  be 
thirty  years  old.  Per  cur.  in  Hans  d.  Gumey  v.  Corbet,  C.  B,  H.  T. 
17  Geo.  2.    Serjeant  HDl's  MSS.  vol.  30.  p.  51. 
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in  the  presence  of  three  or  four  witnesses,  declaring  the 


same.'' 


No  devise  m  writing,  of  lands,  ^c.  shaU  be  revocable,  other- 
wise than  by  some  other  will  or  codicil,  in  writing ;  or  other 
writing  of  the  devisor,  signed  in  the  presence  of  three  or  four 
witnesses  declaring  the  same.']  Having  premised  that  before 
this  statute,  devises  of  lands,  made  under  the  particular  cus- 
toms of  boroughs,  or  by  virtue  of  the  statute  of  wills  (32  H.  8. 
c.  1.)  might  have  been  revoked  by  any  express  words  without 
writingP,  the  statute  of  wills  having  given  power  to  any  per- 
son sosed  in  fee  of  lands,  to  devise  such  lands  by  will  in 
writing,  but  being  silent  as  to  revocations,  I  shall  proceed  to 
consider  the  several  methods  prescribed  by  the  statute  of 
frauds  for  the  revocation  of  wills  of  lands,  and  then  subjoin 
some  remarks  on  implied  revocations*  This  section  pre- 
scribes three  methods,  oy  which  a  devise  of  lands  may  be  re- 
voked; either  by  another  will  or  codicil  in  writing,  or  by 
other  writing,  declaring  the  intention  of  the  devisor  to  revoke 
the  former  devise;  or  by  burning,  cancelling,  &c.  With  re- 
spect to  the  first  method,  (the  oi^y  subject  now  under  consi- 
deration) it  is  to  be  observed,  that  the  words,  ^'signed  in  the 
presence  of  three  or  four  witnesses,''  having  been  holden  to 
refer  to  the  next  preceding  words  '^other  writing,'^  only,  and 
not  to  the  words,  ^^tvill  or  codicil  in  writing,^'  it  is  not  neces- 
sary that  a  taill,  whereby  a  former  will  is  revoked  should  be 
signed  by  the  devisor  in  the  presence  of  three  witnesses  4;  but 
that  a  second  will  may  operate  as  a  revocation  of  a  former,  it 
is  necessary,  1.  That  the  second  will  should  expressly  revoke 
or  be  clearly  inconsistent  with  the  first  devise,  quoad  the  par- 
ticular subject  matter  of  such  devise'.  If  it  be  merely  found, 
that  another,  or  even  a  different  disposition  has  been  made 
by  the  testator  from  that  which  he  had  first  willed,  yet  if  it 
do  not  appear  to  the  court,  what  that  difference  is,  it  will 
not  be  a  revocation'.  2.  It  is  necessary  that  the  second  will 
should  be  subsisting  and  effective  at  the  time  of  the  death  of 
the  testator;  consequentiy,  if  the  second  will  be  not  exe- 
cuted with  the  formalities  prescribed  by  the  fifth  section  of 

p  Dyer,  310  b.  pi.  81.  Adm.  in  Sym-    s  Hitchins  y.   Baaaet,  Salk.  592.     1 

•on  Y.  Kirton,  Cro.  Jac.  115.  and  Show.  537.  3  Mod.  203.  Show.  P.  C. 

Cxanyell  ▼.  Sanders,  Cro.  Jac.  407.  146.  Harwood  v.  Goodright,  Cowp. 

Gilb.  Dey.  93.  ed.  1730.  87.  S.  C.  in  C.  B.  3  WiU.  497.  2  B1. 

q  See  Hoil  y.  Clerk,  3  Mod.  218.  re-  R.  937.  and  in  Dom.  Pro.  7  Bfo.  P. 

co^niaed  by  Ld.  Uardwicke,  C.  in  C.  p.  344.  but  in  Tomlin's,  edit  p. 

ElUa  y.  Smith,  4  Bum.  E.  L.  199.  489.  Thomas  y.  Evans,  2  East,  488. 
r  See  Cox's  note  to  Onions  y.  Tyrer,  1 

P.  Wms.  345. 

O  2 
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the  statute^  or  if  the  second  will  be  effectually  cancelled  in 
the  life-time  of  the  testator'*,  the  first  will  shall  operate,  as  if 
no  other  had  existed  (21).  3.  As  before  the  statute  of 
frauds,  parol  declarations  of  an  intention  to  revoke  in  future, 
were  holden  not  to  amount  to  a  present  revocation^,  so,  since 
the  statute,  such  declarations,  although  executed  with  the 
formalities  required  by  the  statute,  will  not  operate  as  a  revo- 
cation y.  4.  It  is  an  established  principle,  that  an  instrument, 
which  is  intended  to  operate  as  a  devise,  if  it  cannot  take  ef- 
fect as  such,  shall  never  operate  as  a  revocation'. 

Or  other  writing  of  the  devisor  declaring  the  same,  signed 
in  the  presence  of  three  or  four  witnessesS\  An  instrument  of 
revocation,  intended  merely  to  operate  as  such,  and  not  as  a 
devise,  would,  according  to  the  opinion  of  Lord  Cowper,  C. 
in  Onions  v.  Tyrer,  1  P.  Wms.  345.  Cox^s  ed.  be  effective, 
if  signed  by  the  devisor  in  the  presence  of  three  witnesses, 
as  this  clause  directs,  and  without  the  other  formalities  re- 
quired in  the  case  of  wills  by  the  5  th  section,  viz.  the  attesta- 
tion and  subscription  of  the  witnesses  in  the  presence  of  the 
devisor. 

3rf.  Method  of  easpress  revocation.  By  burning,  ^c, — Or 
by  burning^  cancelling,  tearing,  or  obliterating  the  same,  by 
the  testator  himself,  or  in  his  presence,  and  by  his  directions 
<md  consent.  The  acts  here  mentioned  are  in  themselves 
equivocal  acts:  and,  consequently,  in  order  to  make  them 
operate  as  revocations,  it  must  be  shewn  that  they  were  done 
animo  revocandi,  that  is  with  an  intention  to  revoke;  for  un- 
less that  appears,  the  prior  devise  will  not  be  revoked^ 
Hence,  if  the  devisor  were  to  throw  his  ink  upon  his  will, 
instead  of  the  sand;  though  it  might  be  a  complete  defacing 
of  the  instrument,  it  would  not  be  a  revocation;  or  suppose 
a  person  having  two  wills  of  different  dates  by  him,  should 
direct  the  first  will  to  be  cancelled,  and,  througn  mistake,  the 
person  to  whom  the  devisor  gave  his  directions,  should  cancel 
the  last  will;  such  an  act  would  not  be  a  revocation  of  the 
last  will:  or,  suppose  a  person  having  a  will  consisting  of 

t  Eccleston  V.  Speke,  1689.  Carth.  81.  y  Thomas  v.  Evans,  2  East,  488. 

Onions  V.  Tyrer,  1716.    1  P.  Wms.  z  Exp.  Earl  of  Ilchester,  7  Vez.  jun. 

344.  348. 

u  Goodright  ▼.  Glacier,  4  Burr.  2512.  a  Per  Ld.  Mansfield,  C.  J.  in  Buiten- 

X  Cranvell  v.  Sanders,  Cro.  Jac.  497.  shaw  y.  Gilbert,  Cowp.  52. 

(21)  Where  an  effective  devise  appears  to  have  been  once  made  in 
disheriBQn  of  the  heir  at  law,  it  will  lie  upon  the  heir  to  prove,  that 
such  devijse  has  been  effectively  defeated.    Cowp.  87. 
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two  parts,  throws  one  unintentionally  into  the  fire,  where  it 
is  burnt,  it  would  not  be  a  revocation  of  die  devises  contained 
in  such  parts.  The  intention,  therefore,  must  govern  in  such 
cases.  A.,  by  will,  duly  executed  and  attested^,  devised  land 
to  trustees  to  several  uses ;  and  at  the  same  ti^le  executed  a 
duplicate  thereof,  with  all  the  solemnities  prescribed  by  the 
fifm  section  of  this  statute.  Some  time  after,  having  been 
desirous  to  change  one  of  his  trustees,  he  ordered  his  will 
to  be  written  over  again,  without  any  variation  from  the  first, 
except  only  in  the  name  of  that  trustee,  and  a  clause  revok- 
ing all  former  wills.  When  it  was  so  written  over  he  exe- 
cuted it  in  the  presence  of  three  witnesses,  and  the  three 
witnesses  subscribed  their  names,  but  not  in  his  presence, 
(as  the  5th  section  directs).  Some  evidence  was  adduced, 
that  the  testator  afterwards  cancelled  the  duplicate  of  the 
first  will,  by  tearing  off  the  seal.  The  question  was,  whe- 
ther the  cancelling  tiie  duplicate  of  the  first  will  should  be  a 
revocation  thereof  within  this  clause.  It  was  admitted, 
that  if  a  devisor,  having  duplicates  of  his  will,  cancels  one  of 
them  ammo  revocandif  this  is  a  good  revocation  of  the  whole 
will,  and  of  both  tiie  duplicates  {2Q),  But  it  was  decreed  in 
the  present  case^,  that  it  was  plain  the  testator  did  not  mean 
to  revoke  his  former  wiU  by  cancelling^  but  by  substituting 
OTiother  perfect  wiU  in  lieu  thereof  and  not  otherwise;  and, 
therefore,  the  cancelling  thereof  (if  any)  was  but  a  circum- 
stance shewing  tiiat  he  thought  he  had  made  a  good  disposi- 
tion by  the  second  will,  and  in  confidence  thereof  it  was  done 
with  no  other  intent,  but  that  the  second  will  should  thereby 
more  surely  take  place.'^'  In  order  to  effectuate  a  revocation, 
it  is  not  necessary,  that  the  will  should  be  actually  destroyed; 
hence,  a  slight  tearing  of  a  will  and  throwing  it  on  the  fire, 
with  a  deUberate  intent  to  consume  it,  by  the  testator,  though 
it  fell  off,  and  was  preserved  by  a  bystander  without  his  con- 
sent or  knowledge,  has  been  holden^  to  be  a  sufficient  revoca- 

b  Onioiif  Y.  Tyrer,  2  Vern.  741.  Prec.    d  Bibb  d.  Mole  v.  Thomas,  2  Bl.  R. 

in  Chan.  459.  Gilb.  Rep.  130.  1  Eq.  1043.    But  see  Doe  d.  Reed  v.  Har- 

Ca.   Abr.  407    pi.   1.  but  best  re-  ris,  1  Nev.  and  Per.  405.  and  the  20th 

ported  in  P.  Wms;  vol.  1.  p.  344.  section  of  the  new  act,  1  Vict.  c.  26. 

•    Cox*8  ed.  post,  p.  901. 

c  Re;.  Lib.  B.  1716,  fol.  242.  Cox's  P. 
Wms.  voL  1.  p.  345. 


(22)  "  Where  there  are  duplicates  of  a  will,  one  in  the  possession 
of  thfe  devisor,  the  other  not:  and  the  devisor  cancels  that  which  is 
in  his  castody,  it  is  an  effectual  cancelling  of  both."  Per  Aston,  J. 
in  Burtenshmo  v.  Gilbert,  Cowp.  54. 
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tk>ii.  A.  having  made  a  will  of  land®  and  a  duplicate  thereof, 
(both  duly  executed  and  attested)  but  dedanng  that  it  waa 
not  a  will  to  his  likings  and  that  he  should  alter  it,  delivered 
the  duplicate  to  B.  (a  devisee  named  therein).    Afterwards 

A.  executed  another  will,  disposing  of  his  estate  in  a  difierent 
manner  from  what  he  had  done  under  the  former  will,  and 
thereby  revoked  all  former  wills,  and  at  the  same  time  can- 
celled the  first  will,  which  remained  in  his  own  custody,  ob- 
serving to  the  person  who  made  the  second  will,  that  ^ere 
was  a  duplicate  of  his  first  will  in  the  hands  of  B.  A  short 
time  before  A/s  death,  one  of  the  principal  devisees  in  the 
last  will  died ;  whereupon  A.  sent  for  an  attorney  to  prepare 
another  will,  but,  before  the  attorney  arrived,  A.  became 
senseless,  and  shortly  afterwards  died.  Aft^r  lus  death,  the 
first  and  second  wills'  were  found  tosether  in  a  paper,  both 
cancelled;  but  the  duplicate  of  the  mrst  will  (which  dupli- 
cate had  been  delivered  to  B.)  was  found  among  some  deeds 
and  papers  of  the  testator  uncancelled.  It  did  not  appear, 
how  the  duplicate  came  to  be  found  amon^  the  testator's 
papers.  It  was  holden,  that  at  the  time  of  nuucing  the  second 
will,  the  first  was  clearly  revoked,  and  that  it  was  not  set  up 
a|;ain  by  cancelling  the  second  wilL  The  testator,  after  de- 
vising dl  his  land'  to  trustees  upon  trust  to  sell,  '^except  the 
house  at  Bath,^'  gave  to  his  wife  his  house  in  Bath  for  her 
life,  and  afl^ar  her  death,  to  his  eldest  son,  and  aft^r  the  exe- 
cution of  the  will  sold  his  house  at  Bath,  and  struck  out  of 
his  will  the  exception  and  the  devise  respecting  it.  It  was 
holden,  that  the  oevise  to  the  trustees  was  not  revoked  by  the 
erasure,  as  to  the  house  at  Bath  (23).  So  where  a  testator 
by  will  duly  executed  and  attested^,  devised  lands  to  A.  and 

B.  as  joint  tenants  in  fee,  and  afterwards  struck  out  the  name 
of  B.  by  drawing  a  pen  dirough  it.  It  was  holden  that  the 
erasure  was  to  be  considered  as  a  revocation  of  the  devise /iro 

e  Burtenshaw  v.  Gilbert,  Cowp.  49.  g  LarkiDS  v.  Larkint,  3  Boa.  ft  Pul.  IS. 
f  Sutton  y.  Sutton,  Ck>wp.  812. 


(23)  If  A.  by  his  will  devises  all  the  residue  of  his  personal  estate 
to  B.  and  C,  and  makes  them  executors ;  and  after,  by  a  codicil, 
cancels  and  revokes  every  thing  relating  to  B.,  and  also  revokes  the 
appointment  of  B.  as  executor,  C.v  shall  have  the  whole.  A  revoca- 
tion, without  a  new  gift,  shall  have  the  same  effect  as  if  it  had  been 
expressly  given,  and  whether  it  be  by  codicil  or  obliteration,  it  is  the 
same.  Humphries  v.  Taylor,  in  Cane.  Hil.  25  G.  2.  7  Bac.  Abr.  by 
Gwillim,  p.  363. 
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ianio  only  (24).  A.,  by  will  duly  executed  and  attested^, 
devised  land  to  B.  and  C.  in  trusty  and  afterwards  struck  out 
the  name  of  C.  and  inserted  the  names  of  D.  and  E.  leaving 
the  general  purposes  of  the  trust  unaltered^  though  varying 
in  certain  particulars,  and  did  not  republish  his  wiU.  It  was 
holden,  that  the  intent  of  the  testator  appeared  to  be  to  revoke 
by  the  substitution  of  another  good  devise  to  the  new  trustees, 
and  not  by  the  obliteration ;  but  such  devise  not  having  been 
executed  with  the  proper  solemnities,  would  not  operate  as 
a  revocation ;  and,  admitting  that  the  obliteration  of  the  name 
of  C,  would  have  revoked  the  devise  to  C,  yet  the  heir  could 
not  recover,  inasmuch  as  the  devise  to  B.  remained  unrevoked, 
and  competent  to  sustain  all  the  trusts  in  the  will  in  exclu- 
sion of  iiie  heir. 

IfnpUed  Revocattons^ — Although  the  section  of  the  statute 
of  frauds  now  under  review  has  enumerated  several  methods 
by  which  a  devise  of  lands  may  be  revoked,  and  although  it 
should  seem  to  have  been  the  intention  of  die  legislature  to 
have  excluded  every  other  method  of  revocation,  yet  has  it 
been  holden,  that  implied  revocations  are  not  widiin  the  sta- 
tute. Implied  revocations,  strictly  so  termed,  are,  1st.  when 
certain  acts  are  done  by  the  testator,  inconsistent  with  or 
contradictory  to  the  dispositions  made  by  the  will,  so  neces- 
sarily inferring  an  intention  to  revoke,  that  the  law  will  pre- 
sume such  an  intention.  As  where  the  devisor*,  by  a  sub- 
sequent deed,  gives  the  devisee  in  fee  a  lesser  interest,  e.  g.  an 
estate  for  years,  to  commence  after  the  death  of  the  devisor ; 
in  such  case  the  intended  devisee  cannot  have  both  interests ; 
that  which  is  conveyed  by  the  deed  must  take  effect,  and, 
therefore,  the  law  makes  a  necessary  implication,  that  the 
first  disposition,  which  is  by  the  wul,  is  revoked.  In  like 
manner,  where  the.  devisor  having  devised  a  reversion  to  A., 
afterwards  grants  the  same  to  B.,  this  will  be  a  revocation, 
even  though  the  lessee  has  not  attorned.  So  where  the  tes- 
tator having  devised  land  to  A.  bargains  and  sells  the  same 
land  to  B.,  although  the  deed  be  not  inrolled  within  six 
months,  according  to  the  statute,  and  consequently,  nothing 
can  pass  to  the  bargainee,  yet  dus  will  amount  to  a  revoca- 

h  Short  d.  6a8trellY.Smith,4£a8t,419.        in  Harknew  v.  Bay  ley,  Pr.  Ch.  514. 
i  Coke  V.  Bullock,  Cro.  Jac.  49.  cited        and  2  Atk.  72. 


(24)  A  mere  change  of  trustees  will  not  revoke  a  prior  devise  of 
the  equitable  estate.  WUlet  v.  Sandford,  1  Vez.  178.  186.  Doe  v. 
Pott,  Doug.  710.     Watts  v.  Fullarton,  (cited)  Doug.  718. 
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tion,  because  here  is  a  solemn  act  done,  whereby  the  testator 
has  clearly  evinced  his  intention,  that  the  devisee  should  not 
have  the  land  devised  (25).  2.  It  has  been  holden,  that  re- 
vocations are  necessarily  to  be  impUed  or  presumed,  from  a 
total  change  in  the  circumstances  of  the  testator's  family  after 
the  execution  of  the  will.  This  head  of  revocation  was  origi- 
nally borrowed  from  the  civU  law  (26),  and  applied  in  the  fint 
instance,  to  bequests  of  personal  estate^,  and  afterwards  ex- 
tended to  devises  of  land,  such  revocation  not  having  been 
considered  as  excluded  by  the  provisions  of  the  6th  section  of 
the  statute  of  frauds*  What  changes  or  alteration  in  the  cir- 
cumstances of  the  testator  will  be  sufficient  to  work  a  revoca- 
tion of  a  devise  of  land,  may  often  be  difficult  to  decide.  It 
has,  however,  been  solemnly  determined,  that  a  subsequent 
marriage,  and  the  birtii  of  a  child,  without  provision^  made  for 
the  objects  of  these  relations^  is  such  a  material  change  in  the 
drcumstances  of  the  testator^s  family,  as  will  work  a  revocation 
of  the  devise  of  land  (27)*  And  in  a  case  where,  after  making 

k  LvLgg  V.  Lugg^,  Salk.  692.  Overbury  '  1  See  exp.  E.  of  Ilchester,  7  Vet.  jun. 
Y.  Oyerbury,  6  Show.  242,  242. 


(25)  I  am  not  aware,  that  the  two  last-mentioned  instances  have 
ever  been  solemnly  decided.  Thej  are  mentioned  in  1  Roll.  Abr. 
615.  (P.)  pi.  5,  6,  as  the  opinions  of  Popham  and  Gawdy,  Js. ;  but, 
from  subsequent  cases,  where  they  have  been  cited,  it  appears  that 
thej  have  been  considered  as  law.  Gilbert  has  inserted  them  in  Ms 
Treatise  on  Devises,  p.  95,  96.  ed.  1739. 

(26)  N.  By  the  common  law,  before  the  statute  of  frauds,  a  sub- 
sequent marriage  was  holden  to  revoke  a  will  of  land  made  by  a 
feme  sole ;  although  such  marriage  was  had  with  the  person  in 
whose  fieivour  the  will  was  made.  Forse  v.  Hemblinge,  4  Rep. 
60.  b. 

(27)  An  opinion  has  been  expressed  in  Broum  v.  Thompson,  at 
the  Rolls,  8  Dec.  1731,  by  Sir  John  Trevor,  M.  R.  and  afterwards 
in  the  same  case  by  Lord  Keeper  Wright,  (1  P.  Wms.  304.  n.  1  Eq. 
Ca.  Abr.  413.)  that  revocations  of  a  devise  of  land  might  be  implied 
from  subsequent  marriage  and  birth  of  a  child,  notwithstanding  the 
provision  of  the  6th  section  of  the  statute  of  frauds ;  but  this  point 
was  not  considered  as  settled  until  the  case  of  Christopher  v.  Chris- 
topher,  2  Dickens,  445,  when  it  was  solemnly  determined  by  Adams, 
B.,  Smythe,  B.,  and  Parker,  C.  B.,  against  the  opinion  of  Per- 
rot,  B.,  who  thought  the  case  within  the  statute,  and  that  the 
dispute  concerjiing  the  reality  of  a  subsequent  marriage,  and  the 
legitimacy  of  children,  was  as  open  to  perjury  as  any  other,  and 
that  the  statute  intended  an  actual  and  not  a  presumptive  revocation. 
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his  will,  the  testator  married,  and  his  wife  became  pregnant 
with  his  knowledge,  the  posthumous  child  was  considered  for 
this  purpose  in  the  same  condition  as  a  child  bom  during  the 
testator's  life  time"^.  This  rule  of  revocation,  like  the  pre- 
ceding, was  formerly  considered  as  grounded  upon  a  presumed 
alteration  of  intention  in  the  testator ;  but  in  a  modem  case", 
Ld.  Kenyon,  C.  J.  thought  it  was  founded  '^  on  a  tacit  condi- 
tion annexed  to  the  will  when  made,  that  it  should  not  take 
effect  if  there  shoidd  be  a  total  change  in  the  situation  of  the 
testator's  family'^  (28).  But,  upon  whatever  grounds  this  rule 
of  revocation  may  be  supposed  to  stand,  it  nas  been  holden 
to  apply  only  in  cases  where  the  wife  and  children,  the  new 
objects  of  duty,  are  wholly  improvided  for,  and  where  there 
is  an  entire  disposition  of  the  whole  estate  to  their  exclusion 
and  prejudice.  Hence^,  where  A.  devised  certain  lands  to 
B.  in  trust,  and  directed  him  to  pay,  out  of  the  rents  and 
profits,  an  annuity  to  M.  8.  with  whom  he  cohabited,  and  in 
case  he  should  leave  any  child  or  children  by  M.  S.,  to  raise 
a  sum  of  money  to  be  paid  among  his  children,  and  then  de- 
vised the  remamder  of  his  estate  to  several  Of  his  relatives ; 
and  afterwards  A.  married  M.  S.  by  whom  he  had  several 
children ;  it  was  holden  that  the  will  was  not  revoked ;  either 
1st,  on  tiie  ground  of  a  tacit  condition  annexed  to  the  will, 
viz.  that  it  should  be  void  in  the  event  of  a  marriage  and 
children,  toithoui  provifion;  inasmuch  as  that  condition,  viz. 
of  marriage,  and  of  the  birth  of  children  urq^ravided  for,  had 
not  taken  effect;  or  2ndly,  on  the  groimd  of  an  intention  to 
revoke,  to  be  presimied,  in  favour  of  a  wife  and  children  un- 

m  Doe  ▼.  Lancashire,  5  T.  R.  49.  o  Kenebel  v.  Scrafton,  2  East,  530. 

n  lb. 


The  case  of  Christopher  v.  Christopher,  has  been  recognized  in  several 
sabsequent  cases,  viz.  in  Spraage  v.  Stone,  Ambl.  721.  Brady  v. 
Cubitt,  Doug.  31.  Doe  v.  Lancashire,  5  T.  R.  49. ;  in  Kenebel  v. 
Scrafton,  2  £ast,  530.  £xp.  E.  Rchester,  7  Ves.  348.  Sheath  y.  York, 
1  Ves.  and  Beames,  397.  N.  Marriage  alone,  or  the  subsequent  birth 
of  children  unprovided  for  alone,  is  not  sufficient  to  operate  as  a  re- 
vocation of  a  will  of  personal  estate*.  Per  Dr.  Hay,  in  Shepherd  v. 
Shepherd,  Hil.  1770,  in  the  Prerogative  Court.  Nor  of  real  estate. 
Doe  V.  Barford,  4  M.  and  S.  10. 

(28)  Lord  EUenborough,  C.  J.,  delivering  the  judgment  of  the 
court  in  Kenebel  v.  Scrafton,  seems  to  have  approved  of  Lord  Ken- 
yon's  opinion. 

•  Jackson  v.  Hurlock,  Lord  NorthmgtoD,  C,  S.  P.  Amb.  494.  2  Eden,  63.  S.  C. 
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provided  for ;  because  the  fact,  upon  which  such  presumption 
could  be  formed,  did  not  exist  in  the  present  case.  And  it 
must  further  be  remarked,  that  both  the  circumstances  of 
a  subsequent  marriage  and  the  having  of  child  or  children 
must  concur  to  work  an  implied  revocation :  the  birth  of  a 
posthumous  child  alone,  although  the  testator  die  childless, 
is  not  suffidentP. 

Having  endeavoured  to  illustrate  the  nature  of  implied  re- 
vocations, strictljr  so  called,  it  wiU  be  proper,  in  me  next 
place,  to  take  notice  of  those  acts,  by  which  a  devise  of  land 
may  more  properly  be  said  to  be  annulled  than  revoked ; 
though  the  latter  term  is  most  frequently  applied  to  this  sub- 
ject. The  acts  here  alluded  to  are  such,  whereby  a  material 
alteration  is  made  by  the  testator,  in  his  seisin  of  the  estate 
devised,  s&er  the  execution  of  the  will.  The  authorities  on 
this  subject  are  of  very  ancient  date,  beginning  in  the  latter 
end  of  Queen  Elizabeth^s  reign,  and  continued  down  in  a  re- 
gular series  to  the  present  tune,  with  a  few  exceptions. 
The  rule  to  be  collected  from  these  authorities  appears  tQ 
be  this,  that  where  a  person  seised  of  an  estate,  devises  it, 
and  afterwards  conveys  his  whole  interest,  either  by  feoffment, 
lease  and  release%  bargain  and  sale,  fine^,  or  recovery^, 
though  but  for  an  instant,  and  though  he  takes  back  the  estate 
to  the  same  use  as  before,  or  though  the  old  use  restdts  to  him 
again  so  as  to  descend  in  the  same  Une  as  before,  stiU  the 
conveyance  operates  to  annul  Ms  will.  This  rule  is  fotmded 
on  a  technical  principle  of  law,  introduced,  as  it  should  seem, 
originally  in  favour  df  the  heir;  viz.  that  in  order  to  render  a 
devise  valid  and  effectual,  it  is  necessary  that  the  seisin  of  the 
devisor  shoidd  remain  unaltered  from  the  execution  of  the 
will  imtil  the  death  of  the  devisor.  The  foundation  of 
the  rule  being  wholly  independent  of  the  intention  of  the  tes- 
tator to  revoke,  the  rule  will  operate  where  the  provisions  of 
the  subsequent  conveyance  are  consistent  with  the  provisions 
of  the  will ;  and  even  where  such  conveyance  is  made  for  the 
express  purpose  of  confirming  the  will.  Hence,  also,  parol 
evidence  to  shew  that  the  testator  did  not  intend,  by  the  sub- 
sequent conveyance,  to  revoke  his  will,  is  inadmissible^  In 
conformity  with  the  preceding  rule^,  it  has  been  holden,  that 
where  the  whole  estate  is  conveyed  by  lease  and  release  to 

p  Doe  d.  White  v.  Barfoid,  4  M.  and  s  Doe  d.  Lushington  v.  Bp.  of  Landaff» 

S.  10.  2N.  R.  491. 

q  E.  of  Lincoln's  case,  2  Freem.  202.  t  Goodthle  v.  Otwaj,  2  H.  Bl.  516. 

Show.  P.  C.  154.  S.  C.  u  Goodtitle  v.  Otway,  1  Bos.  andPuI. 

r  Doe  d.  Dilnot  v.   Dilnot,  2   N.  R.  676.  7  T.  R.  399. 

401.  Parker  v.  Biscoe,  8  Taunt  699. 

3  Moore,  24.  S.  C. 
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iises^  although  there  be  a  resulting  use  in  the  ultimate  re<- 
version  to  the  grantor  by  the  same  instrumenti  yet  the  con- 
yevance  will  operate  as  a  revocation  of  a  prior  will.  It 
will  be  observed  that,  in  tiie  preceding  instances,  the  whole 
estate  was  conveyed;  and  therefore  the  party  (Ud  not  die 
seised  of  that  estate  which  he  had  at  the  time  of  making  his 
will;  and  consequentiy  the  devise,  which  will  only  operate 
upon  that  seisin,  which  the  testator  had  at  the  time  of 
niakin£r  his  will,  was  annulled  or  revoked :  but  where  the  de- 
visor £)es  not  part  with  his  whole  estate,  e.  g.  where  he  grants 
an  estate  for  years  only,  to  the  devisee,  to  commence  m  the 
life  of  the  devisor,  in  such  case,  the  conveyance  will  not  ope- 
rate as  a  revocation  of  the  fee^.  In  like  manner,  if  a  man  de- 
vises land  in  fee  to  A.,  and  afterwards  makes  a  mortgage 
thereof  in  fee,  either  to  the  devisee^  or  a  stran^r',  this  mort- 
gage in  fee,  though  a  revocation  of  the  will  m  law,  will  not 
operate  as  such  in  equity,  and  the  right  of  redemption  will 
pass  by  the  wilL  And  the  same  rule  holds  in  equity  with  re- 
spect to  a  conveyance  in  fee  for  payment  of  debts'^. 

The  foregoing  sections  of  the  statute  of  frauds  and  the  con- 
struction thereof,  are  applicable  to  all  wills  made  before  the  1st 
of  January,  1838,  at  which  time  the  Act  for  the  amendment  of 
the  laws  with  respect  to  wills,  1  Vict  c«  26.  will  come  into 
operation*  The  general  object^  of  this  act,  is  to  collect  the 
provisions  of  the  several  statutes  relating  to  wills  into  one  act, 
and  to  make  in  those  provisions  such  modifications  as  may  af- 
ford additional  securities  for  the  prevention  of  spurious  wills, 
and  additional  facilities  for  making  genuine  wills.  The  parti- 
cular provisions  relate  to  the  prcqperty  which  may  be  disposed 
of  by  will ;  the  persons  by  whom  wills  may  be  made ;  the 
forms  which  are  to  be  observed  in  making  them ;  and  the 
modes  of  revoking,  altering,  and  reviving  them ;  to  which  are 
added,  other  provisions  for  correcting  certain  rules  of  con- 
stniction,  by  which  the  intentions  of  testators  were  often 
defeated. 

The  1st  section  defines  the  meaning  of  th^  following  wcnrds 
in  this  act:  ^^Will^'  shall  extend  to  a  testamenti  and  to  a 
codicil,  and  to  an  appointment  by  will  or  by  writing  in  the 
nature  of  a  will  in  exercise  of  a  power,  and  also  to  a  dispor 
sition  by  will  and  testament  or  devise  of  the  custody  and 

X  3  Atk.  72.  Vawser  v.  Jeffery,  3  B.  Lord  Jefferies,  C.  in  Hall  v.  Dunch» 

and  A.  462.  1  Vera.  329, 342. 

J  Baxter  v.  Dyer,  6  Ves.  jun.  666.  a  Adm.  in  Cave  v.  Holford,  3  Ves. 

2  Admitted  to  be  a  settled  point  in  jun.  654. 

York  V.  Stone,  Salk.  158.   Adjudged  b  See  Ld.  Langdale's  speech,  February 

by   Sir  John  Churchill,  M.  R.  and  23, 1837. 
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tuition  of  any  child,  by  virtue  of  stat.  12  Car.  2.  c.  24.  or  of 
Stat.  14  &  15  Car.  2.  (I.)  and  to  any  other  testamentary 
disposition;  ^^real  estate/^  shall  extend  to  manors,  advow- 
sons,  messuages,  lands,  tithes,  rents,  and  hereditaments, 
whether  freehold,  customary  freehold,  tenant  right,  customary 
or  copyhold,  or  of  any  other  tenure,  and  whether  corporeal, 
incorporeal,  or  personal,  and  to  any  undivided  share  thereof, 
and  to  any  estate,  right,  or  interest  (other  than  a  chattel  in- 
terest) therein ;  ^^  personal  estate'^  shall  extend  to  leasehold 
estates  and  other  chattels  real,  and  also  to  monies,  shares  of 
government  and  other  funds,  securities  for  money  (not  being 
real  estates),  debts,  choses  in  action,  rights,  credits,  goods, 
and  all  other  property,  which  by  law  devolves  upon  t£e  ex- 
ecutor or  adnunistrator,  and  to  any  share  or  interest  therein ; 
and  every  word  importing  the  singular  number  only  shall 
extend  to  several  persons  or  things,  as  well  as  one  person  or 
thing ;  and  every  word  importing  the  masculine  gender  only, 
shall  extend  to  a  female  as  well  as  a  male.  By  s.  2.  32  H. 
8.  c.  1.  34  &  35  H.  8.  c.  5.  10  Car.  1.  Sess.  2.  c.  2.  (I.)  Sec- 
tions 5,  6,  12,  19,  20,  21,  &  22  of  the  statute  of  frauds ;  29 
Car.  2.  c.  3.  7  W.  3.  c.  12.  (I.)  4  &  5  Anne,  c.  16.  s.  14.  6 
Anne,  c.  10.  (I.)  Section  9  of  14  G.  2.  c.  20.  25  G.  2.  c.  6. 
except  as  to  colonies.  25  G.  2. 2.  c.  11.  (I.)  and  55  G.  3.  c.  192, 
are  repealed,  except  so  far  as  the  same  respectively  relate  to 
any  wills  or  estates  pur  autre  vie,  to  which  this  act  does  not 
extend.  Formerly,  such  real  estates  only  as  a  person  was 
seised  of  at  the  tune  of  making  his  will,  would  pass  by  the 
will;  real  estate  purchased  intermediately  between  the  mak- 
ing the  will  and  the  death  would  not  so  pass;  but  now^ 
by  s.  3,  every  person  may  devise,  bequeath,  or  dispose 
of,  by  his  wiU  executed  in  manner  herein-after  required, 
all  real  estate  and  all  personal  estate  which  he  shall  be  en- 
titled to,  either  at  law  or  in  equity,  at  the  time  of  his  death, 
and  which  if  not  so  devised  woiud  devolve  upon  the  heir  at 
law,  or  customary  heir  of  him,  or,  if  he  become  entitled  by 
descent,  of  his  ancestor,  or  upon  his  executor  or  adminis- 
trator ;  and  the  power  hereby  given  shall  extend  to  all  real  es- 
tate of  the  nature  of  customary  freehold  or  tenant  right,  or 
customary  or  copyhold,  notwithstanding  that  the  testator  may 
not  have  surrendered  tiie  same  to  the  use  of  his  will,  or  not- 
withstanding that,  being  entitied  as  heir,  devisee,  or  other- 
wise to  be  admitted  thereto,  he  shall  not  have  been  admitted 
thereto,  or  notwithstanding  that  the  same,  in  consequence  of 
the  want  of  a  custom  to  devise  or  surrender  to  the  use  of  a 
will  or  otherwise,  could  not  at  law  have  been  disposed  of  by 


FRAUDS,  STATUTE  OP  899 

'Will  if  this  act  had  not  been  made,  or  notwithstanding  that 
the  same,  in  consequence  of  there  being  a  custom  that  a  will 
or  a  surrender  to  the  use  of  a  will  should  continue  in  force  for 
a  limited  time  only,  or  any  other  special  custom,  could  not 
have  been  disposed  of  by  will  according  to  the  power  con- 
tained in  this  act,  if  this  act  had  not  been  made ;  and  also  to 
estates  pur  autre  vie,  whether  there  shall  or  shall  not  be  any 
special  occupant  thereof,  and  whether  the  same  shall  be  free- 
hold, customary  freehold,  tenant  right,  customary  or  copy- 
hold, or  of  any  other  tenure,  and  whether  the  same  shall  be 
a  corporeal  or  incorporeal  hereditament ;  and  also  to  all  con- 
tingent, executory,  or  other  future  interests  in  any  real  or 
personal  estate,  whether  the  testator  may  or  may  not  be  as- 
certained as  the  person  or  one  of  the  persons  in  whom  the 
same  respectively  may  become  vested,  and  whether  he  may 
be  entitled  thereto  under  the  instrument  by  which  [the  same 
respectively  were  created  or  under  any  disposition  thereof  by 
deed  or  will ;  and  also  to  all  rights  of  entry  for  conditions 
broken,  and  other  rights  of  entry ;  and  also  to  such  of  the 
same  estates,  interests,  and  rights  respectively,  and  other  real 
and  personal  estate,  as  the  testator  may  be  entitled  to  at  the 
time  of  his  death,  notwithstanding  that  he  may  become  enti- 
tled to  the  same  subsequently  to  fjie  execution  of  his  will. 

The  4th  section  requires,  where  estates  have  not  been  siur- 
rendered  to  the  use  of  will,  the  payment  of  fees,  fines,  and 
stamp  duties,  by  the  devisees  of  customary  freehold,  copyhold 
and  customary  estates. 

The  5th  section  enacts,  that  the  wills  or  extracts  of  wills  of 
customary  freeholds,  &c.  shall  be  entered  on  the  court  rolls, 
and  that  the  lord  shall  be  entitled  to  the  same  fine,  &c.  when 
such  estates  could  not  have  been  disposed  of  by  will  if  this 
act  had  not  been  made,  as  he  would  Imve  been  from  the  custo- 
mary heir  in  case  of  descent. 

For  the  6th  section,  which  relates  to  estates  pur  autre  vie, 
see  ante  p.  800. 

By  s.  7^  no  will  made  by  any  person  under  the  age  of 
twenty-one  years  shall  be  valid;  and  s.  8.  provides,  that  no 
will  made  by  any  married  woman  shall  be  valid,  except  such 
a  will  as  might  have  been  made  by  a  married  woman  before 
the  passing  of  this  act.  By  s.  9.  no  will  shall  be  valid  unless 
it  shall  be  in  writing  and  executed  in  manner  herein-after 
mentioned;  (that  is  to  say,)  it  shall  be  signed  at  the  foot  or 
end  thereof  by  the  testator,  or  by  some  other  person  in  his 
presence  and  by  his  direction;  and  such  signature  shall  be 
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made  of  acknowledged  by  the  testator  in  the  presence  of  two 
or  more  witnesses  present  at  the  same  time,  and  such  wit- 
nesses shall  attest  and  shall  subscribe  the  will  in  the  presence 
of  the  testator,  but  no  form  of  attestation  shall  be  necessary. 
By  s.  10.  no  appointment  made  by  will,  in  exercise  of  any 
power,  shall  be  valid,  unless  the  same  be  executed  in  manner 
before  required;  and  every  will  executed  in  manner  before 
required  shall,  so  far  as  respects  the  execution  and  attestar- 
tion  thereof,  be  a  valid  execution  of  a  power  of  appointment 
by  will,  notwithstanding  it  shall  have  been  expressfy  required 
that  a  will  made  in  exercise  of  such  power  should  be  exe- 
cuted with  some  additional  or  other  form  of  execution  or  so- 
lemnity. 

S.  11,  excepts  wiUs  of  personal  estate  made  by  soldiers  in 
actual  service,  or  mariners  or  seamen  at  sea. 

S.  12,  leaves  untouched^the  provisions  of  11  6.  4.  and  1 
W.  4.  c.  20,  with  respect  to  wills  of  petty  officers  and  seamen 
and  marines.  By  s.  13,  every  will  executed  in  manner  before 
required  shall  be  valid  without  any  publication  thereof;  and  by 
s.  14,  if  any  person  who  shall  attest  the  execution  of  a  will 
shall,  at  the  time  of  the  execution  thereof,  or  at  any  time  af- 
terwards, be  incompetent  to  be  admitted  a  witness  to  prove 
the  execution  thereof,  such  will  shall  not,  on  that  account, 
be  invalid.  By  s.  15,  if  any  person  shall  attest  the  execution 
of  any  will,  to  whom,  or  to  whose  wife  or  husband,  any  bene- 
ficial devise,  legacy,  estate,  gift,  or  appointment,  of  or  af- 
fecting any  real  or  personal  estate,  (except  charges  and  di- 
rections for  the  payment  of  any  debt,)  shall  be  thereby  given 
or  made,  such  devise>  &c.  shall,  so  far  only  as  concerns  such 
person  attesting  the  execution  of  such  will,  or  the  wife  or  hus- 
Dand  of  such  person,  or  any  person  claiming  imder  them,  be 
utterly  void;  and  such  person  so  attesting  shall  be  admitted 
as  a  witness  to  prove  the  execution  of  suc£  will,  or  to  prove 
the  validity  or  invalidity  thereof,  notwithstanding  such  devise, 
&c.  By  s.  16,  in  case  by  any  \rill  any  real  or  personal  estate 
shall  be  charged  with  any  debt,  and  any  creditor,  or  the  wife 
or  husband  of  any  creditor,  whose  debt  is  so  charged,  shall 
attest  the  execution  of  such  will,  such  creditor,  notwithstand- 
ing such  charge,  shall  be  admitted  a  witness  to  prove  the 
execution  of  such  will,  &c. 

By  s.  I7i  no  person  shall,  on  account  of  his  being  an  exe- 
cutor of  a  will,  oe  incompetent  to  be  admitted  a  witness  to 
prove  the  execution  of  such  will,  &c. 

By  s.  18,  every  will  made  by  a  man  or  woman  shall  be  re- 
voked by  his  or  her  marriage,  (except  a  will  made  in  exercise 
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of  a  power  of  appointment,  when  the  real  or  personal  estate 
thereby  appointed  would  not,  in  de&ult  of  such  appointment, 
pass  to  his  or  her  heir,  customary  heir,  executor,  or  adminis- 
trator, or  the  person  entitled  as  his  or  her  next  of  kin,  under 
the  statute  of  distributions.)  By  s.  19,  no  will  shall  be  re- 
voked by  any  presumption  of  an  intention  on  the  groimd  of 
an  alteration  in  circumstances. 

By  s.  20,  no  will  or  codicil,  or  any  part  thereof,  shall  be  re- 
voked otherwise  than  as  aforesaid,  or  by  another  will  or  codi- 
cil executed  in  manner  before  required,  or  by  some  other  wri- 
ting declaring  an  intention  to  revoke  the  same,  and  executed 
in  the  manner  in  which  a  will  is  herein-before  required  to 
be  executed,  or  by  the  burning,  tearing,  or  otherwisie  destroy- 
ing the  same  by  the  testator,  or  by  some  person  in  his  pre- 
sence and  by  his  direction,  with  the  intention  of  revoking  the 
same. 

By  s.  21,  no  obliteration,  interlineation,  or  other  alteration 
made  in  any  will  after  the  execution  thereof  shall  be  valid  or 
have  any  efiect,  except  so  far  as  the  words  or  effect  of  the 
win  before  such  alteration  shall  not  be  apparent,  unless  such 
alteration  shall  be  executed  in  Uke  manner  as  herein-before  is 
required  for  the  execution  of  tbe  will;  but  the  will,  with  such 
alteration  as  part  thereof,  shall  be  deemed  to  be  duly  executed 
if  the  signature  of  the  testator  and  the  subscription  of  the 
witnesses  be  made  in  the  margin  or  on  some  other  part  of 
the  will  opposite  or  near  to  such  alteration,  or  at  the  foot 
or  end  of  or  opposite  to  a  memorandum  referring  to  such 
alteration,  and  written  at  the  end  or  some  other  part  of  the 
win. 

By  s.  22,  no  will  or  codicil,  or  any  part  thereof,  which  shall 
be  in  any  manner  revoked,  shall  be  revived  otherwise  than  by 
the  re-execution  thereof,  or  by  a  codicil  executed  in  manner 
herein-before  required,  and  showing  an  intention  to  revive 
the  same;  and  when  any  will  or  codicil  which  shall  be  partly 
revoked,  and  afterwards  wholly  revoked,  shall  be  revived, 
such  revival  shall  not  extend  to  so  much  thereof  as  shall  have 
been  revoked  before  the  revocation  of  the  whole  thereof,  un- 
less an  intention  to  the  contrary  shall  be  shown. 

By  s.  23,  no  conveyance  or  other  act  made  or  done  subse- 
quentiy  to  the  execution  of  a  will  of  or  relating  to  any  real  or 
personal  estate  therein  comprised,  except  an  act  by  which 
such  will  shall  be  revoked  as  aforesaid,  shall  prevent  the 
operation  of  the  will  with  respect  to  such  estate  or  interest  in 
such  real  or  personal  estate  as  the  testator  shall  have  power 
to  dispose  of  by  will  at  the  time  of  his  death. 
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By  s.  24,  every  will  shall  be  construed,  with  reference  to 
the  real  estate  and  personal  estate  comprised  in  it,  to  speak 
and  take  effect  as  if  it  had  been  executed  immediately  before 
the  death  of  the  testator,  unless  a  contrary  intention  shall  ap- 
pear by  the  will.  By  s.  25,  unless  a  contrary  intention 
shall  appear  by  the  will,  such  real  estate  or  interest  therein 
as  shall  be  comprised  or  intended  to  be  comprised  in  any 
devise  in  such  will  contained,  which  shall  fidl  or  be  void  by 
reason  of  the  death  of  the  devisee  in  the  lifetime  of  the  tes- 
tator, or  by  reason  of  such  devise  being  contrary  to  law  or 
otherwise  incapable  of  taking  effect,  shall  be  included  in  the 
residuary  devise  (if  any)  contained  in  such  will. 

By  s.  26,  a  general  devise  of  the  testator's  lands  shall  include 
copyhold  and  leasehold  as  well  as  freehold  lands.  By  s.  27,  a 
general  devise  shall  include  estates  over  which  the  testator  has  a 
general  power  of  appointment.  By  s.  28,  where  any  real  estate 
shall  be  devised  to  any  person  without  any  words  of  limitation, 
such  devise  shall  be  construed  to  pass  the  fee  simple,  or  other 
the  whole  estate  or  interest  which  the  testator  had  power  to 
dispose  of  by  will  in  such  real  estate,  unless  a  contrary  inten- 
tion shall  appear  by  the  will.  By  s,  29,  the  words  ^^  die  with- 
out issue,''  or  ^'  die  without  leaving  issue,''  shall  be  construed 
to  mean,  die  without  issue  living  at  the  death.  By  d.  30, 
where  any  real  estate  (other  than  or  not  being  a  presentation 
to  a  church)  shall  be  devised  to  any  trustee  or  executor,  such 
devise  shall  be  construed  to  pass  tne  fee  simple  or  other  the 
whole  estate  or  interest  which  the  testator  had  power  to  dis- 
pose of  by  will  in  such  real  estate,  unless  a  dennite  term  of 
years,  absolute  or  determinable,  or  an  estate  of  freehold,  shall 
thereby  be  given  to  him  expressly  or  by  implication.  By 
s.  31,  where  any  real  estate  shall  be  devised  to  a  trustee, 
without  any  express  limitation  of  the  estate  to  be  taken  by 
such  trustee,  and  the  beneficial  interest  in  such  real  estate,  or 
in  the  surplus  rents  and  profits  thereof,  shall  not  be  given  to 
any  person  for  life,  or  such  beneficial  interest  shall  be  given  to 
any  person  for  life,  but  the  purposes  of  the  trust  may  continue 
beyond  the  life  of  such  person,  such  devise  shall  be  construed 
to  vest  in  such  trustee  the  fee  simple,  or  other  the  whole  legal 
estate  which  the  testator  had  power  to  dispose  of  by  will  in  such 
real  estate,  and  not  an  estate  determinable  when  the  purposes 
of  the  trust  shall  be  satisfied. 

By  s.  32,  where  any  person  to  whom  any  real  estate  shall  be 
devised  for  an  estate  tail  or  an  estate  in  quasi  entail  shall  die 
in  the  lifetime  of  the  testator  leaving  issue  who  would  be  in- 
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heritable  under  such  entail,  and  any  such  issue  shall  be  living 
at  the  tim^  of  the  death  of  the  testator,  such  devise  shall  not 
lapse,  but  shall  take  effect  as  if  the  death  of  such  person 
had  happened  unmediately  after  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appear  by  the  wilL     By 
s.  33,  where  any  person  being  a  child  or  omer  issue  of  the 
testator,  to  whom  any  real  or  personal  estate  shall  be  devised 
or  bequeathed  for  any  estate  or  interest  not  determinable  at 
or  before  the  death  of  such  person  shall  die  in  the  hfetime  of 
the  testator  leaving  issue,  and  any  such  issue  of  such  person 
shall  be  living  at  the  time  of  the  death  of  the  testator,  such 
devise  or  bequest  shall  not  lapse,  but  shall  take  effect  as  if 
the  death  of  such  person  had  happened  immediately  after  the 
death  of  the  testator,  unless  a  contrary  intention  shall  ap- 
pear by  the  will.     By  s.  34,  this  act  shall  not  extend  to  any 
will  made  before  ist  of  January,  1838,  and  every  will  re-exe- 
cuted or  re-published,  or  revived  by  any  codicil,  shall,  for  the 
purposes  of  this  act  be  deemed  to  have  been  made  at  the 
time  at  which  the  same  shall  be  so  re-executed,  re-published, 
or  revived;  and  this  act  shall  not  extend  to  any  estate  pur 
autre  we  of  any  person  who  shall  die  before  the  Ist  of  Ja- 
nuary^ 1838.    By  s.  35,  this  act  shall  not  extend  to  Scotland* 
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GAME. 

I.  Of  the  Right  of  taking  and  destroying  the  Game  at 

Common  Law,  and  of  the  Stat.  1^2  W.4.c.  32. 
IL  Of  the  Appointment  and  Authority  of  Gamekeepers, 
III.  Of  the  Destruction  of  the  Game  at  improper  Seasons  of 

the  Year, 
lY.   Of  the  Duties  made  payable  in  respect  of  Game  Certifi- 
cates. 


I.  Of  the  Right  of  taking  and  destroying  the  Game  at  Com- 
monLaw,  andofthe  Stat.  1^2  JV.  4.  c.  32. 

XT  has  been  asserted  by  Sir  W.  Blackstone^  in  his  Commen- 
taries^ that  by  the  common  law,  the  sole  property  of  all  the 
game  in  England  is  vested  in  the  king  alone,  and  that  the  sole 
right  of  taking  and  destroying  the  game  belongs  exclusively 
to  the  king;  and,  consequently,  that  no  person  of  whatever 
estate  or  degree,  has  a  right  to  kill  game,  even  upon  his  own 
land,  miless  by  license  or  grant  from  the  king.  This  posi- 
tion, however,  has  been  questioned  by  Mr.  Christian,  in  a 
note  to  his  edition  of  the  Commentaries,  vol.  2,  p.  419.  n.  10. 
See  also  Mr.  Justice  Coleridge's  note,  vol.  2.  p.  419.  If  A.  start 
a  hare  in  the  grotmd  of  B.,  and  hunt  and  kill  it  there,  the  pro- 
perty continues  all  the  while  in  B.;  but  if  A.  start  a  hare  in 
the  groimd  of  B.,  and  htmt  it  into  the  ground  of  C,  and  kill 
it  there,  the  property  is  in  A.,  the  hunter,  but  A.  is  liable  to 
an  action  of  trespass  for  hunting  in  the  ground,  as  weU  of  B. 
as  C.^    Trespass  for  a  dead  hive,  the  property  of  pluntiff. — 

a  Per  Holt,  C.  J.  in  Sutton  v.  Moody,        5  Mod.  375.  S.  C.  Deane  y.  Clayton, 
1    Ld.  Raym.  251.     2  Salk.  556.        7  Taunt.  489. 
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The  plaintiff^  a  farmer^  being  out  hunting  with  hounds  o£ 
which  he  had  in  part  the  management^  and  actually  had  such 
management  at  the  time^  though  the  hounds  belonged  to  other 
persons,  the  hounds  put  up  a  hare  in  a  third  person^s  ground, 
and  foUowed  her  into  a  field  of  the  defendant,  where,  being 
quite  spent,  she  ran  between  the  legs  of  a  labourer  who  was 
aoddentally  there,  where  one  of  the  dogs  caught  her,  and  she 
was  taken  up  alive  by  the  labourer,  firom  whom  the  defendant 
immediately  afterwards  took  the  hare  and  killed  her. 
Shortly  after  the  plaintiff  came  up,  and  claimed  to  have  the 
hare  aa  his  own,  but  the  defendant  reftised  to  give  it  up,  and 
questioned  the  ri^t  of  the  plaintiff  to  be  where  he  then  was. 
The  labourer,  upon  his  examination  at  the  trial,  swore  that 
when  he  took  the  hare  firom  the  dogs,  he  did  not  mean  to 
take  it  for  his  own  use,  but  in  aid  of  the  himters.  Verdict 
for  the  plaintiff,  40s.  damages.  Rule  for  new  trial,  after  argu- 
ment, was  discharged;  Ld.  EUenborough,  C.  J^.  observing, 
that  the  plaintiff,  through  the  agency  of  his  dogs,  had  reduced 
the  hare  into  his  possession.  The  labourer  took  it  for  the 
benefit  of  the  himters,  which  is  the  same  as  if  it  had  been 
taken  by  one  of  the  dogs.  Secus,  if  the  labourer  had  taken 
it  up  for  the  defendant^  before  it  was  caught  by  the  dogs,  or 
if  he  had  taken  it  as  an  indifferent  person  in  the  nature  of  a 
stakeholder.  An  exception  in  a  conveyance  made  in  the  year 
1655,  of  the  free  liberty  of  hawking  and  hunting,  does  not<^ 
include  the  liberty  of  shooting  feathered  game  with  a  gun. 
Rooks  are  a  species  of  birds  ferae  naturoe,  destructive  in  their 
habits,  not  known  as  an  article  of  food,  and  not  protected  by 
any  statute;  hence  a  person  cannot  have  any  property^  in 
them,  or  show  any  right  to  have  them  resort  to  Ins  trees. 

The  fi^nchise  of  free  warren  is  of  great  antiquity,  and  very 
singular  in  its  nature.  It  gives  a  property  in  wild  animals ; 
and  that  property  may  be  claimed  in  the  land  of  another,  to 
the  exclusion  of  the  owner  of  the  land.  Such  a  right  ought 
not  to  be  extended  by  argument  and  inference  to  any  ani- 
mals not  clearly  within  it.  There  is  not  any  book  in  the  law 
which  has  mentioned  grouse  as  a  bird  of  warren.  Manwood 
confines  his  description  to  two  species,  pheasants  and  part- 
ridges. Hence  it  has  been  holden®,  that  the  owner  of  a  fi^e 
chaise  and  firee  warren  cannot  maintain  an  action  for  killing 
and  taking  away  grouse  shot  within  the  limits  of  the  firee 
warren,    in  a  case  where  it  did  not  appear  that,  at  the  time 

b  Churchward  v.  Studdy,  14  East,  249.    d  Hannam  v.  Mockett,  2  B.  &  C.  934. 
c  Moore  ▼.  Lord  Plymouth,  7  Taunt,    e  Duke  of  Devonshire  v.  Lodge,  7  B. 
614.  and  C.  30. 
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of  the  grant,  the  locus  in  quo  was  applied  to  purposes  of  war- 
ren,  or  that  any  distinct  right  of  free  warren  independent  of 
the  general  forest  right,  was  then  subsisting  on  it;  and  the 
grant  did  not  contain  any  words  shewing  an  inte&tion  of  the 
crown  to  create  such  right,  and  pass  it  de  novo,  it  was 
holden^,  that  free  warren  would  not  pass  by  general  words 
in  a  grant  from  t^e  crown  of  lands  within  a  forest  of  the 
crown.  A  grant,  by  the  king,  of  free  warren  of  land  of  which 
he  is  seized  in  fee,  is  a  grant  of  free  warren  in  grosser. — 
James  I.  granted  to  R.  T.  and  his  heirs,  the  king's  manor  and 
town  of  Aulton,  and  the  king's  hundred  of  Aiuton,  with  its 
rights,  and  aU  other  things  to  the  said  manor  and  hundred 
belonging ;  and  ako,  that  they  should  have  free  warren  and 
free  chase  in  all  their  demesne  lands  in  the  hundred,  manor, 
town,  tenements,  and  hereditaments,  aforesaid,  and  on  aU 
other  lands  and  woods  being  in  the  same  hundred,  &c.  al- 
though the  same  demesne  and  other  lands  were  within  the 
king's  forest,  &c.,  it  was  holden^  that  this  grant  did  not  con- 
fer  a  right  of  free  warren  over  the  king's  lands  within  the 
hundred,  but  that  the  term  ^^  demesne  ^'  applied  to  lands  held 
by  R«  T.  as  lord  of  the  manor  of  Aulton,  and  that  ^^  other 
kmds'^  applied  to  tenemental  lands  held  by  R.  T.  in  fee  of 
the  king,  or  of  any  other  lord  within  the  limits  of  the  grant. 
The  term  ^^  demesne  lands''  properly  signifies  lands  of  a  ma- 
nor, which  the  lord  either  has,  or  potentially  may  have,  in 
propriis  manibus. 

The  right  of  taking  and  destroying  the  game  can  only  be 
exercised  on  a  person's  own  estate,  and  not  even  a  lord  of  a 
manor  (1),  or  his  gamekeeper,  can  go  into  any  part  of  the 
manor,  which  is  not  the  lord's  own  estate  or  waste,  without 
being  a  trespasser,  as  any  other  person  would  be ;  unless  a 

f  Smith  V.  Carr,  B.  R.  Trin.  53  Geo.        of  Dampier,  J.  P.  B.  D.   No.  27. 

3,  shortly  reported  in,  a  note  to  At-        DampierMSS.  Lincoln's  Inn libiary. 

torney  General  v.  Parsons,  2  Tyrw.  g  Morris  v.  Dunes,  1  Ad.  &  Ell.  654. 

-  243.  2  Cr.  &  Jer.  270.  S.  C.  wiU  h  Attorney  General  v.  Parsons,  2  Cr. 
'  be  found  among  the  paper  books        &  Jer.  279.  2  Tyrw.  243.  S.  C. 


(1)  Mr.  Christian  has  remarked,  that  the  common  opinion,  that 
the  lord  of  the  manor  has  a  peculiar  right  to  the  game,  superior  to 
that  of  any  other  duly  qualified  land-owner  within  the  manor,  is  erro- 
neous. He  conceives  that  tills  opinion  owes  its  rise  to  the,  power 
which  lords  of  manors  have  of  appointing  gamekeepers,  a  power  ori- 
ginally given  tp  them  by  stat.  22  and  23  Car.  2.  c.  25.,  the  first  sta- 
tute in  which  lords  of  manors  are  distinguished  frpm  other  land- 
owners with  respect  to  the  game. 
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•  right'of  entry  in  pursiiit  of  the  game  be  specially  reserved  to- 
him. 

For  the  qualifications  of  estate  and  degree,  which  were  ne- 
cessary under  the  old  statutes,  to  entide  a  person  to  keep 
and  use  guns,  &c.  for  the  destruction  of  the  game,  and  the  con^ 
struction  thereof,  the  reader  is  referred  to  former  editions  of 
this  work.  These  with  the  other  acts  relating  to  the  game, 
were  repealed  by  stat.  1  &  2  W.  4.  c,  32,  the  6th  section  of 
which  enacts  that  every  person,  who  shall  have  obtained  an 
annual  game  certificate,  shall  be  authorized  to  kill  and  take 
game,  subject  to  an  action  or  such  other  proceedings  as  are. 
mentioned  in  the  statute.  By  s.  2,  the  word  game  shall,  for, 
all  the  purposes  of  this  act,  be  deemed  to  include  hares, 
pheasants,  partridges,  grouse,  heath  or  moor  game,  black 
game,  and  bustards. 

By  s.  7^  in  all  cases,  where  any  person  shall  occupy  any 
land  under  any  lease  or  agreement  made  previously  to  the 
passing  of  thiis  act,  excepting  in  the  cases  hereinafter  next 
excepted,  the  lessor  or  landlord  shall  have  the  right  of  enter- 
ing upon  such  land,  or  of  authorizing  any  other  person  who 
shall  have  obtained  any  annual  game  certificate  to  enter  upon 
such  land,  for  the  purpose  of  killing  or  taking  the  game 
thereon ;  and  no  person  occupying  any  land  under  any  lease 
or  agreement,  either  for  life  or  for  years,  made  previously  to 
the  passing  of  this  act,  shall  have  the  right  to  kill  or  take  the 
game  on  such  land,  except  where  the  right  of  killing  the 
game  upon  such  land  has  been  expressly  granted  or  allowed 
to  such  person  by  such  lease  or  agreement,  or  except  where 
upon  the  original  granting  or  renewal  of  such  lease  or  agree- 
ment, a  fine  or  fines  shall  have  been  taken,  or  except  where, 
in  the  case  of  a  term  for  years,  such  lease  or  agreement  shall 
have  been  made  for  a  term  exceeding  twenty-one  years. 

By  s.  8,  nothing  in  this  act  contained  shall  authorize  any 
person  seised  or  possessed  of,  or  holding  any  land,  to  kill  or 
take  the  game,  or  permit  any  other  person  to  kill  or  take  the 
game  upon  such  land,  in  any  case  where,  by  any  act,  deed, 
grant,  lease,  or  any  written  or  parol  demise  or  contract,  a  right 
of  entry  upon  such  land  for  die  purpose  of  kilUng  or  taking 
the  game,  hath  been  or  hereafter  shall  be  reserved  or  retained 
by  or  given  or  allowed  to  any  grantor,  lessor,  landlord,  or 
other  person ;  nor  shall  any  thing  in  this  act  contained,  defeat 
or  diminish  any  reservation,  exception,  covenant,  or  agree- 
ment already  contained  in  any  private  act  of  parUament,  deed, 
or  other  writing  relating  to  the  game  upon  any  land,  nor  in 
any  manner  prejudice  the  rights  of  any  lord  or  owner  of  any 
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forest,  chase,  cat  warren^  or  of  any  lord  of  any  manor,  lord- 
ship, or  royiJty,  or  reputed  manor,  &c.,  or  of  any  steward  of 
the  crown  of  any  manor^  &c«  appertaining  to  his  majesty* 

.  By  8.  9,  this  act  is  not  to  affect  any  of  his  Majesty's  forest 
rights,  &c.  nor  by  s.  10,  any  catd^ates  or  rights  of  common ; 
and  lords  of  manors  are  to  have  the  game  on  their  wastes. 

By  s.  11,  where  the  lessor  or  landlord  shall  have  reserved 
to  himself  the  right  of  kiUing  the  game  upon  any  land,  it 
shall  be  lawful  for  him  to  audiorize  any  other  person  who 
shall  have  obtained  an  annual  game  certificate,  to  enter  upon 
such  land  for  the  purpose  of  pursuing  and  killing  game 
thereon. 

By  s.  12,  where  the  right  of  killing  the  game  upon  any  land 
is  by  this  act  given  to  any  lessor  or  landlord^  in  exclusion  of 
the  right  of  uie  occupier  of  such  land,  or  where  such  ex- 
clusive right  hath  been  or  shall  be  specially  reserved  by  or 
granted  to,  or  doth  or  shall  belong  to  the  lessor,  landlord,  or 
any  person  other  than  the  occupier  of  such  land,  then  and  in 
every  such  case,  if  the  occupier  of  such  land  shall  pursue,  kill^ 
or  take  any  game,  upon  such  land,  or  shall  give  permission  to 
any  person,  so  to  do,  without  the  authoritv  of  the  lessor, 
landlord,  or  other  person  having  the  right  of  lolling  the  game 
upon  such  land,  such  occupier  shall  on  conviction  thereof 
before  two  J.  P.  pay  a  sum  not  exceeding  two  pounds,  and  for 
every  head  of  game  so  killed  or  taken  a  sum  not  exceeding 
one  pound,  with  costs. 

By  s.  23,  persons  killing  or  taking  any  game,  or  using  any  dog, 
net,  gun,  or  other  engine  or  instrument  for  the  purpose  of 
searcning  for  or  killing  or  taking  game,  not  being  autiiorized 
so  to  do  for  want  of  a  same  certificate,  shaU  on  conviction  be- 
fore two  J.  P.,  forfeit  for  every  such  offence,  a  sum  not  ex- 
ceeding five  pounds  with  costs :  provided  that  no  person  so 
convicted  studl  by  reason  thereof  be  exempted  firom  any  pe- 
nalty or  habilitv  under  any  statute  relating  to  game  certifi- 
cates,  but  that  the  penalty  imposed  by  this  act  shall  be  deemed 
to  be  a  cumulative  penalty. 

By  s.  30,  reciting,  that  after  the  commencement  of  this 
act,  game  will  become  an  article,  which  may  be  legally  bought 
and  sold^  and  it  b  therefore  just  to  provide  some  more  sum- 
mary means  than  now  by  law  exist  for .  protecting  the  same 
from  trespassers :  it  is  enacted,  that  if  any  person  shall  com- 
mit any  trespass,  by  entering  or  being  in  the  day  time^  upon 
any  land  in  search  or  pursuit  of  game,  or  woodcocks,  snipes, 
quails,  landrails,  or  conies,  such  person  shall,  on  conviction 
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Chereof,  before  a  J.  P.  forfeit  a  sum  not  exceeding  two  pounds 
with  costs ;  and  if  any  persons  to  the  number  of  five  or  more 
together  shall  commit  any  trespass^  by  entering  or  being  in 
the  day  time^  upon  any  land  in  search  or  pursuit  of  game^  or 
woodcocks^  snipes,  quails,  landrails,  or  conies,  each  of  such 
persons  shall,  on  conviction  thereof,  before  a  J.  P.  forfeit  a 
sum  not  exceeding  five  pounds,  with  costs :  provided,  that 
any  person  charged  with  any  such  trespass  shall  be  at  liberty 
to  prove,  by  way  of  defence,  any  matter  which  would  have 
been  a  defence  to  an  action  at  law  for  such  trespass ;  save 
and  except  that  the  leave  and  license  of  the  occupier  of  the 
land  so  trespassed  upon  shall  not  be  a  sufficient  defence 
in  any  case,  where  the  landlord,,  lessor,  or  other  person  shall 
have  the  right  of  killing  the  game  upon  such  land  by  virtue 
of  any  reservation  or  otherwise,  as  before  mentioned;  but 
such  landlord,  lessor,  or  other  person  shall,  for  the  purpose  of 
prosecuting  fpr  each  of  the  two  offences  herein  last  before 
mentioned,  be  deemed  to  be  the  legal  occupier  of  such  land, 
whenever  the  actual  occupier  thereof  shall  have  given  such 
leave  or  license ;  and  that  the  lord  or  steward  of  the  crown  of 
any  manor,  lordship,  or  royalty,  or  reputed  manor,  lordship, 
or  royalty,  shall  be  deemed  to  be  the  legal  occupier  of  the 
land  of  the  wastes  or  commons  within  such  manor,  &c.  or 
reputed  manor,  &c. 

By  s.  31,  where  any  person  shall  be  found  on  any  land,  or 
upon  his  Majesty's  forests,  parks,  chases,  or  w^prrens,  in  the 
day  time,  in  search  or  pursuit  of  game,  or  woodcocks,  snipes, 
quails,  landrails,  or  comes,  the  person  having  the  right  of  kill- 
ing the  game  upon  such  land,  by  virtue  of  any  reservation 
or  otherwise,  as  before  mentioned,  or  the  occupier  of  the 
land  (whether  there  shall  or  shall  not  be  any  such  right  by 
reservation  or  otherwise),  or  the  gamekeeper  or  servant  of 
either  of  them,  or  any  person  authorized  by  either  of  them, 
or  the  warden,  ranger,  verderer,  forester,  masterkeeper,  under- 
keeper,  or  other  officers  of  such  forest,  &c.  may  require  the 
person  so  foimd  forthwith  to  quit  the  land  whereon  he  shall 
be  so  found,  and  also  to  tell  his  christian  name,  surname,  and 
place  of  abode ;  and  in  case  such  person  shall,  after  being  so 
required,  offend  by  refusing  to  tell  his  real  name,  or  place  of 
abode,  or  by  giving  such  a  general  description  of  his  place  of 
abode  as  snail  be  illusory  for  the  purpose  of  discovery,  or 
by  wilfully  continuing  or  returning  upon  the  land,  the  party 
so  requiring  as  aforesaid,  and  any  person  acting  by  his  order 
and  in  his  aid,  may  apprehend  such  offender,  and  convey  him 
83  soon  afl(  convemently  may  be  before  «  J.  P. ;  and  such  of- 
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fender  (whether  so  apprehended  or  not)  ^  upon  being  conrioted 
of  any  such  offence  oefore  a  J.  P.,  shaU  forfeit  a  sum  not  ex- 
ceeding five  pounds^  with  costs :  provided,  that  no  person 
so  apprehended  shall,  on  any  pretence,  be  detained  for  a  lon- 
ger period  than  twelve  hours  from  the  time  of  his  apprehen- 
sidn  until  he  shall  be  brought  before  some  J.  P.,  and  that  if 
he  cannot,  on  account  of  the  absence  Or  distance  of  the  resi- 
dence of  any  such  J.  P.,  or  owing  to  any  other  reasonable 
cause,  be  brought  before  a  J.  P.  within  such  twelve  hoxmi ; 
then  the  person  so  apprehended  shall  be  discharged,  but  may 
nevertheless  be  proceeded  against  for  his  offence  by  summons 
or  warrant,  acconiing  to  the  provisions  hereinafter  mentioned, 
as  if  no  such  apprehension  had  taken  place. 

By  s.  34,  for  the  purposes  of  this  act,  the  day  time  shall 
be  deemed  to  commence  at  the  banning  of  the  last  hour 
before  qunris^,  and  to  conclude  at  the  expiration  of  the  first 
hour  after  sunset. 

By  s.  35,  the  aforesaid  provisions  against  trespassers  and 
|>er8ons  found  on  any  land,  shall  not  extend  to  any  person  himt- 
ing  or  coursing  upon  any  lands  with  hounds  or  greyhounds, 
and  being  in  ftesh  pursuit  of  any  deer,  hare,  or  fox,  already 
started  upon  any  other  land,  nor  to  any  person  bon&  fide 
claiming  and  exercising  any  right  or  reputed  right  of  firee 
warren  or  free  chase,  nor  to  any  gamekeeper  lawfully  ap- 
pointed within  the  limits  of  any  free  warren,  or  free  chase, 
nor  to  any  lord  or  any  steward  of  the  crown  of  any  manor, 
lordship,  or  royalty,  or  reputed  manor,  &c.  nor  to  any  game- 
keeper lawfully  appointed  by  such  lord  or  steward  within  the 
limits  of  such  manor,  &c.  or  reputed  manor,  &c. 

By  s.  36,  when  any  person  shall  be  found  by  day  or  night 
upon  any  land,  or  m  any  of  his  Majesty^s  forests,  parks, 
chases,  or  warrens,  in  search  or  pursuit  of  game,  and  shall 
then  and  there  have  in  his  possession  any  game  which  shall 
appear  to  have  been  recently  killed,  it  shall  be  lawful  for  any 
person  having  the  right  of  killing  the  game  upon  such  land  by 
virtue  of  any  reservation  or  otherwise,  as  before  mentionec^ 
or  for  the  occupier  of  such  land,  (whether  there  shall  or  shall 
not  be  any  such  right,  reservation,  or  otherwise,)  or  for  any 
gamekeeper  or  servant  of  either  of  them,  or  for  any  officer  as 
aforesaid  of  such  forest,  &c.  or  for  any  person  acting  by  the 
order  and  in  aid  of  any  of  the  said  several  persons,  to  de- 
mand firom  the  person  so  found  such  game  in  his  possession, 
and  in  case  such  person  shall  not  immediately  deliver  up  such 
game,  to  seize  and  take  the  same  from  him,  tor  the  use  of  the 
person  entitled  to  the  game  upon  such  land,  forest,  park^  chase. 
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or  warrai.  For  the.  best  manner  of  pleading  a  justification 
for  an  act  done  under  the  authority  of  this  ^ection^  see 
WisdomY.  Hodson,  3  Tyrw.  811. 

By  8.  46,  nothing  in  this  act  shall  prevent,  any  person  &om 
proceeding,  by  way  of  civil  action,  to  recover  damages  in  re- 
spect of  any  trespass  upon  his  land,  whether  committed  in 
pursuit  of  game  or  otherwise,  save  and  except  that  where  any 
proceedings  shall  have  been  instituted  under  the  provisions  of 
this  act,  against  any  person  for  or  in  respect  of  any  trespass, 
no  action  at  law  shiftU  be  maintainable  for  the  same  trespass 
by  any  person  at  whose  instance  or  with  whose  concurrence 
or  assent  such  proceedings  shall  have  been  instituted,  but  that 
such  proceedings  shall,  in  such  case,  be  a  bar  to  any  such 
action,  and  may  be  given  in  evidence  imder  the  general  issue* 

By  s.  47,  for  the  protection  of  persons  acting  in  the  exe- 
cution of  this  act,  it  is  enacted,  that  all  actions  and  prosecu- 
tions to  be  commenced  against  any  person  for  any  thing 
done  in  pursuance  of  this  act,  shall  be  laid  and  triea  in  the 
county  where  the  fact  was  committed,  and  shall  be  commenced 
within  six  calendar  months  after  the  fact  committed,  and  not 
otherwise ;  and  notice  in  writing  of  such  action,  and  of  the 
cause  thereof,  shall  be  given  to  the  defendant  one  calendar 
month  at  least  before  the  commencement  of  the  action ;  and  the 
defendant  may  plead  the  general  issue,  and  give  this  act  and 
the  special  matter  in  evidence ;  and  no  plaintiff  shall  recover  in 
such  action,  if  tender  of  sufficient  amends  shall  have  been 
made  before  such  action  brought,  or  if  a  sufficient  sum  of 
money  shall  have  been  paid  into  court  after  such  action 
brought,  by  or  on  behalf  of  the  defendant. 

The  foregoing  act  does  not  extend  to  Scotland  or  Ireland. 
As  to  Scotland,  see  2  &  3  W.  4.  c.  68.  For  offences  relating 
to  the  game,  which  are  the  subject  of  indictment,  or  other 
penal  cinactment,  see  stat.  9  Geo.  4.  c.  69,  for  the  more  effec- 
tual prevention  of  persons  going  armed  by  night  for  the  de- 
struction of  game. 


II.  Of  the  Appointmeni  and  Authority  of  Gamekeepers  un- 
der the  New  Act. 

By  stat.  1  &  2  W.  4.  c.  32,  s.  13,  any  lord  of  a  manor,  lordship, 
or  royalty,  or  reputed  manor,  &c.  or  any  steward  of  the  crown 
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of  any  manor,  lordship,  or  royaUy  appertaining  to  his  Ma- 
jesty, may,  by  writing  under  nand  and  seal,  or  in  ease  of  a 
body  corporate,  then  imder  the  seal  of  such  body  corporate, 
appoint  one  or  more  persons  as  gamekeepers,  to  preserve  or 
km  the  game  within  the  limits  of  such  manor,  &c  or  reputed 
manor,  &c.  for  the  use  of  such  lord  or  steward  thereof  and 
may  authorize  such  gamekeeper  within  the  same  limits,  to 
seize  and  take  for  the  use  of  such  lord  or  steward,  all  such 
dogs,  nets,  and  other  engines  and  instruments  for  the  killing 
or  taking  of  game  as  shall  be  used  within  the  said  limits  by 
any  person  not  authorised  to  kill  game  for  want  of  a  game 
certificate.     By  s.  14,  any  lord  of  a  manor,  &c.  or  reputed 
manor,  &c.  or  any  steward  of  the  crown  of  any  manor,  &c. 
appertaining  to  his  majesty,  may   appoint  and  depute  any 
person,  whether  acting  as  a  gamcKeeper  to  any  other  person 
or  not,  or  whether  retained  and  paid  for  as  the  male  servant 
of  any  other  person  or  not,  to  be  a  gamekeeper  for  any  such 
manor,  &c.  or  reputed  manor,  &c.  or  for  such  district  of  such 
manor,  &c.  as  such  lord  or  steward  of  the  crown  shall  think 
fit,  and  may  authorize  such  person,  as  gamekeeper,  to  kill  game 
within  the  same  for  his  own  use,  or  for  the  use  of  any  other 
person  who  may  be  specified  in  such  deputation,  and  a]so  may 
give  to  such  person  aU  such  power  and  authorities  as  may, 
by  virtue  of  this  act,  be  given  to  any  gamekeeper  of  a  manor ; 
and  no  person  so  appointed  gamekeeper,  and  empowered  to 
kill  game  for  his  own  use,  or  for  the  use  of  any  other  per- 
son so  specified  as  aforesaid,  and  xiot  killing  any  game  for  the 
use  of  the  lord  or  steward  of  the  crown  of  the  manor,  &c. 
or  reputed  manor,  &c.  for  which  such  deputation  shall  be 
given,  shall  be  deemed  to  be  or  shall  be  entered  or  paid  for  as 
the  gamekeeper  or  male  servant  of  the  lord  or  steward  mak- 
ing such  deputation.     By  s.  6,  it  is  provided,  that  ho  game 
certificate,  on  which  a  less  duty  than  £3  IBs.  6d.  is  charge- 
able, under  the  act  relating  to  game  certificates,  shall  autho- 
rize any  gamekeeper  to  kill  or  take  any  game,  or  to  use  any 
dog,  gun,  net,  or  other  engine  or  instrument  for  the  purpose 
of  killing  or  taking  game,  except  within  the  limits  included  in 
Ms  appointment  as  gamekeeper. 

S.  15,  contains  regulations  as  to  the  appointment  of  game- 
keepers by  land  owners  of  a  certain  value  in  Wales. 

By  s.  16,  no  appointment  or  deputation  of  any  person  as  a 
gamekeeper  by  virtue  of  this  act  shall  be  valid,  unless  and 
until  it  shall  be  registered  with  the  clerk  of  the  peace  for  the 
county,  riding,  division,  Uberty,  franchise,  city,  or  town, 
wherein  the  manor,  lordship,  or  royalty,  or  reputed  manor,  &c» 
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or  the  knds^  shall  be  sitaate,  for  or  in  respect  of  which  such 
person  shall  have  been  appointed  gamekeeper;  and  in  case  the 
appointment  of  any  person  as  gamekeeper  shall  expire  or  be 
revoked^  by  dismissal  or  otherwise^  all  powers  and  authori- 
ties given  to  him  by  virtue  of  this  act,  shall  immediately 


S.  17?  authorizes  persons  who  have  obtained  an  annual 
game  certificate,  to  sell  game  to  any  person  licensed  to  deal  in 
game.  Provided^  that  no  game  certificate  on  which  a  less 
duty  than  32.  IBs.  6d.  is  chargeable  under  the  acts  relating  to 
game  certificates  shall  authorize  any  gamekeeper  to  sell  any 
game,  except  on  the  account  and  with  the  written  authority  of 
die  master^  whose  gamekeeper  he  is;  but  that  any  such 
gamekeeper  selling  any  game  not  on  the  account  and  with  the 
written  authority  of  such  master,  may  be  proceeded  against  un- 
der this  act,  in  the  same  manner  as  if  he  had  no  game  cer- 
tificate. 


IIL  Of  the  Destruction  of  the  Game  at  improper  Seasons  of 

the  Year. 

Bystat.1  &2W.  4.  c.  32^  s.  3^  persons  killing  or  taking  any 
game,  or  using  any  dog,  gun,  net  or  other  engine  or  instrument 
for  the  purpose  of  killing  or  taking  any  game,  on  aStmday  or 
Christmas  day, on  conviction  before  two  J.  P.  shall  forfeit  a  sum 
not  exceeding  £5,  with  costs;  and  persons  killing  or  taking  any 
partridge  between  the  1st.  of  Feb.  and  the  1st.  of  Sept.,  or  any 

{heasant  between  the  1st.  of  Feb.  andtHe  1st.  of  Oct.^  or  any 
lack  game  (except  in  the  county  of  Somerset  or  Devon,  or  in 
the  New  Forest,)  between  the  10th  of  Dec.  and  the  20th  of  Aug. 
in  the  succeecfing  year,  or  in  the  county  of  Somerset  or 
Devon,  or  in  the  New  Forest,  between  the  10th  of  Dec.  and 
and  the  1st  of  Sept. ;  or  any  grouse,  commonly  called  red 
game,  between  the  10th  of  Dec.  and  the  12th  of  Aug. ;  or  any 
bustard  between  the  first  of  March  and  the  first  of  Sept. 
shall^  on  conviction  before  two  J.  P.  forfeit,  for  every  head 
of  game  so  killed  or  taken,  a  sum  not  exceeding  £l  with  costs ; 
and  persons,  with  intent  to  destroy  or  injure  any  game,  put- 
ting poison  or  poisonous  ingredients  on  the  ground^  whether 
opened  or  inclosed  where  game  usually  .resort^  or  in  any 
highway^  shall,  on  conviction  before  two  J.  P.,  forfeit  a  sum 
not  exceeding  J£10  wilii  costs.    By  s.  4,  the  possession  of 
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birds  of  game  is  made  illegal  after  ten  days  in  licensed 
dealers^  and  forty  days  in  other  persons,  irom  the  expiration  of 
the  season  limited  by  the  foregoing  section. 
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IV.  Of  the  Duties  made  payable  in  respect  of  Game  Certi- 
ficates. 

By  the  Game  Act,  1  &  2  W.  4.  c.  32.  s.  5,  the  existing 
laws  respecting  game  certificates  are  to  remain  unaltered. 

By  Stat.  48  G.  3.  c.  55.  entitled  (inter  alia)  an  act  for  re- 
pealing the  duties  on  game  certificates,  and  granting  new 
duties  to  be  placed  under  the  management  of  the  commis- 
sioners of  taxes,  *^  Every  person  using  any  dog,  gun,  net, 
or  other  engine,  for  the  purpose  of  tcJdng  or  killing  game, 
or  any  woodcock,  snipe,  quail^  or  landrail,  or  any  conies  in 
G.  B.;  if  such  person  be  a  servant  to  a  person  charged  in 
respect  of  such  servant  by  this  act,  and  shall  use  any  dog, 
&c.  for  any  of  the  before-meittioned  purposes,  upon  a  manor, 
or  royalty  in  England,  Wales,  or  Berwick-on -Tweed,  or 
Scotland,  by  virtue  of  a  deputation  or  appointment  duly  re- 
gistered or  entered  as  gamekeeper,  is  charged  with  the  annual 
sum  of  \L  \s.  (1)  and  if  not  a  servant  for  whom  the  duties 
on  servants  shall  be  charged,  the  annual  simi  of  3/.  3«.  (2): 
and  every  other  person  using  any  dog,  &c.  for  any  of  the 
purposes  before  mentioned,  is  chargeable  with  the  annual 
sum  of  3/.  d«.  with  two  exceptions  only;  1.  the  taking  wood- 
cocks and  snipes,  with  nets  and  springs;  and  2.  the  taking 
or  destro3^g  conies  in  warrens,  or  in  any  enclosed  ground, 
or  by  any  person  in  land  in  his  occupation,  either  by  him- 
self or  by  his  direction.'^  These  duties  are  to  be  paid 
to  the  collector  of  assessed  taxes  for  the  place  where  party 
resides;  and  the  collector  is  authorized  to  give  a  receipt, 
and  to  demand  Is.  of  the  party  for  the  same,  over  and  above 
the  duty,  as  a  compensation  for  his  trouble.  The  receipt 
being  delivered  to  the  clerk  of  the  commissioners  of  the 
district,  he  will  exchange  it  for  a  certificate,  gratis.    Game- 


(1)  Four  shillings  were  added  by  stat.  52  G.  3.  c.  93. 

(2)  Ten  shillings  and  sixpence  added  to  this  and  the  following 
sum  by  stat.  52  Geo*  3.  c.  93. 
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keepers^  in  whose  behalf  a  receipt  and  certificate  have  been 
obtained  by  their  masters^  are  not  required  to  obtain  a  cer- 
tificate for  themselves;  but  it  is  provided  that  the  certifi- 
cate shall  be  void  upon  the  revocation  of  the  deputation^ 
but  the  same  may  be  renewed,  for  the  remainder  of  the  year, 
in  behalf  of  the  new  gamekeeper.  The  same  statute  pro- 
vides that  unqualified  persons  shall  not  be  protected  by  the 
certificate;  and  that  die  protection  of  gamekeepers'  certifi- 
-cates  sbaU  not  extend  beyond  the  limits  of  the  manor  for 
which  they  are  appointed.  •  The  following  persons  may  de- 
mand the  production  of  certificate,  and  permission  to  read 
or  take  a  copy  of  it,  viz.  the  assessor  or  collector  of  the  parish 
where  the  party  is  using  dog,  &c.;  commissioners  of  assessed 
taxes  for  the  county,  liding,  division,  or  place;  lord,  lady, 
or  gamekeeper  of  the  manor;  inspector  of  taxes  for  the 
district;  any  person  duly  assessed  to  these  duties  for  kill- 
ing game;  and  lastly,  the  owner,  landlord,  lessee,  or  occu- 
pier of  the  land.  If  certificate  is  not  produced,  then  the 
party  who  has  made  the  demand,  may  require  the  person 
using  the  dog,  gun,  &c.  under  a  penalty  of  20L  to  declare 
his  christian  and  surname,  and  plaos  of  residence,  and  parish 
or  place  in  which  he  has  been  assessed;  lastly,  persons  who 
use  dogs,  guns,  &c.  without  having  obtained  certificate,  are 
to  pay  the  duty  of  3/.  3*.  by  way  of  surcharfi;e,  and  a  penalty 
of  20/.  It  is  not  necessary,  that  the  demand  of  the  certificate 
should  be  made  on  the  land^  on  which  the  party  was  sporting; 
but  if  not,  the  demand  must  be  made  immediately,  and  so  as 
in  some  degree  to  form  a  part  of  the  same  transaction.  Nor 
is  it  necessary,  that  the  party  making  the  demand  should  pro- 
duce any  certificate;  and  if  the  other  party  refuse  to  produce'^ 
his  certificate,  he  does  so  at  the  risk  of  whether  the  party  de- 
manding it  is  a  gamekeeper,  or  other  person  having  a  right  to 
demand  it. 

By  Stat.  52  Q.  3.  c.  93.  Sched.  (L.)  XIII.  the  penalties  are 
recoverable  before  any  two  or  more  commissioners  for  the 
affidrs  of  taxes,  who  luiall  give  judgment  for  the  penalty;  or 
for  such  part  thereof  as  the  commissioners  shall  think  proper 
to  mitigate,  not  being  less  than  one  moiety.  By  stat  54  Geo. 
3.  c  141.  (27  July,  1814.)  The  duties  and  penalties  con- 
tained in  the  schedule  of  the  52  Geo.  3.  c.  93.  relating  to  per- 
sons aiding  or  assisting  or  intending  to  aid  or  assist  in  the 
taking  or  killing  of  any  game,  or  any  woodcock,  snipe,  quail, 

i   Scarth  v.  Gardentr,  5  C.  ft  P.  40.  k  S.  C. 

Tenterden,  C.  J. 
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landrail^  orooney^  shall,  after  the  passing  of  this  act,  sevenJlr 
cease  and  determine;  provided  that  the  act  of  aiding  ana 
assisting  as  aforesaid,  and  in  the  said  act  mentioned,  shall  be 
done  in  the  company  or  presence  and  for  the  use  of  another 
person  who  shaU  duly  have  obtained  a  certificate  in  his  own 
right,  according  to  uie  directions  of  the  said  act,  and  who 
therein  shall,  by  virtue  of  such  certificate^  then  and  there  use 
his  own  dog,  gun,  net,  or  other  engine,  for  the  taldng  or  loll- 
ing of  such  game,  &c.  and  who  shidl  not  act  therein  by  virtue 
or  any  deputation  or  appointment. 
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IMPRISONMENT. 

I.  Of  the  Nature  of  the  Action  for  false  Imprisonment, 

and  in  what  Cases  it  may  be  maintained. 
IL  Statutes  relating  to  the  Action  for  false  Imprisonment, 

21  Jac.  1.  c.  12.— 24  G.  2.  c.  44. 
IIL  Of  the  Pleadings. 


L  Of  the  Nature  of  the  Action  for  false  Imprisonment,  and 

in  what  Cases  it  may  be  maintained. 

l^ALSE  imprisonment  is  a  restraint  on  the  liberty  of  the 
person  without  lawful  cause ;  either  by  confinement  in  prison^ 
stocks^  house^  &jc.,  or  even  by  forcibly  detaining  the  party  in 
the  streets^  against  his  wUl^  For  this  injury  an  action  of 
trespass  vi  et  armis  Ues,  usually  termed  an  action  for  ialse 
imprisonment.  An  imlawfiil  detention  is  a  new  caption^  and 
may  be  declared  on  as  such^.  An  arrest  on  mesne  process^ 
which  is  not  returned^  is  wrongful<^^  and  false  imprisonment 
wiU  lie  against  the  sheriff^;  so  if  an  officer  of  an  inferior 
court  does  not  return  the  process  directed  to  him^  he  is  a  tres- 
passer ab  initio,  and  false  imprisonment  Ues  against  him;  for 
he  is  as  sheriff  within  the  jurisdiction.  The  sheriff  must,  at 
his  perils  execute  the  writ  upon  the  person  really  named 
therein®;  and  if  he  mistakes  uie  person^  he  is  liable  to  an 
action  for  false  imprisonment.  A.  B.  brought  false  imprison- 
ment against  CJ  who  justified  that  he  had  a  warrant  to  arrest 

ft  Per  Thorpe,  C.  J.  22.  Ass.  fo.  104.  e  Per  Hankford,  J.  11  H.  4.  81.  a.  See 

pL  85.  also  Thurbane  and  another,  Hardr. 

b  Cro.  Jac.  379.  323.  per  Hale,  C.  B. 

c  2  Rol.  Ab.  563.  pi.  9.  f  Moor,  457.  Hardr.  323.  S.  P. 
d  Id.  pi.  18. 
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• 

/•  8.  and  having  asked  A.  B.^  the  plaintiff^  what  his  name 
was,"  he  answered  J.  8.  whereupon  C.  arrested  A.  B.  Plaintiff 
demurred^  and  judgment  for  plaintiff^  because  C.^  the  defen- 
dant, ought,  at  his  peril,  to  have  taken  notice  of  the  person 
named  in  the  writ.  A  commission  of  rebellion  issued  against 
I.  G.  appeared  before  the  coomiissioners,  and  affirmed  him* 
self  to  be  the  person,  whereupon  they  apprehended  him  by 
virtue  of  their  commission.  Per  Hale,  Ch.  B.,i?  ^  If  a  wrong 
man  be  taken,  though  he  affirm  himself  to  be  the  person 
against  whom  the  commission  is  awarded,  yet  the  commis- 
sioners having  no  warrant  to  take  him  by  the  commission,  his 
affirming  himself  to  be  the  person  will  be  no  excuse  in  false 
imprisonment,  as  has  been  hdd  on  the  execution  of  a  capias.'^ 
A  sheriff^s  officer^  having  received  a  warrant  to  arrest  A., 
whose  person  he  had  never  seen,  went  to  her  house,  where  he 
found  her  and  the  plaintiff  together.  Addressing  himself  to 
the  plaintiff,  he  said,  ^^  I  have  a  writ  against  you;''  ^£?^ 
which  A.  desired  the  plaintiff  to  go  with  the  officer.  The 
officer  immediately  took  plaintiff  to  a  sponging  house,  where 
he  kept  her  all  night;  but  the  next  morning  having  disco- 
vered his  mistake,  he  released  her.  Kenyon,  C.  J.  admitted 
the  law  to  be  as  stated  in  the  preceding  case;  but  considering 
this  as  a  trick  on  the  officer,  directed  the  jury  to  give  the 
plaintiff  nominal  damages  only,  wliich  they  did  accordingly. 
But  if  a  person  whose  r^  name  is  W.  is  asked  before  process 
issues  against  him,  whether  his  name  is  not  John,  and  he  says 
it  is,  he  cannot  maintain  trespass  for  imprisonment  under 
process  against  him  by  the  wrong  name^  If  a  magistrate's 
warrant  is  shewn  by  the  constable^,  who  has  the  execution  of 
it,  to  the  person  chaiged  with  an  offence,  and  he  thereupon 
voluniarily,  and  without  any,  even  the  slightest,  compulsion, 
attends  the  constable  to  the  magistrate,  who  after  examination 
dismisses  him,  it  seems  that  this  will  not  constitute  an  arrest, 
so  as  to  enable  the  party  to  maintain  trespass  for  an  assault 
and  false  imprisonment  (1).     So  where  a  sheriff's  officer,  to 

g  Hardr.    323.    upon  motion  for  an  .  i  Per  Ld.  Ellenborough,  C.  J.  Price 
attachment  against  G.  which   was        v.  Harwood,  3  Campb.  108. 

granted.                                                k  Arrowsmith  v.  Le  Mesurier,  2  Bos. 

h  Oxley  ▼.  Flower,  B.  R.  Middx.  Sit-        A  Pul.  N.  R.  221.    See  also  Bicten 

tingSi  Dec.  4,  1800,  MSS.  See  Mor-        v.  Burridge,  3  Campb.  139.  Peters 

gans  T.  Bridges,  1  B.  and  A.  647.            ▼.  Stanway,  6  C.  &  P.  737.  Wwtd 

T.  Lane,  6  C.  &  P.  774. 


(1)  Words  merely  will  not  make  an  arrest.     Genner  v.  Sparks, 
Salk.  79. 
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'Whom  a  warrant  upon  a  writ  against  A*  was  delivered^  sent  a 
message  to  A.  and  asked  him  to  fix  a  time  to  call  and  give 
bail;  and  A.  accordingly  fixed  a  time^  attended,  and  gave  bui; 
it  was  holden^,  that  this  was  not  either  an  actual  or  construc- 
tive arrest.  The  sheriff^s  officer  did  not  take  a  warrant  with 
him,  nor  did  he  tell  A.  that  he  came  to  arrest  him,  but  merely 
gaye  notice  of  the  writ,  and  asked  him  to  fix  a  time  for  giving 
bail. 

An  action  for  fiilse  imprisonment  was  brought  by  a  native 
and  inhabitant  of  Minorca '"^^  (then  part  of  the  dominions  of 
the  crown  of  Great  Britain)  against  the  governor  of  the  island, 
for  imprisoning  the  plaintiff  at  Minorca,  and  causing  him  to 
be  earned  thence  to  Carthagena,  in  Spain.  The  plaintiff  laid 
the  venue  in  London,  stating  the  injury  to  have  been  com- 
mitted at  Minorca,  to  wit,  at  London,  &c.  The  defendant 
justified,  on  the  ground  that  the  plaintiff  had  endeavoured  to 
create  a  mutiny  among  the  inhabitants  of  Minorca,  whereupon 
the  defendant,  as  governor,  was  obliged  to  seize  the  plaintiff, 
and  imprison  him,  &c.  The  plaintiff  replied  de  iiyurid  sud 
propria.  After  verdict  for  {daintiff,  with  3000/.  damages,  a 
biU  of  exception  was  tendered,  and  error  having  been  assigned 
thereon,  it  was  contended,  among  other  things,  1st,  That  the 
plaintiff,  being  a  Minorquin,  was  incapacitated  firom  bringing 
an  action  in  the  king's  courts  in  England:  but  it  was  holden^ 
that  a.  subject  bom  in  Minorca  was  as  much  entitied  to  ap- 
peal to  the  king's  courts  as  a  subiect  bom  in  Great  Britain; 
and  that  the  objection  of  its  not  being  stated  on  the  record, 
that  the  plaintiff  was  bom  since  the  treaty  of  Utrecht,  did  not 
make  any  difference.  2dly,  It  was  objected,  that  the  injury 
having  been  done  at  Minorca,  out  of  the  realm,  could  not  be 
tried  in  the  kinj^'s  courts  in  England;  but  it  was  holden,  that 
an  action  for  false  imprisonment  being  a  transitory  action, 
it  was  competent  to  the  plaintiff  to  lay  it  in  any  county  of 
England,  although  the  matter  arose  beyond  the  seas  (2).  If 
a  person  causes  another  to  be  impressed,  he  does  it  at  his  own 
pml,  and  is  liable  in  damages,  if  that  person  can  shew  that 
he  was  not  subject  to  the  impress  service.     The  defendant 

1  Berry  v.  Adamion,  6  B.  &  C.  528«       m  Mostyn  ▼.  Fabrigas,  tn  error,  M.  T. 

15  O.  3.  B.  R.  Cowp.  161  (2). 


(2)  The  proceedings  in  all  the  stages  of  the  cause  will  be  found 
reported  at  great  length  in  the  deventh  volume  of  the  State  Trials, 
p.  162,  edited  by  Mr,  Hargrave. 
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went  to  the  place  of  rendezvous'^  for  the  impress  service^  near 
the  Tower^  and  gave  information  that  there  was  a  yomig  man 
(meaning  the  plaintiff)  at  a  house  she  described,  who  was 
liable  to  be  impressed,  and  who  was  a  fit  person  to  serve 
his  Majesty.  In  consequence  of  this,  the  plamtiiF  was  seized 
by  the  press-gang,  and  carried  on  board  the  tender,  where  he 
was  detained,  until  it  was  discovered  that  he  had  never  been 
in  a  ship  before,  except  once,  when  he  had  been  in  like  man- 
ner wrongfully  impressed.  An  action  for  trespass  and  false 
imprisonment  having  been  brought,  it  was  objected  that  the 
form  of  action  should  have  been  an  action  on  the  case,  and 
not  an  action  of  trespass;  but  Ld.  Ellenborough,  C.  J.  was  of 
a  different  opinion,  observing,  that  this  was  not  like  a  mali- 
cious prosecution,  where  a  puty  gets  a  valid  warrant  or  writ, 
and  gives  it  to  an  officer  to  be  executed.  There  was  clearly  a 
trespass  here  in  seizing  the  plaintiff,  and  the  defendant  there- 
fore was  a  trespasser  in  procuring  it  to  be  done.  An  action 
will  not  lie  at  common  law  for  false  imprisonment  °,  where  the 
imprisonment  was  merely  in  consequence  of  taking  a  ship  as 
prizcj  although  the  ship  has  been  acquitted,  'i^^pass  for 
false  imprisonment  will  he  against  overseers  of  the  poor  for 
imprisoning  a  man  under  a  justice's  warrant?,  until  he  should 
pay  a  sum  of  money  for  the  maintenance  of  a  child  which 
should  be  bom  of  a  woman  then  pregnant  by  plaintiff,  but 
who  had  not  as  yet  been  deUvered.  Trespass  will  lie^  against 
an  attorney  and  cHent  for  suing  out  an  illegal  ca.  sa.  and 
causing  a  party  to  be  arrested.  So  where  A.  employed  B., 
an  attorney,  to  enforce  payment  of  a  debt;  B.  directed  his 
agent  to  sue  out  a  justicies  in  the  county  court.  Before  the 
return  of  the  justicies  the  debtor  paid  debt  and  costs  to  B. 
B.'s  agent  not  knowing  of  such  payment,  afterwards  entered 
up  judgment  in  the  county  court,  although  the  defendant  had 
not  appeared,  and  sued  out  execution;  it  was  holden*^,  that  A. 
and  B.  were  liable  as  trespassers;  for  A.  was  answerable  for 
the  act  of  B.,  his  attorney,  and  B.  and  his  agent  were  to  be 
considered  as  one  person.     If  A.,  having  been  robbed^,  sus- 

Sect  B.  to  be  euilty  of  the  robbery,  and  take  B.,  and  deliver 
im  into  the  charge  of  a  constable  present,  B.  (if  innocent) 
may  maintain  trespass  and  false  imprisonment  against  A.  If 
a  prisoner  in  execution  escape  by  the  voluntary  permission  of 

n  FlewBterv.  Royle,  1  Campb.    187.  q  Barkery.  Braham, 3  Wils.  366. 

Ld.  EUenboroug^h,  C.  J.  r  Bates  t.  Pilling  and  another,  6  B. 

o  Le  Caux  v.  Eden,  Doug.  694.  and  C.  38. 

p  Wenman  v.  Fisher,  M.  2  G.  2.  B.  R.  s  Stonehouse  v.  Elliott,  6  T.  R.  316. 

MSS.  cited  in  R.  v.  Banghurst,  H.  5 

G.  2,  B.  R.  Sess.  Ca.  vol.  1.  p.  149. 
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tii6  gaoler^  and  the  gaoler  fetake  him,  he  is  liable  to  an  action 
for  falae  imprisonment^.  But  an  officer  who  has  arrested  a 
prisoner  on  mesne^  process,  and  Tolontarily  permitted  him  to 
escape,  may  retake  him  bqfore  the  return  of  the  writ,  without 
bong  Uable  to  such  action.  Trespass  for  false  imprisonment 
will  lie  for  a  detention  under  a  lawful  process,  if  it  be  exe- 
cuted at  an  unlawful  time,  as  on  a  Sunday^;  for  by  stat.  29 
Car.  2,  c.  7 9  s.  6.  it  is  provided,  ^'That  no  person  upon  the 
Lord's  day  shall  serve  or  execute  any  writ,  process,  warrant, 
order,  judgment,  or  decree,  (except  in  case  of  treason,  felony, 
or  breach  of  the  peace)  (3);  the  service  of  such  writ,  &c.  shall 
be  void,  and  the  person  serving  or  executing  the  same  shall  be 
!».  liable  to  the  suit  of  the  party  grieved,  and  to  answer  da- 
mages to  him  for  doing  thereof,  as  if  he  had  done  the  same 
wimout  any  writ,  process,  &c/'  This  statute  forbids  serving 
original  process  only  on  a  Sunday.  Where,  therefore,  there 
has  been  an  escwe  against  the  will  of  bailiflf,  he  may  retake 
on  a  Sunday.  Secus,  if  voluntary.  2  Gundry,  14  MSS. 
Trespass  for  fgdse  imprisonment  may  be  maintained  against 
the  sneriff  for  an  arrest  made  by  his  bailiff  after  the  return- 
day  of  the  writ'. 

When  a  court  has  jurisdiction  of  the  caused,  and  proceeds 
inverso  ordine,  or  erroneouslv,  an  action  does  not  he  against 
tiie  party  who  sues,  or  the  officer  or  minister  of  the  court  who 
executes  the  precept  or  process  of  the  court;  but  when  the 
court  has  not  jurisdiction  of  the  cause,  the  whole  proceeding 
being  coram  wmjtuiice,  an  action  will  lie  against  them,  with- 
out any  regard  to  the  precept  or  process  (4).    Hence,  where 

t  Atkinson  ▼.  Matteion,  2  T.  R.  172.      x  Parrot  v.  Mumford,  2  Esp.  N.  P.  C. 
u  Wilaon  ▼.  Tucker,  Salk.  78.  6  Mod.        586.  Prior,  C.  J. 
85.  S.  C.  y  Second  resolution,  Marshalsea  case, 

10  Rep.  76.  a. 


(3)  In  Taylor  v.  Freeman  and  another,  Glouc.  Lent  Ass.  1757. 
MSS.  it  appeared  that  the  defendants,  as  constables,  had  arrested 
the  plaintiff  upon  a  Sunday,  by  virtue  of  a  warrant  from  a  justice  of 
the  peace,  forgetting  a  bastard  child.  An  action  for  false  imprison- 
ment having  heea  brought,  Adams,  Baron,  held  that  plaintiff  was  en- 
titled to  recover. 

(4)  This  principle  has  been  recognized  in  several  cases.  See 
Nichols  V.  Walker,  Cro.  Car.  395.  Hill  v.  Bateman,  Str*  711. 
Shergold  v.  Holloway,  Str.  1002.  Sessions  Cases,  vol.  2.  p.  100, 
S.  C.  Perkin  v.  Proctor,  2  Wils.  384.  and  since  in  Brown  v.  Cotfipton, 
8  T.  R.  424. 

(J2 
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Kme  of  the  bail  had  been  arrested  by  process  out  of  the  Mar- 
'shalsea'  for  the  purpose  of  satisfying  a  judgment  obtained 
against  the  principal  in  a  cause,  of  n^hich  the  Marshalsea 
court  had  no  jurisdiction,  it  was  holden,  that  an  action  for 
false  imprisonment  would  lie  against  the  party  who  sued,  the 
marshal  who  directed  the  execution  of  the  process,  and  the 
t)fficer  who  executed  the  same.  In  the  case  of  a  warranty 
illegal  on  the  face  of  it,  for  an  excess  of  jurisdiction  in  the 
magistrate,  trespass  is  maintainable  against  the  committing 
magistrate,  although  the  conviction  has  not  been  qu^shed^; 
but  where  the  justice  has  competent  jurisdiction,  his  judgment 
is  conclusive,  imtil  reversed  or  quashed,  and  the  conviction 
cannot  be  controverted  in  evidence''.  A  conviction  ^stated 
that  plaintiff,  having  been  brought  before  a  magistrate  on  an 
information  charging  him  with  having  unlawAilly  returned 
without  a  certificate  to  a  parish  from  whence  he  had  been  re- 
tnoved,  and  that  upon  mat  occasion  he  confessed  himself 
guilty;  it  was  holden*^,  that  this  conviction  was  good  upon  the 
fece  of  it,  and  that  it  was  not  necessary  to  state  in  it  expressly 
any  act  of  vagrancy,  it  being  for  the  party  convicted  to  show 
in  his  defence,  that  he  did  not  return  in  a  state  of  pauperism. 
A  magistrate  had  committed  the  plaintiff  for  re-examination 
for  a  period  of  fourteen  days.  The  jury  found  that  the  com- 
(mitment  was  bondfide^  and  without  any  improper  motive,  but 
that  the  time  for  which  the  commitment  was  made  was  un- 
>reasonable.  In  such  case  trespass^  is  the  proper  remedy, 
and  n^t  caae;  for  the  better  opinion  is,  that  such  commit- 
ment is  wholly  void.  If  a*^  justice  of  the  peace  make  a  war- 
rant to  a  constable  to  bring  A.  B.  before  him,  for  a  matter 
of  which  he  has  a  general  cognisance,  though  tiie  J.  P.  had  no 
foimdation  in  fact  for  granting  such  a  warrant,  or  though  the 
warrant  itself  be  defective  in  point  of  form,  yet  the  constable 
may  justify  under  it;  but  if  the  J.  P.  make  a  warrant  to  take 
up  A.  B.  to  answer  in  a  plea  of  debt,  a  constable  cannot  jus- 
tify under  such  a  warrant,  because  the  justice  has  not  any 
jurisdiction  of  debts  ^.  Trespass  vi  et  armis  will  not  He 
against  commissioners  of  bankrupt',  for  a  commitment  by 
them  for  not  fully  answering  to  their  satisfaction  lawful 
questions  proposed  by  them  to  a  party  whom  they  have  au- 
thority to  examine,  and  upon  a  subject  into  which  they  have 
authority  to  inquire.     But  the  commissioners  have  not  autiio- 

z  Marshalsea  case,  10  Rep.  68.  b.  c  Mann  v.  Davers,  3  B.  &  A.  108. 

a  Groome  v.  Forrester,  5  M.  ft  S.  314.  d  Davis  v.  Capper,  10  B.  ft  C.  38. 

b  Strickland  v.  Ward,  7  T,  R.  633,  n,  e  Sheryold  v.  Hollow^,  Str-  lOOa, 
Favcett  v.  Fowlis,  7  B.  ft  C.  394.  DosweU  v.  Impey,  1  B.  &  C.  163. 
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ntyto  commitfi^  a  person  brought  before  them  to  be  exa-> 
mmed^  for  giving  an  unsatisfactory  answer  to  an  immaterial 
question.  A  witness  summoned  by  commissioners  of  bankrupt 
under  the  6  O.  4,  c.  16^  s.  33^  was  required  by  them  to  read 
oertain  entries  in  a  ledger^  and  on  his  refusal  to  do  so  wasi 
committed  by  them  for  refusing  to  answer  a  question.  It 
was  holden^^  that  the  commitment  was  illegal^  inasmuch  a& 
the  request  to  read  was  neither  in  form  nor  in  substancer  a 
question.  By  stat.  5  &  G  W.  4,  c.  29^  s.  25^  Court  of  Review 
and  subdivision  courts  are  declared  to  have  been  courts  pf 
record  from  the  passing  of  1  &  2  W.  4,  c.  56^  but  no  single 
judge  or  commissioner  is  authorized  to  impose  a  fine  or  com- 
mit for  a  contempt^  but  every  contempt  of  single  judge  or 
commissioner  is  cognizable  by  court  of  review.  Aji  action 
for  false  imprisonment  will  Ue^  against  a  superior  officer,  where 
the  imprisonment  at  first  was  le^^  but  was  afterwards  aggra- 
.  vated  with  many  circumstances  of  cruelty,  and  continued 
beyond  ordinary  bounds.  So  where  a  captain  of  a  man-of- 
war  imprisoned  a  person  three  days  for  a  supposed  breach  of 
duty,  without  hearing  him,  and  then  released^  him  without 
bringing  hun  to  a  court-martial* 


II.  Statutes  relating  to  the  Action  for  False  Imprisonment, 

21  Jac.  1,  c.  12. — 24  Geo.  2.  c.  44* 

Stat.  21  Jac.  1.  c.  12. — By  this  stat.  s.  5.  *^if  any  action, 
bill,  plaint,  or  suit,  for  false  iihprisonment,  shall  be  brought 
against  any  J.  P.,  mayor,  or  bailiff  of  city,  or  town  corporate, 
beadborough,  portreve,  constable,  tithing-man,  churchwarden, 
or  overseer  of  the  poor,  and  their  deputies,  ot  any  other,  (who 
in  their  aid,  or  by  their  commandment,  shall  do  any  thing  con- 
cerning their  office)  concerning  any  thing  by  them  done  by 
virtue  of  their  office,  such  action,  bill,  &c.  shall  be  laid  within 
the  county  where  the  trespass  was  committed.^'  2,  "The 
above-mentioned  persons  may  plead  the  general  issue,  and 
give  the  special  matter  in  evidence.*^  3.  "  If  upon  the  trial, 
the  plaintiff  shall  not  prove  that  the  trespass  was  committed 
within  the  county  wherein  the  action,  &c.  is  laid,  then  the 
jury  shall  find  the  defendant,  without  respect  to  the  plaintiff's 

g  Exp.  Baxter,  7  B.  &C.  673.  i   Wall  v.  M'Namara,   I  T,  R.  530. 

h  Isaac  v.  Impey,  10  B.  k  C.  442.  k  Swiiiton  v.  Molloy,  1  T.  U.  537  n. 
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evidence^  not  ffuiUy/'  4.  '^  If  the  verdict  shall  pass  with  the 
defendant,  or  plaintiff  become  nonsuit,  or  suffer  any  disconti* 
nuance,  defendant  shall  have  double  costs/^  N.  The  officer 
or  person  acting  in  aid,  in  order  to  entitle  himself  to  double 
costs,  must  obtain  a  certificate  from  the  judge^  that,  at  the 
time  of  the  trespass,  he  was  a  mayor,  constable,  &c.  and  in 
the  execution  of  his  office,  or  that  he  was  acting  in  aid  of 
mayor,  constable,  &c^  But  it  is  not  necessary  that  this 
certificate  should  be  granted  at  the  trial^.  The  provisions 
of  the  preceding  statute  having  been  found  very  salutary, 
they  were  by  stat.  42  6.  3.  c.  85.  s.  6.  extended  to  all  per- 
sons holding  a  public  employment,  or  any  office,  station,  or 
capacity,  civil  or  military,  eiuier  in  or  out  of  this  kingdom, 
and  who,  by  virtue  of  such  employment,  have  power  to  com- 
mit persons  to  safe  custody;  provided,  that  where  any  action 
shall  be  brought  against  such  persons  in  this  kingdom,  for  any 
thing  done  out  of  this  kingdom,  the  plaintiff  may  lay  the  act 
to  have  been  done  in  Westminster,  or  in  any  county  where 
the  defendant  shall  reside.  By  stat.  24  6.  2.  c.  44.  s.  1.  ^^  No 
writ  shall  be  sued  out  against,  nor  any  copy  of  any  process  at 
the  suit  of  a  subject,  shall  be  served  on,  any  J.  P.,  (5)  for  any 
thing  by  him  done  in  the  execution  of  his  office,  until  notice 
in  writing  of  such  intended  writ  or  process  shall  have  been 
delivered  to  him,  or  left  at  the  usual  place  of  his  abode,  by  the 
attorney  or  agent  for  the  party  who  intends  to  sue,  at  least  one 
calendsur  month  before  the  suing  out  or  serving  the  same,  in 
which  notice  shall  be  clearly  and  explicitiy  contained  the  cause 
of  action  (6) ;  on  the  back  of  which  notice  shall  be  indorsed  the 

a  AnoD.  2  Ventr.  45.  b  Harper  v.  Carr,  7  T.  R.  440. 


(5)  A  Secretary  of  State*  is  not  a  justice-  of  a  peace  within  tins 
statute,  and  therefore  his  warrant,  if  bad,  will  not  justify  the  officer 
who  executes  it,  nor  is  it  necessary  to  demand  a  copy  of  the  warrant 
before  the  bringing  of  an  action.  So  a  king's  officer  is  not  within 
the  statute,  which  means  to  protect  those  officers  only,  who  are 
bound  to  execute  warrants  directed  to  them,  as  constables,  &c. 

(6)  Two  things  are  required  by  this  clause  before  an  action  can 
be  brought  against  a  magistrate,  one  that  the  plaintiff  shall  give  no- 
tice of  the  writ  or  process  which  he  intends  to  sue  out ;  the  otiier, 
that  such  notice  shall  also  contain  the  cause  of  action.  This  form, 
prescribed  by  the  statute,  must  be  religiously  adhered  to,  as  will  ap- 
pear by  the  following  case  : 

•  Entick  V.  Carrington,  2  WiU.  290. 
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name  of  such  attorney  or  agent  widi  the  place  of  his  abode  (7)^ 


Plaintiff  gave  defendant  notice,  which,  after  reciting  the  cause  of 
complaint,  stated,  that  plaintiff  would  cause  an  action  to  he  com- 
menced against  defendant;  such  notice  was  holden  insufficient 
hecause  it  did  not  mention  any  writ  or  process.  Lovelace  v.  Curry, 
7  T.  R.  631.  It  is  not  necessary,  however,  that  the  form  of  action 
should  he  stated  in  the  notice  *  ;  hut  the  plaintiff  having  given  no- 
tice of  one  form  of  action  cannot  declare  in  another :  Plaintiff  gave 
notice  of  an  action  on  the  case  for  false  imprisonment,  and  afterwards 
brought  an  action  of  trespass  and  false  imprisonment.  Yates,  J.  held 
the  notice  insufficient,  as  tending  to  mislead  the  J.  P.  who  might 
know  that  an  action  on  the  case  was  improper,  and  such  whereon 
the  plaintiff  might  be  nonsuited,  and  neglect  to  tender  amends. 
Strickland  v.  Ward,  Winchester  Sum.  Ass.  1767,  reported  in  a  note 
to  Lovelace  v.  Curry,  7  T.  R.  631.  But  where  the  notice  given  was 
of  an  action  against  a  magistrate  alone,  it  was  holden  sufficient  f  t6 
warrant  proceedings  against  the  magistrate  and  constable  jointly. 
Where  the  subject  matter  is  within  the  jurisdiction  of  the  ifLagistrate, 
and  he  intends  to  act  as  a  magistrate  at  the  time,  however  mistaken 
he  may  be,  he  is  still  within  the  protection  of  the  statute.  Hence, 
where  one  magistrate  committed  the  mother  of  a  bastard  to  custody 
for  not  filiating,  it  was  holden  that  such  magistrate  was  entitled  to  the 
notice  prescribed  by  this  statute,  before  an  action  for  false  imprison- 
ment was  brought  against  him,  although  the  statute  1 8  Eliz.  c.  3.  s.  2. 
only  gave  jurisdiction  in  such  matter  to  two  justices  of  the  peace. 
Weller  v.  Toke,  9  E^t,  364.  So  where  a  magistrate  acts  upon  a  sub- 
ject i^atter  of  complaint  over  which  he  has  authority,  bnt  which  arises 
out  of  his  jurisdiction,  he  is  entitled  to  notice.  Prestidge  v.  Woodman, 
1  B.  and  C.  12.  A  statute  enacted  that  no  plaintiff  should  recover 
in  any  action  commenced  against  any  person  for  any  thing  done  or 
performed  in  execution,  or  under  the  authority  of  the  act,  unless 
notice  thereof  in  writing  should  be  previously  given  twenty-eight 
days  before  the  commencement  of  the  action ;  it  was  holden,  that  a 
notice  was  necessary  in  those  cases  only  in  which  the  party  against 
whom  the  action  was  brought  had  reasonable  ground  for  supposing* 
that  the  thing  done  by  him  was  done  in  execution  of,  or  under  the 
authority  of,  the  act.     Cook  v.  Leonard,  6  B.  and  C.  351 . 

(7)  A  notice  written  by  the  attorney,  and  signed  by  him  thus : 
"  Given  under  my  hand  at  Durham,"  was  holden  insufficient,  be- 
cause it  did  not  expressly  state  that  Durham  was  the  place  of  at- 
torney's residence.  Taylor  v.  Fenwick,  3  Doug.  178.  cited  by  Law- 
rence, J.  in  Lovelace  v.  Curry,  7  T.  R.  635.  But  a  notice, 
indorsed  with  the  name  of  the  plaintiff's  attorney,  with  the  addition 


*  Sabin  v.  De  Burgh,  2  Campb.  196. 

t  Jones  v.  SimpBon  and  another,  1  Or.  &  J.  174.  recognizing  Robson  v. 
Spearman  and  another,  3  6.  and  A.  W. 


•  »  y 
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wht>  sh^n  be'  entitled  to  the  fee  of  20su  for  preparing  and  wnixsg 
sitch  notice/'  And  by  s.  2.  ^'  Such  J.  P.  may^  at  any  time 
:  urithin.  one  calendar  month  after  such  notice  given^  tender 
amends  to  the  party  complaining,  or  to  his  attorney,  and  in 
case  the  same  is  not  accepted,  may  plead  such  tender  in  bar  to 
any  action  grounded  on  such  writ  or  proeess,  together  with 
the  plea  of  not  guilty,  and  any  other  plea,  with  leave  of  the 
court;  and  if  upon  issue  joined  the  jury  find  the  amends  so 
tendered  to  have  been  sufficient,  they  shall  give  a  verdict  for 
the  defendant ;  and  in  such  case,  or  in  case  the  plaintiff  become 
nonsuit,  or  discontinue  his  action,  or  judgment  be  given  for 
such  defendant  upon  demurrer,  such  J.  P.  shall  be  entitled  to 
the  like  costs  as  if  he  had  pleaded  the  general  issue  only ;  and 
if  the  jury  find  that  no  amends  were  tendered,  or  that  the  same 
were  not  sufficient,  and  also  against  the  defendant  on  such 
other  plea,  they  shall  give  a  verdict  for  the  plaintiff,  and  such 
damages  as  they  think  proper,  which  he  shall  recover,  together 
with  &s  costs.  And  by  s.  S.  "  No  such  plaintiff  shall  recover 
any  verdict  against  such  J.  P.  where  the  action  is  grounded  on 
any  act  of  the  defendant,  as  J.  P.,  unless  it  is  proved  upon 
the  trial  that  such  notice  was  given ;  but  in  default  thereof, 
such  J.  P.  shall  recover  a  vermct  and  costs/'  And  by  s.  4. 
^^  In  case  such  J.  P.  neglect  to  tender  any  amends,  or  have 
tendered  insufficient  amends  before  the  action  brought,  he 
may,  by  leave  of  the  court  where  such  action  depends,  at 
any  time  before  issue  joined,  pay  into  court  such  sum  as  he 
shall  see  fit;  whereupon  such  proceeding  shall  be  had  as 
in  other  actions  where  the  defendant  is  allowed  to  pay  money 
into  court/'  And  by  s.  5.  "  No  evidence  shall  be  given  by 
the  plaintiff,  on  the  trial  of  any  such  action,  of  any  cause  of 
action,  except  such  as  is  contained  in  the  notice."  And  by 
s.  6.  '^  No  action  (8)  shall  be  brought  against  any  constable. 


of  the  words  "  of  Birmingham,"  has  been  holden  sufficiently  de- 
scriptive of  the  attorney's  place  of  residence.  Osbom  v.  Gough, 
3  Bos.  and  Pul.  551.  So  it  is  safficient  in  indorsing  the  attorney's 
name  to  put  the  initial  only  of^  his  christian  name :  as  where  ihe 
indorsement  was  thus,  "D.  Shuter,"  with  the  place  of  abode  in 
words  at  length.  Mayhew  v.  Locke,  2  Marsh.  R.  377.  7  Taunt.  63, 
S.  C. 

(8)  This  section  does  not  extend  to  actions  of  assumpsit.  Hence, 
where  an  action  for  money  had  and  received  was  brought  against  an 
officer,  who  had  levied  money  on  a  conviction  by  a  J.  P.,  the  con- 
viction havin^been  quashed,  it  was  holden,  that  a  demand  of  the 
copy  of  the  warrant  was  not  necessary.    Feltham  v.  Terry* j  £.13 

•  BuU.  N.  P.  24. 
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ler  officer  (9),  or  against  any  person  acU 


G.  3.  B.  R.  Whether  the  term  "  action"  extended  to  replevin  or  . 
not,  aeems  formerly  to  have  been  a  vexata  qtuestio.  In  Pearson  y« 
Roberts  and  another,  WiUes,  668,  it  was  holden  to  extend  to  actions 
of  replevin  to  recover  damages  * ;  but  Willes,  C.  J.  in  delivering  the 
opinion  of  the  court,  took  a  distinction  between  a  replevin  by  plaint« 
in  the  sheriff's  court,  for  the  recovery  of  the  goods,  and  replevin  by- 
way of  action,  to  recover  damages,  admitting  that  the  former  could 
not  be  considered  as  an  action  within  the  meaning  of  the  statute. 
In  Milward  v.  C<tffm,  2  Bl.  R.  1330,  it  was  holden,  that  replevin 
was  a  proceeding,  to  which  the  statute  had  never  been  held  to  ex- 
tend. On  the  last  cited  case.  Lord  Kenyon  made  the  following  ob- 
servation, in  Harper  v.  Carr,  7  T.  R.  270 ;  "  I  will  not  now  enter 
into  an  examination  of  the  case  of  Milward  v.  Caffin,  because  that 
was  decided  on  the  form  of  the  action,  replevin,  to  which  it  was 
inled  this  statute  did  not  extend :  had  it  not  been  for  that  decision 
I  should  have  thought  that  the  act  did  extend  to  a  replevin,  and  cer- 
tainly convenience  requires  that  it  should ;  otherwise  it  is  in  the 
plaintiff's  power  to  evade  the  provisions  of  the  act,  by  adopting  a 
particular  mode  of  proceeding,  which  depends  on  his  own  choice: 
Perhaps,  however,  it  may  be  shewn  on  examination,  that  this  case 
was  rightly  decided,  whatever  doubts  may  have  been  concerning  it." 
Such  was  the  opinion  of  Lord  Kenyon ;  but  the  question  to  which  it 
relates  is  now  completely  at  rest :  for,  in  Fletcher  v.  Wilkins,  6  £ast» 
283,  it  was  expressly  determined,  that  replevin  was  not  an  action 
within  the  meaning  of  this  statute ;  Lord  EUlenborough,  C.  J.  (who 
delivered  the  judgpnent  of  the  court)  observing,  that  the  reason  as- 
signed by  Lord  Kenyon,  ab  inconvenienti,  had  undoubtedly  great 
weight ;  but  on  the  other  hand,  it  appeared  to  the  court,  ^t  the 
inconvenience  of  depriving  the  subject  of  his  remedy  by  replevin 
was  full  as  great ;  for  it  might  happen,  that  no  damages  which  a 
jury  was  properly  authorized  to  g^ve,  could  compensate  for  the  loss 
of  a  particular  chattel,  which  the  owner  might  be  for  ever  deprived 
of,  if  he  could  not  sue  a  replevin.  A  constable  acting  under  a  war- 
rant commanding  him  to  tc^e  the  goods  of  A.,  takes  the  goods  of  B., 
believing  them  to  belong  to  A. :  it  was  holden  f,  that  he  was  enti- 
tled to  the  protection  of  the  statute,  and  that  an  action  against  him 
must  be  brought  within  six  calendar  months. 

(9)  Churchwardens  t>  and  overseers  of  the  poor§,  acting  under  a 
jnagiiBtrate's  warrant  of  distress  for  a  poor's  rate<  are  within  die  mean* 

•  Q.  Whether  there  be  any  mode  of  proceeding,  by  action  of  replevin,  to  re- 
cover damages,  at  contradistinguished  fh>m  proceedings  to  have  the  goods  again? 
fiee  6  Bast,  286. 

f  Paiton  V,  Williams  and  another,  3  B.  and  A.  330,  recognised  in  Smith  «• 
Wiltshire,  2  Brod;  and  Bing.  619.  and  Smith  v.  Shaw,  10  B.  &  C.  284, 

J  Harper  v.  Carr,  7  T.  R.  271. 

§  Nutting  V.  Jackson,  E.  3  6.  3  B.  R.  Bull.  N.  P.  24« 
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ing  by  his  order  and  in  his  aid,  for  any  thing  done  in  obedi* 
enoe  (10)  to  any  warrant  under  the  hand  or  seal  of  any  J.  P. 
nntil  demand  has  been  made  or  left  at  the  usual  place  of  his 
abode,  by  the  pariy  intending  to  bring  such  action  or  by  his 
attorney,  in  writing  (11),  signed  by  the  party  (12)  demanding 
the  same,  of  the  perusal  and  copy  of  such  warrant,  and  the 
same  has  been  revised  or  neglected  for  six  days  after  such  de* 
mand :  and,  in  case,  after  such  demand  and  compliance  there- 
with, any  action  be  brought  against  such  constable,  &c.  for 
any  such  cause  as  afore^dd,  without  making  the  J.  P.  who 
signed  or  sealed  the  warrant,  defendant,  on  producing  and 
proving  such  warrant  at  the  trial,  the  jury  shall  give  their 
verdict  for  the  defendant,  notwithstanding  any  defect  of  juris* 
diction  in  such  J.  P. ;  and  if  such  action  be  brought  jointly 


ing  of  the  words  "  other  officer"  in  this  statute,  and  consequently 
entitled  to  the  protection  which  it  affords,  when  sued  in  those  actions 
to  which  the  statate  extends,  e.  g,  trespass,  &c.,  but  seats  when  sued 
in  replevin,  that  being  a  proceeding  not  within  the  statute.  See  the 
preceding  note. 

(10)  The  officer  must  prove  that  he  acted  in  obedience  to  the  war- 
rant, and  where  the  J.  P.  cannot  be  liable,  the  officer  is  not  entitled 
to  the  protection  of  the  statute.     Money  v.  Leach,  3  Burr.  1 766. 

1  Bl.  R.  555.  S.  C.     Milton  v.  Green,  5  East,  233.     Bell  v.  Odkky, 

2  M.  and  S.  259.  The  act  was  intended  to  make  the  justice  liable 
instead  of  the  officer;  where,  therefore,  the  officer  makes  such  a 
mistake  as  will  not  make  the  justice  liable,  the  officer  cannot  be  ex- 
cused. Hence,  an  officer  executing  a  warrant  of  a  justice  of  Norfolk 
at  large,  in  the  county  of  the  city  of  Norwich,  was  held  not  to  be 
justifiable.  Coram  Ld.  Mansfield,  C.  J.  Norfolk  Ass.  1761.  1  Bl. 
R.  563.  So  where,  under  a  warrant  to  take  up  loose  and  disorderly 
persons,  the  constable  took  up  a  woman  of  character.  Dawson  v. 
Clerk,  Middlesex  Sittings,  I  Bl.  R.  563.  So  where  the  warrant  was 
to  take  up  the  authors,  printer^,  and  publishers  of  a  libel,  and  the 
officers  took  up  persons  who  did  not  fall  under  any  of  those  descrip- 
tions. Money  v.  Leach,  I  Bl.  R.  555.  3  Burr.  1766.  S.  C.  But 
if  the  officer  act  in  obedience  to  the  warrant,  it  is  immaterial  whe- 
ther the  warrant  be  legal  or  not.  If  the  warrant  direct  the  officer  to 
seize  "  stolen  goods,"  and  he  seizes  goods  which  fall  within  the  de- 
scription contained  in  the  warrant  in  other  respects,  although  they 
turn  out  not  to  be  stolen,  he  is  still  under  the  protection  of  Qie  sta- 
tute.   Price  V.  Messenger,  2  Bos.  and  Pul.  158. 

(11)  A  duplicate  original  of  demand  is  sufficient  evidence.  Jory 
V.  Orchard,  2  Bos.  and  Pul.  39. 

(12)  Demand,  signed  by  attorney,  is  within  the  meaning  of  this 
section.    lb.  per  Buller^  J. 
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against  such  J.  P.  and  sudi  constable^  ftc  then,  on  proof  of 
such  warrant,  the  jury  shall  find  for  such  constable;.  &&  not-: 
withstanding  such  defect  of  jurisdiction ;  and  if  the  verdict 
be  given  against  the  J.  P.,  the  plaintiff  shall  recover  his  cost9 
against  him,  to  be  taxed  in  such  manner  as  to  include  the 
costs  which  the  plaintiff  is  liable  to  pay  to  the  defendant  for 
whom  such  verdict  is  found  (13). 

5.  7» — *'  Where  plaintiff  in  any  such  action  against  any  J.' 
P.  obtains  a  verdict,  he  shall  be  entitled  to  double  costs,  if 
the  judge  (before  whom  the  cause  is  tried)  in  open  court  will 
certify,  on  the  back  of  the  record,  that  tiie  injury,  for  which 
such  action  was  brought,  was  wilfully  and  maliciously  com- 
mitted/' This  enactment  relates  onhr  to  the  costs  incurred 
in  the  ordinary  course  of  law;  per  iBunton,  J.  Thomas  v« 
Saunders,  1  Ad.  &  Ell.  553. 

5.  8. — '^  No  action  shall  be  brought  against  any  J.  P.  for 
any  thing  done  in  the  execution  of  his  office,  or  against  any 
constable,  &c.  acting  as  aforesaid  (14),  unless  commenced 
witiun  six  calendar  months  after  the  act  committed  (15).'^ 


(18)  A  similar  protection  is  extended  to  messengers  acting  in 
obedicaioe  to  warrants  of  commissioners  of  bankrupt,  by  stat.  6  Geo* 
4«  c.  16.  0.  31.  which  see  post.  tit.  Trespass,  Process. 

(14)  "  Acting  as  sforesaid/'  that  is,  under  the  warrant  of  a  magis- 
trate. If,  ther^ore,  a  constable  acts  without  a  warrant,  this  statute 
does  not  apply,  and  the  action  against  such  constable,  may  be  brought 
after  the  expiration  of  six  calendar  months,  and  at  any  time  within 
the  period  allowed  by  the  statute  of  limitations,  21  Jac.  1.  c.  16. 
Postlethwaite  v.  Cfibaan,  Middx.  Sittmgs  after  M.  T.  41  G.  3.  Ken- 
yon,  C.  J.  MSS.  and  3  Esp.  226.  S.  C.  In  Potion  v.  WiUiams,  3  B. 
and  A.  330,  where  a  constable  acting  under  a  warrant  commanding 
him  to  take  the  goods  of  A.  took  the  goods  of  B.,  it  was  holden,  that 
the  constable  not  having  acted  in  obedience  to  the  warrant,  which 
directed  him  to  take  the  goods  of  A.  the  magistrate  could  not  be  re^ 
sponsible:  and  therefore  there  was  not  any  necessity  for  demanding 
a  copy  of  the  warrant.  So  where  under  a  warrant  against  the  goods 
of  A.  the  defendant,  an  overseer,  took  goods,  already  in  the  hands  of 
the  bailiff  of  A.'s  landlord  as  a  distress  for  rent.  Kojf  v.  Graver,  7 
Bingh.  312.  See  Smith  v.  Wiltshire,  2  B.  &  B.  619.  A  perosal 
and  copy  of  the  warrant  need  not  be  demanded,  where  the  officer 
does  not  act  within  his  jurisdiction  in  obedience  to  the  warrant;  per 
Parke,  B.  Gladwett  v.  Blake,  5  Tyrw.  194.  1  Cr.  M.  &  R.  645. 

(15)  If  a  man  be  imprisoned  by  a  warrant  of  J.  P.  on  the  1st  day 
of  January,  and  kept  in  prison  tOl  the  Ist  day  of  February,  he  may 
bring  his  action  witiun  six  months  after  the  first  of  Febnuuryi  for  the 


9S(>  IMPRISONMENT. 

For  the  further  protection  of  magistrates  it  is  enacted^  hy 
stat.  43  6.  3.  c.  141,  that  in  all  actions  brought  against  an^r 
J.  P.^  on  account  of  any  ctmvictwn  made,  by  virtue  of  any  act 
of  parliament,  or  by  reason  of  any  thing  done^  or  commanded 
to  be  done,  by  such  J.  P.,  for  the  levying  of  any  penalty,  ap- 
prehending any  party,  or  for  or  about  the  carrying  such  con- 
viction into  effect^  in  case  such  conviction  shall  have  been 
gnashed,  the  plaintiflf,  in  such  action,  (besides  the  value  and 
amount  of  the  penaltv>  which  may  have  been  levied  upon  the 
plaintiff,  in  case  any  levy  thereof  shall  have  been  made^)  shall 
not  be  entitled  to  recover  any  more  or  greater  damages  than 
the  sum  of  two-pence,  nor  any  costs  of  suit,  unless  it  shall  be 
expressly  alleged  in  liie  declaration  in  the  action  wherein  the 
recovery  shall  be  had^  and  which  shall  be  in  an  action  upon  the 
case  only,  that  such  acts  were  done  maliciously^  and  without 
any  reasonable  and  probable  cause.  Sect.  2. — ^Aaid  further, 
that  such  plaintiff  shall  not  be  entitled  to  recover  against  such 
justice  any  penalty  which  shall  have  been  levied,  nor  any  da- 
mages or  costs,  in  case  such  justice  shall  prove  at  the  trials 
that  such  plaintiff  was  guilty  of  the  offence  whereof  he  hath 
been  convicted^  or  on  account  of  which  he  hath  been  appre- 
hended^ or  had  otherwise  suffered,  and  that  he  had  undergone 
no  greater  punishment  than  was  assigned  by  law  for  such  of- 
fence. This  statute  applies  to  those  cases  only  where  there 
has  been  a  conviction  ^ 


III.  0/  the  Pleadings. 

Money  cannot  be  paid  into  court  in  this  action:    See 
iitat  3  &  4  W,  4.  c.  42.  s.   21.      The    general   issue   to 

o  Massey  v.  Johnson,  12  East,  67. 


whole  is  one  entire  trespass.  Pickersgill  v.  Palmer,  Bull*  N.  P.  24. 
In  Hardy  v.  Ryh,  9  B.  and  C.  609,  the  question  was  moved,  whe- 
ther  the  last  day  of  the  imprisonment  was  to  be  considered  as  inclu- 
uve  or  exclusive.  The  month's  imprisonment  terminated  on  14th 
December,  and  the  writ  was  sued  oat  on  the  14th  June  following;  it 
was  holden  that  the  14th  December  ought  to  be  excluded  in  com- 
puting the  sue  months,  and  consequently  the  action  was  commenced 
in  due  tune. 
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«n  action  for  false  imprisonment  is,  not  guilty.  By  stat. 
7  Jac.  1.  c.  5.  (made  perpetual  by  21  Jac.  1.  c.  12.) 
in  an  action  upon  the  case,  trespass,  battery,  or  false 
imprisonment,  against  a  J.  P.,  mayor,  bailiff,  constable,  &c« 
for  any  thing  done  by  virtue  of  their  offices,  or  against 
any  other  persons  acting  in  their  aid,  and  by  their  command^ 
xx>nceming  their  offices,  the  defendant  ma]^  plead  the  general 
issue,  and  give  the  special  matter  in  evidence.  In  other 
cases,  matter  of  justification  must  be  pleaded  specially.  Every 
plea  of  jxistification  must  admit  the  trespass.  To  an  action 
for  false  imprisonment  brought  by  A.  against  B.,  C,  and  D.P, 
they  pleaded  a  plea  of  justification,  under  process,  wherein 
B.  said,  that  he,  as  attorney,  for  the  plaintm  in  the  original 
nction,  delivered  the  warrant  made  by  the  sheriff  upon  the 
process  to  C.  and  D.  as  his  bailifEs,  to  be  executed  in  due  form 
of  law,  and  that  C.  and  D.  thereupon  arrested  the  plaintiff 
A.,  and  detained  him  in  prison.  This  was  holden  to  be  a 
sufficient  admission  by  B.  of  the  trespass,  for  the  purpose  of 
his  justification;  for  he  who  commands  or  directs  another  to 
do  a  trespass  is  guilty  of  the  trespass,  if  done  by  the  other 
person  pursuant  to  lus  direction.  To  trespass  for  false  im-* 
prisonment,  the  defendant  may  plead- that  he  did  it  by  lawful 
authority.  It  is  a  general  rule  of  pleading,  that  where  a  party 
justifies  a  trespass  under  an  authority  given,  he  must  shew 
that  authority^.  There  is  a  difference,  however/  in  this  re- 
spect, where  the  justification  is  under  judicial  process,  be<- 
•tween  the  party  to  the  cause,  or  a  mere  stranger,  and  the 
officer  who  executes  the  process  of  the  court.  The  party  to 
the  cause,  or  mere  stranser,  must  set  forth  in  their  plea  the 
judgment*^,  as  well  as  die  writ;  but  the  officer  need  only 
shew  the  writ"  (16)  under  which  he  acted,  for  he  is  bound 

p  Rowe  ▼.  Tutte,  Willes,  U.  Per  Holt.  C.  J.  Britton  y.   Cole, 

q  1  Inst.  283.  a.  Matthewf   t.    Caiy,        Carth.  443. 
3  Mod.  137.  Garth.  73.  S.  C.  s  Turner  v.  Felgate,  1  Lev.  05.    Cotes 

▼.  MichUl,  3  Lev.  20. 


(16)  Where  final  process  issuea,  a  return  is  not  necessary  {Hoe's 
case,  5  fiep.  90.) ;  conseqaendy  it  is  not  necessary  to  allege  that 
such  process  was  returned.  {Rowland  v.  Veale,  Cowp.  1 S.  recog- 
nized in  Cheasely  v.  Barnes,  10  East,  73.  bat  there  said  by  Lord  'EL' 
lenboroogh,  C«  J.  that  if  any  ulterior  process  in  execution  is  to  be 
resorted  to,  to  complete  the  justification,  there  it  may  be  necessary 
4o  shew  to  the  court  the  return  of  the  prior  writ,  in  order  to  warrant 
the  issuing  of  the  other.)  But  an  officer  who  justifies  under  process, 
whifih  he  ought  to  return  (and  all  mesne  process  ought  to  be  re^ 
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.to  execute  the  process  of  the  courts  having  competent  juris* 
diction,  without  inquiring  after  the  judgment.  And  it  is  to 
WobMTred,  tliat  where  me  party  to  the  cause  and  the  officer 
jom  in  fdending^  tibe  plaa  must  contain  all  the  requisites 
which  would  be  necessary  in  case  diey  had  pleaded  sepa* 
jrately^;  for  it  is  a  general  rule,  that  where  two  or  more  join 
in  a  d^nce,  although  the  justification  may  be  suffidenl  finr 
one  or  more,  yet  if  it  be  not  sufficient  for  the  rest,  it  will  be 
bad  as  to  all  we  defendants.  Such  are  the  rules  of  pleading, 
where  the  justification  is  founded  on  prooess  out  of  the  su- 
.perior  courts:  but  in  justifying  under  process  issuuig  out  of 
inferior  courts,  greater  strictness  is  required^;  as,  1.  The 
nature  and  extent  of  the  jurisdiction  of  the  court  below 
ought  to  be  set  forth  (17);  for  the  judges  of  the  superior 
courts  are  not  bound  to  take  cognisanoe  w  it.  N.  This  rule 
holds  even  in  justifications  by  officers.  2.  It  ought  to  be 
stated,  that  the  cause  of  action  below  arose  within  the  juris- 
diction of  the  court  below ;  on  this  point,  indeed^  there  has 
been  a  diversity  of  opinion;  for  in  Owynne  v.  Poole  and 
-others,  Lutw.  935.  it  was  holden,  diat  a  justification  by  the 
party,  judge,  and  officer,  to  whom  the  process  was  directed, 
was' good,  although  it  did  not  state  that  the  cause  of  action 
below  arose  within  the  jurisdiction  of  the  court  below:  but 
in  Moravia  y.  Sloper  and  othere,  Willes,  SO.  (where  Willes 
C.  J.  controverts  with  great  ability  the  reasoning  of  Powell,  J. 
in  Gwynne  v.  Pooled  t£e  propriety  of  this  decision  was  ques- 
tioned, and  it  was  ruled,  that  although  it  might  not  be  neces« 
aary  for  the  officers  (18)  of  the  court  below  to  make  this 

t  Phillips  ▼.  Biron,  Str.  509.  Smith  tt  Monvja  ▼.  Sloper,  Willei,  87.  re- 
V.  Boucher,  Str.  004.  Middleton  ▼.  cognized  by  Lawrence  J.  in- Evans 
Price,  Str.  1184.  v.  Munkley,  4  Taunt.  50. 


turned)  must  shew  that  such  prooess  was  returned.  Middleton  v. 
Price,  Str.  1184.  "There  \b  a  diffisrence,  however,  between  the 
principal  officer,  to^  whom  the  writ  is  directed,  and  a  subordinate 
officer ;  the  former  shall  not  justify  under  the  process,  unless  he  has 
obeyed  the  order  of  the  court  in  returning  it ;  otherwise  it  i&  of  one 
who  has  not  the  power  to  procure  a  return  to  be  made."  Per  Holt, 
C*  J.  in  Freeman  v.  Blewett,  Ld.  Raym.  633, 634. 

(1 7)  It  is  not  necessary,  however,  to  make  a  profert  of  the  letters 
patent  by  which  the  court  is  erected.     Titley  v.  FoxaU,WiJle6,  689. 

(18)  But  see  Morse  v.  James,  Willes,  128,  where  it  was  holden, 
that  though  an  officer  need  not  set  forth  the  proceedings  at  length, 
and  though  he  may  justify  under  an  erroneous  process,  yet  it  must 
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averment  in  their  plea,  because  they  were  punishable  if  they 
did  not  obey  the  process  of  the  court;  yet  when  the  porty^ 
or  his  attorney,  or  a  mere  stranger,  pluided  a  just^catioA 
under  process  of  an  inferior  court  of  record,  it  was  neoesaary 
for  them  to  state,  that  the  cause  of  action  arose  within  the 
jurisdiction  c£  the  court  (19).  Merely  stating  in  the  plea  the 
dedaration  in  the  court  below,  which  contained  an  averment 
Aat  the  cause  of  action  arose  within  the  jurisdiction,  is  not 
sufficient,  for  such  averment  is  not  traversable*'.  3.  Before 
the  time  of  Charles  the  Second,  it  was  necessary  to  set  forth 
the  proceedings  had  in  the  inferior  court  at  length  (20) ;  but 
now  they  may  be  set  out  shortlv  with  a  talUer  proceswm 
esiy;  but  if  the  party  justify  under  a  capias  ad  responder^ 

z  Adney  ▼.  Vernon,  3  Lev,  243.  land  v.  Veale,  Cowp.  18.  HigginBon 

y  Patrick  v.  Johnson,  3  Lev.  403.  Row-        v.  Martin,  2  Mod.  1 97. 


appear  that  the  process  issued  in  a  cause  wherein  the  court  below  had 
jonsdiction. 

(19)  But  it  is  not  necessary  to  set  forth  the  cause  of  action.  Row* 
land  V.  Veale,  Cowp.  1 8.  recognized  in  Belk  v.  Broadbent,  3  T.  R. 
183.  where  the  same  doctrine  was  applied  to  a  justification  under 
mesne  process  issuing  out  of  a  superior  court,  and  in  which  the  de- 
fendant merely  stat^,  that  the  writ  upon  which  the  plaintiff  had 
been  arrested  had  been  issued  upon  an  sdfidavit  to  hold  to  bail,  with- 
out stating  any  cause  of  action  for  which  the  plaintiff  was  liable  to  be 
azrested.  « 

(20)  There  is  an  obiter  dictum  in  Mifrse  v.  James,  Willes,  128. 
that  the  plaintiff,  or  a  mere  stranger,  must  set  forth  the  procedings 
at  length,  and  it  is  there  said  to  have  been  established  in  Moravia  v* 
Sloper,  Upon  an  examination  of  that  case,  I  cannot  find  that  any 
such  point  was  expressly  decided  in  it.  The  court,  indeed,  in  that 
case,  were  of  opinion,  that  the  party,  having  set  forth  a  capias,  ought 
to  have  shown  a  precedent  summons,  and  that  from  the  taliter  pro- 
cessum  est,  as  there  pleaded,  a  summons  could  not  be  presumed.  It 
is  worthy  of  remark,  that  Willes,  C,  J.,  speaking  of  Moravia  v. 
Slope,  in  TUley  v.  FoxaU,*  says,  **  He  held,  in  Moravia  v.  SlopeTr 
thai  taUterprocessum  est  would  be  sufficient,  if  it  did  not  appear  (as  it 
did  in  that  case,)  that  there  could  not  have  been  a  precedent  sum- 
mons." So  in  Johnson  v.  Warner,  Willes,  528.  it  was  holden  that 
this  mode  of  pleading,  by  taliter  processwn  est,  was  good,  and  the 
modem  practice  is  in  coiiformity  with  it.  Rowland  v.  Veale,  Cowp. 
18.  and  1  Wms.  Saund.  92.  n.  (2). 

•  Willes,  690. 
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dum,  n  precedent  tmmniotis  ought  to  be  set  foiih'^  or  at  least 
the  plea  ought  to  be  so  fWimed^  that  the  court  may  intend 
that  a  precedent  summons,  had  issued^;  for  a  capias  without 
a  summons  is  illegal.  Wh^e  it  is  stated  that  the  capias 
issued  at  the  same  court  at'  which  the  plaint  was  levied^  this 
intendment  cannot  be  made^;  but  where  it  appears  on  the 
plea,  that  the  plaint  was  levied  at  one  court,  and  the  capias 
issued  at  a  subsequent  court,  and  this  allegation  is  introduced 
by  a  tatiter  processum  est,  there  such  intendment  may  bef 
made^  In  justifying  a  trespass  under  the  process  of  a  foreign 
court,  it  seems  tnat  the  plea  should  be  formed  in  analogy  to 
similar  justifications  under  the  process  of  our  inferior  courts; 
but,  at  any  rate,  a  plea  which  only  states  that  the  court 
abroad  was  governed  by  foreign  laws,  that  the  property 
seized  was  within  its  jurisdiction,  that  certain  legal  pro- 
ceedings were  had,  according  to  such  foreign  laws,  against 
the  property  in  question,  in  such  court  having  competent 
jurisdiction  in  that  behalf,  et  taliter  processum^  S^c;  that 
the  defendant  was  ordered,  bv  the  said  court  havrng  com- 
petent arthority  in  that  behalf^  to  seize  the  prc^perty,  is  bad, 
as  being  too  general,  and  not  giving  the  plaintiff  notice,  whe* 
ther  the  defendant  justified  as  an  officer  of  the  court,  or  party 
to  the  cause,  or  of  what  nature  the  charge  was,  or  by  whom 
instituted,  or  what  the  order  of  seizure  was,  whether  absolute 
or  guousque,  &c«^« 

Regularly,  process  ought  to  describe  the  party  agidnst 
whom  it  is  meant  to  be  issued,  and  the  arrest  of  one  person 
cannot  be  justified  under  a  writ  sued  out  against  another. 
To  trespass  for  false  imprisonment^  by  A.  B.,  the  defen- 
dant pleaded,  that  J.  S.  sued  out  a  writ  of  latitat  against  the 
plaintiffs  A.  B.,  therein  called  by  the  name  of  C.  B.,  directed 
to  the  sheriff  of  L.,  and  then  set  forth  the  writ,  authorizing 
the  sheriff  to  arrest  C.  B.  &c.,  who  directed  lus  warrant  to 
the  defendant,  and  thereby  commanded  him  to  take  the  said 
A.  B.,  therein  called  by  the  name  of  C.  B.,  &c.  concluding 
with  an  averment,  that  the  said  A.  B.  and  C.  B.,  in  the  said 
writ  and  warrant  mentioned,  are  one  and  the  same  person. 
On  general  demurrer,  the  plea  was  holden  to  be  bad.  Lord 
Ellenborough,  C.  J.  observing  that  this  case  was  exa«dy  the 

c  Marpolev.  Basnctt,  Willes,  38.  n.  (a.)  v.  Freeman,  reported  in  Say.  81.  and 

a  See  Titley  v.  Foxall,  Willes  688.  2  Wilson  5,  and  illustiated  by  Dum- 

b  Marpole  v.  Basnett.  ubi  sup.    Mur-  ford,  Willes,  39. 

phy  V.  FiUgerald,  Willes,  38.  n.  (a.)  d  CoUett  v.  Ld.  Keith,  2  East,  260. 

c  Titleyv.  Fozall,  Willes,  688.  Adami  e  Shadgett  v.  Clipson,  8  East,  328. 
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same  in  principle  as  Cofe  y.  Ifyidhtmf  d  T.  R,  234.  (21) 
And'  Lawrence,  J.  said,  ^^ia  Cole.y^  Hwukonf  Lord  Kenyon 
observed,  that  there  was  not -any  averment  that  the  plaintiff 
was  as  well  known  by  the  one  name  as  the  other;  neither 
was  there  any  such  ayenxlent  in  diis  case/' '  A  peace-officer 
may  justify  an  arrest  in  the  day-time  on  a  reasonable  charge 
of  Mony  without  a  warrant,  although  it  should  afterwards 
appear  that  a  felony  haid  not  been  committed^  So  a  conn 
liable,  having  reasonable  ground  to  suspect  that  a  felony  has 
been  committed,  is  authoriseds^  to  detain  the  party  suspected, 
until  inquiry  can  be  made  by  the  proper  authorities;  although 
it  appear  afterwards  that  a  felony  has  not  been  committed. 
So  watchmen  and  beadles  have  authority  at  common  law  to 
arrest,  and  detain  hi  prison  for  examination,  persons  walking 
in  the  streets  at  niglUy  whom  there  is  reasonable  ground  to 
suspect  of  felony,  although  there  is  no  proof  of  a  felony 
havmg  been  committed^.  But  when  a  private  person  appre- 
hends another  on  suspicion  of  felony,  he  does  it  at  his  peril, 
and  is  liable  to  an  action,  unless  he  can  establish  in  proof 
that  the  party  has  actually  been  guilty  of  a  felony^  Proof 
of  mere  suspicion  will  not  bar  the  action,  although  it  may 
be  given  in  evidence  in  mitigation  of  damages^.  And  the 
plea  justifying  an  arrest  by  a  private  person,  on  suspicion  of 
felony,  must  shew  the  circumstances,  from  which  the  court 
may  judge  whether  the  suspicion  were  reasonable^.  Suspicion 
that  a  person  has  on  a  former  occasion  committed  a  misde- 

f  Samuel  v.  PHyne,  Doug^.  358.    See  h  LawieDce  ▼.  Hedger,  3  Taunt  14. 

aUoCald.  291.  2  Esp.  N.  P.  C.  540.  i  Adams  v.  Moore,  C.  B.  Middlesex 

and  3  Campb.  420.  Sittings  after  H.  T.  61.  O.  3.  conun 

%  Beckwith  ▼.  Philby  and  others,  6  B.        Heath,  J.  MS. 

and  C.  635.    Nicholson  y.   Hard-  k  S.  C. 

wick,  5  C.  and  P.  495.   S.  P.  Gur-  1   Mure  v.  Kaye,  4  Taunt.  34.  Hall  ▼. 

ney,  B.  Booth,  3  Nev.  &  Man.  316. 


(21)  In  that  case  to  trespass  for  taking  the  goods  of  A.  B.«  the 
defendant  (an  officer)  pleaded  that  he  took  them  under  a  distring^ 
against  C.  B.,  meaning  the  said  A.  B.,  to  eompel  an  appearance, 
averring  that  A.  B.  and  C.  B.  were  the  same  person.  N.  A.  B.  had 
not  f^peared  in  the  original  action.  On  demurrer,  the  plea  was 
holden  to  be  had ;  Lord  Kenyon,  C.  J.  observing,  that  this  was  dis- 
tingobhable  from  Crawford  v.  Satckwell,  Str.  1218.  where  it  was 
determined,  that  the  defendant  might  be  taken  in  execution  by  virtue 
of  a  ca.  sa.  under  a  wrong  name;  for  there  the  party  had  appeared 
ts  the  original  action,  and  done  an  act  to  avow  that  he  was  sned  ty  the 
right  name.    See  Pricey,  Harwood,  3  Campb.  108.  and  ante,  p.  918. 
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meanor  is  not  any  justification  for  giving  him  in  charge  to  a 
constable  without  a  justice's  warrant^";  and  diere  is  not  any 
distinction  in  this  respect  between  one  kind  of  misdemeanor 
and  another^  as  breach  of  the  peace  and  fraud.  Where  a 
warrant  is  directed  to  a  constable  in  his  official  character, 
without  naming  him,  as,  ^'  To  the  constable  of  the  parish  of 
W.'^,  the  warrant  ought  to  be  executed"^  within  the  limits 
of  the  district  for  wluch  he  is  constable.  If  a  warrant  be 
directed  to  a  constable  by  name,  commanding  him  to  exe- 
cute it^,  though  he  is  not  compellable  to  go  out  of  his  own 
precinc^  yet  he  may  if  he  will,  and  shall  be  justified  by  the 
warrant  for  so  doing;  but  if  the  warrant  be  directed  to  all 
constables,  &c.  generally,  it  shall  be  taken  respectively,  and 
no  constable  can  execute  the  same  out  of  his  precinct. 
Where  a  constable,  authorized  by  a  warrant  to  seize  certain 
articles  suspected  to  have  been  stolen,  took  away  others  also, 
not  specified,  nor  likely  to  furnish  evidence  as  to  the  identity 
of  ouiers ;  it  was  holdenP,  that  he  was  not  protected.  It 
is  lawful  for  a  private  person  to  do  any  thing  to  prevent  the 
perpetration  of  a  felony.  Hence  the  unprisonment  of  a  hus- 
band by  a  private  person,  to  prevent  him  committing  mur- 
der on  his  wife  is  justifiable^.  So  if  two  persons  are  fightings 
and  there  is  reason  to  fear,  that  one  of  them  will  be  kill^ 
by  the  other,  it  is  lawful  to  part  them  and  imprison  them, 
until  their  anger  is  cooled  ^  A  justice  of  the  peace  may 
commit  a  feme  covert  who  is  a  material  witness,  upon  a 
charge  of  felony  brought  before  him,  and  who  refuses  to 
appear  at  the  sessions  to  give  evidence  or  to  find  sureties  for 
her  appearance".  A  justice  of  peace  cannot,  for  a  contempt 
of  himself  in  his  office,  commit^  for  punishment  unless  by 
warrant  in  writing.  In  general,  where  an  affiray  takes  place 
in  the  presence  of  a  constable^,  he  may  keep  the  parties  in 
custody  until  the  affair  is  over,  or  he  may  carry  them  imme- 
diately  before  a  magistrate.  But  to  justify  a  constable  in  ap- 
prehending a  party  without  a  warrant  for  an  affiray,  it  is  es- 
sential that  the  party  should  have  been  engaged  in  the 
affiray,  and  that  the  constable  should  have  had  view^  of  the 
affray,  while  the  party  was  so  engaged  in  it,  and  that  the 

m  Fox  ▼.  Gaunt,  3  B.  ft  Ad.  798.  r  2  Roll's  Abr.  659.  (E.)  pi.  3. 

n  R.  ▼.  Weir,  B.  R.  Sittings  after  H.  s  Bennet  ▼.  Watson,  3  M.  and  S.  1. 

3  and  4  Geo.  4.  per  three  justices,  t  Mayhew  v.  Locke,  2  Marsh.  R.  377. 

absente  C.  J.  1  B.  and  C.  288.  7  Taunt.  63.  8.  C. 

o  Per  Holt,  C.  J.  in  case  of  the  village  u  Churchill  ▼.   Matthews,  Nutt,and 

of  Chorley,  Salk.  175.  Hill,  Somerset  Summ.  Ass.  1808, 

p  Crozier  ▼.  Cundy,  6  B.  and  C.  232.        Bayley,  J. 

q  Handoock  ▼.  Baker,  2  Bos.  and  Pul.  x  Cook  ▼.  Netfaercote,  6  C.  ft  P.  741  • 

260.  Alderson,  B. 
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affray  was  still  continuing  at  the  time  of  the  apprehension. 
A  constable  may  justify  under  the  general  issue,  although  he 
acted  without  a  warrant,  provided  there  were  a  reasonable 
charge  of  felony  made ;  although  he  afterwards  discharges  the 
prisoner  without  taking  him  before  a  magistrate ;  and  although 
it  should  eventually  appear  that  no  felony  was  committed.  But 
a  private  individual  who  makes  the  charge  and  puts  the  con- 
stable in  motion,  cannot  justify  under  the  general  issue ;  he 
must  plead  the  special  circumstances,  by  way  of  justification, 
in  order  that  it  may  be  seen  whether  his  suspicions  were  rea- 
sonable'. If  a  plea  of  justification  consist  of  two  facts7,  each 
of  which  would,  when  separately  pleaded,  amount  to  a  good 
defence,  it  will  sufficiently  support  the  justification  if  one  of 
these  facts  be  found  by  the  jury.  Hence,  where  to  an  action 
for  false  imprisonment  against  a  sheriff,  he  pleaded  that,  at 
the  time  when  the  trespass  was  committed,  the  defendant  was 
sheriff  of  the  county  of  S.,  and  in  that  character  was  presid- 
ing at  the  election  of  knights  of  the  shire  to  serve  for  the 
county  in  parliament;  and  because  the  plaintiff  assaulted 
the  defendant,  and  made  a  great  noise  and  disturbance,  and 
obstructed  the  defendant  in  th^  execution  of  his  duty,  he 
ordered  a  constable  to  take  the  plaintiff  into  custody  and 
carry  him  before  a  J.  P. ;  and  the  jury  found  that  the  plain- 
tiff, who  was  a  freeholder,  did  not  assault  the  defendant,  but 
that  all  the  other  facts  contained  in  the  plea  were  proved ;  it 
was  holden,  that  that  part  of  the  plea,  which  the  jury  had 
found,  constituted  a  good  defence ;  for  although  the  sheriff 
had  not  any  authority  to  commit,  yet  it  was  his  duty  to  pre- 
serve order  and  decency  in  the  county  court.  In  an  action 
for  false  imprisonment,  if  the  defendant  can  take  advantage 
of  the  statute  of  limitations,  he  must  plead  that  he  was  not 
guilty  within  four  years.  If  an  action  be  brought  for  de- 
taining plaintiff  in  prison*  from to ,  and 

defendant  plead  (as  he  may)  as  to  part,  not  gtdUy  toithin  four 
years,  plaintiff  may  reply,  that  it  was  one  continued  impri- 
sonment, and  so  oust  the  defendant  of  the  benefit  of  the  sta- 
tute. Where  a  declaration  for  false  imprisonment  against  A. 
and  B.  contained  two  counts^,  to  both  of  which  the  defen- 
dants pleaded  not  ffuUty,  and  justified  the  first  under  mesne 
process,  A.  as  the  plaintiff  in  that  action,  and  B.  as  the  bai- 
liff: and  the  plaintiff,  by  a  new  assignment,  admitting  the  ar- 

X  M'Cloughan  V.  Clayton, HoU*sN.  P.     z  Coventry  v.  Apsley,  Salk.  420. 

C.  478.  Bayley,  J.  a  Atkinson  v.  Matteson,  2  T;  R.  172. 

y  Spilsbury  v.  Micklethwalte,  1  Taunt. 

146. 
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rest  to  be  lawful,  replied  that  B.,  with  the  consent  of  A.,  vo- 
luntarily released  him,  and  that  they  afterwards  imprisoned 
him  for  the  time  mentioned  in  the  first  count ;  the  plaintiff 
having  fisdled  in  provuig  the  new  assignment,  by  not  shewing 
the  consent  of  A. ;  it  was  holden  that  he  should  not  be  per- 
mitted to  prove  the  same  trespass  against  B.  imder  the  other 
count.  The  plaintiff  declared  for  an  assault,  battery,  and 
imprisonment,  and  having  proved  a  trifling  imprisonment** 
but  not  any  battery,  obtained  a  verdict,  with  one  fisirthing 
damages.  Sir  James  Mansfield,  C.  J.  certified  under  stat* 
43  Eliz.  c.  6.  An  appUcation  was  made  to  the  court,  that 
the  plaintiff  might  have  full  costs,  notwithstanding  the  cer- 
tificate, on  the  ground  that  every  imprisonment  included  a 
battery,  and  consequently,  that  tJiis  case  fell  within  the  ex-» 
ception  mentioned  in  the  statute ;  but  the  court  were  clearly 
of  opinion,  that  the  plaintiff  was  deprived  of  his  costs  by  the 
certificate;  observing,  that  it  was  absurd  to  contend  that 
every  imprisonment  included  a  battery.  It  may  be  remarked, 
that  Kenyon,  C.  J.  had  ruled  otherwise,  in  Oxley  v.  Flower 
and  another y  B.  R.  Middlesex  Sittings,  December  4th,  1800, 
MSS.  In  another  action  for  false  imprisonment,  the  jury,  by 
the  direction  of  the  C.  J.,  found  a  verdict  for  the  plaintiff  with 
Is.  damages.  Erskine,  for  the  defendant,  requested  the  C.  J. 
to  certify ;  but  he  refused,  on  the  ground  taken  by  the  coun- 
sel for  the  plaintiff  in  the  preceding  case,  that  every  impri- 
sonment included  a  battery,  and  consequently  that  this  case 
fell  within  the  exception  mentioned  in  the  statute.  It  might 
be  inferred  from  the  preceding  case  of  Emmeit  v.  Lyne^  that 
if  a  battery  were  proved,  the  judge  could  not  certify :  but  it 
has  been  solemnly  decided,  in  Wiffin  v.  Kincard,  2  New  R. 
471.  that  whether  there  be  a  proof  of  a  battery  or  not,  still 
the  judge  may  certify,  with  respect  to  the  imprisonment,  and 
thereby  deprive  the  plaintiff  of^^  his  costs ;  and  the  same  rule 
holds,  although  the  imprisonment  is  laid  in  a  separate  count. 
Briggs  v.  Bowgin,  2  Bingh.  333.  To  a  declaration  in  trespass 
for  assaulting  and  beating  plaintiff,  imprisoning  him  for  a  long 
time,  and  during  that  time  tearing  his  clothes,  defendant 
pleaded  the  general  issue,  and,  as  to  the  assaulting,  beating, 
and  tearing  the  clothes,  a  justification.  Plaintiff  replied,  that 
the  detention  was  longer,  and  the  other  trespasses  committed 
with  more  violence,  than  was  necessary  for  the  purposes  al* 
leged  in  the  plea.  Issue  was  joined  thereupon,  and  on  this 
and  the  general  issue  plaintiff  had  a  verdict  for  one  shilling. 
The  judge  certified  to  deprive  of  costs  under  stat.  43  Eliz« 

b  Emmctt  v.  Lyne,  1  Bos.  and  Pul.  N.  R.  265. 
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c.  6.  s.  2.,  and  did  not  certify  under  stat.  22  &  23  Car.  2.  c.  9. 
s.  136,  that  a  battery  was  proved.  Held®,  1.  That  as  the  ac- 
tion appeared  to  be  for  a  battery,  the  judge  could  not  certify 
under  stat.  43  Eliz.  2.  That  the  battery  was  admitted  on  the 
record,  and  therefore  the  plaintiff  was  entitled  to  full  costs 
without  a  certificate  under  stat.  22  &  23  Car.  2.  c.  9. 

c  Bone  ▼.  Daw,  3  Ad.  &E11.  711. 
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INSURANCE. 

I.  Of  Insurance  in  general. 
II.  Of  Marine  Insurance — The  Policy — Different  Kinds — 
Requisites — Rule  of  Construction. 

III.  fVhat  Persons  may  be  insured — Who  may  be  Insurers — 
What  may  be  insured. 

IV.  Of  Losses, 

1.  By  Perils  of  the  Sea. 

2.  By  Capture,  and  herein  of  the  Effect  of  an  Embaryo  on 

the  Contract  of  Insurance, 

3.  By  Arrests,  SfC. 

4.  By  Barratry. 

5.  By  Fire. 

6.  By  other  Losses. 

y •  Of  total  Losses  and  of  Abandonment. 
VI.  Of  partial  Losses. 
VII.  Of  Adjustment. 

VIII.  Of  the  Remedy  by  Action  for  Breach  of  the  Contract 
of  Insurance,  and  herein  of  the  Declaration — Plead* 
ings — Consolidation  Rule. 
IX.  Of  the  several  Grounds  of  Defence  on  which  the  In- 
surer  may  insist; 

1.  Alien  Enemy. 

2.  Illegal  Voyage  or  illegal  Commerce. 

3.  Misrepresentation,  Concealment,  Suppression. 

4.  Breach  of  Warranty, 

C  1 .  Time  of  Sailing. 

jp  J  2.  Safety  of  a  Ship  at  a  particular  Time. 

J!.xpres8  <  3    j,^  ^^^  ^.^^  Convoy. 

(4.  Neutral  Property. 

T     7*  J  S  1*  •^<^^  ^0  deviate. 
Implied  ^  2    Seaworthiness. 

5.  Re-assurance. 

6.  Wager  Policy. 
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X.  Evidence — Damages. 
XL  Premium — Return  of. 
XIL  Of  Bottomry  and  Respondentia- 

XIII.  Insurtmce  upon  Lives. 

XIV.  Insurance  against  Tire. 


I.  Of  Insurance  in  generai. 

Insurance  is  an  agreement  whereby  one  party,  in  con- 
sideration of  a  sum  of  money,  either  given  or  contracted  for, 
undertakes  to  pay  to  the  other  party  a  certain  sum  of  money 
upon  the  happening  of  some  event.  A  policy  of  insurance 
is  the  instrument  in  which  the  terms  of  this  agreement  are 
set  forth.  To  this  instrument  the  insurer  having  subscribed 
his  name,  and  in  the  case  of  marine  insurances,  the  sum 
which  he  undertakes  to  pay,  in  case  the  contingency  happens, 
is  termed  the  insurer  or  underwriter.  The  siun  of  money, 
received  by  the  insurer  as  a  consideration  for  his  undertaking, 
is  termed  the  premium,  and  the  paity  protected  by  the  insur- 
ance the  insured  or  assured.  The  subject  matter  of  insur- 
ance is  as  various  as  the  different  species  of  property,  and  the 
different  kinds  of  danger  to  which  they  may  be  exposed.  In 
some  cases,  however,  a  contract  of  insurance  may  be  void,  as 
being  against  the  policy  of  the  common  law ;  in  other  cases, 
as  being  contrary  to  the  express  provisions  of  a  statute  (1). 
These  are  the  only  limits  to  the  subject  of  insurance.  The 
following  sections  will  be  confined  to  an  investigation  of  three 
species  of  insurance  only:  1.  Marine  insurance.  2.  Insur- 
ance upon  lives.    3.  Insurance  against  losses  by  fire. 


(1)  The  interference  of  the  legidatare  has  frequently  been  deemed 
necessary  to  provide  against  the  mischiefs  arising  from  insmwices 
calculated  merely  to  excite  and  encourage  a  spirit  of  gaming,  and 
thereby  to  subvert  the  morals  and  impair  the  industrious  habits  of 
the  people.  See  the  stat.  9  Ann.  c.  6.  s.  57,  whereby  a  penalty  is 
imposed  on  persons  setting  up  offices  for  making  assurances  on  mar- 
riages, births,  christenings,  and  service.  See  also  stat.  27  G.  3.  c.  1, 
against  fraudulent  insurances  upon  lottery  tickets. 
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IL   Of  MarvM  Iwurofice—The  Potiey—Difereni  Kinds-- 

Requisites— Ride  of  Construction, 

Of  Marine  Insurance. — ^Marine  insurances  are  made  for 
the  protection  of  persons  having  an  interest  in  ships^  or  goods 
on  boards  from  the  loss  or  damage  which  may  happen  to  them 
during  a  certain  voyage^  or  a  fixed  period  of  time^  Insurance 
on  ships  and  merchandize  greatly  conduces  to  the  advance- 
ment of  trade  and  navigation,  and  the  extension  of  conmierce, 
by  dividing  a  risk  which  might  be  ruinous,  and  enabling  par- 
ties to  unckrtake  larger  adventures  than  it  would  otherwise 
be  prudent  for  them  to  undertake.  The  nature  of  this  con- 
tract is  a  contract  of  indemnity^,  and  this  principle  ought 
always  to  be  kept  in  view  in  considering  questions  relative  to 
insurance.  But  although  indemnity  is  the  principle  of  insu- 
rance, yet  the  contract  of  insurance  is,  like  other  contracts, 
subject  to  explanation  and  construction,  regulated  in  some 
countries  by  positive  law,  m  this  country  by  usage*";  and  it 
will  be  found,  that  absolute  and  perfect  mdemnity  cannot  be 
attained  in  all  cases  and  under  every  possible  event  One 
familiar  instance  may  be  mentioned :  if  goods  sustain  damage 
on  the  voyage  but  arrive  at  the  plao^  of  destination,  the  freight 
may  become  payable,  although  by  reason  of  the  damage  the 
value  of  the  goods  may  fall  short  of  the  amount  of  freight ; 
but  the  freight  cannot  be  added  to  the  amount  of  the  damage, 
and  the  assured  has  not  a  perfect  indemnity  for  his  loss* 

The  Policy, — ^The  policy  of  insurance,  which  has  been 
defined  to  be  the  instrument  in  which  the  terms  of  the  agree- 
ment are  set  forth,  is  generally  printed,  with  a  few  terms 
superadded  in  writing,  ^culated  either  to  control  and  con- 
fine, or  to  enlarge  and  extend,  the  printed  language,  and 
thereby  to  render  it  subservient  to  the  intention  ot  the  parties 
in  the  particular  contract  The  form  of  the  policy  is  at  this 
day  nearly  the  same  as  that  anciently  used  among  mer- 
chants (2) ;  every  policy  still  referring  to  those  made  in  Lom- 

a  Marsh.  2.  c  Per  Ld.  Tenterden,  delivering  judg*- 

b  Qodsall  V.  Boldero,  9  East,  81 .  recog-  ment,  Winter  v.   Haldimand,  2  D. 

nized  by  Ld.  Ellenborough  in  £ain-  and  Ad.  656. 

bridge  v.  Neilson^lO  East,  344. 


(2)  See  the  form  of  policy  of  insurance  used  in  London  on  ship 
or  goods  in  the  appendix  to  Mr.  Justice  Park's  valuable  treatise.  Se^ 
the  Scotch  form,  in  Miller's  Elements  of  the  Law  relating  to  Insur- 
ances,  8vo,  1787.  p.  30. 
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bard  Street,  where  t&e  Italians  (who  introduced  them  into 
England)^  used  to  meet  at  a  house  called  the  Pawn-house,  or 
Ijombard,  for  transacting  business,  before  the  building  the 
Royal  Exchange.  The  instrument  is  inaccurate  and  ungram- 
matical,  but  having  acquired  a  sense  from  judicial  decision 
and  the  usage  (3)  of  trade,  it  may  be  safer  to  adhere  to  the 
old  form  than  to  substitute  another,  though  more  correct.  It 
is  a  simple  contract,  by  which  the  heir  is  not  bound,  although 
the  word  ^^  heirs'^  is  erroneously  used  in  the  present  form  of 
the  policy.  The  parties  are  bound  by  the  contents  of  the 
instrument,  and  unll  not  be  permitted  to  give  parol  evidence 
contradicting^  or  restraimng^  the  express  terms  thereof  (4). 

Different  Kinds  of  Policies. — ^Policies  are  of  four  different 
kinds:  1.  An  interest  policy.  2.  A  wager  policy.  3.  An 
open  policy.  4.  A  valued  policy.  1.  An  interest  policy  is, 
where  the  assured,  has  a  real,  substantial,  assignable  interest 
in  the  thing  insured'.      2.    A  tvoffer  policy  is  an  insurance 

d  Kabes  v.  Knig^htly,  Skinn.  54.    See       ham,    3   Campb.    57.      Mejrer   t. 
also  Henkle  t.  the  Royal  Ezch.  Aas.        Everth,  4  Campb.  22. 
Comp.  1  Vez.  317.     Hoare  v.  Gra-    e  Weston  v.  Ernes,  1  Taunt  115. 

f  Marshall,  199. 


(3)  How  far  the  words  of  this  -written  instrumeDt  ought  to  be 
controlled,  or  any  words  supplied  from  the  usage  of  merchants,  is  a 
question  which  deserves  great  consideration,  as  it  may  afiect  a  main 
principle  in  the  law  of  evidence. 

(4)  A  mistake  in  a  policy  may  be  altered,  by  consent,  after  it  is 
tmderwritten.  Bates  v.  Grabhtau,  Salk.  444.  In  a  case  where  the 
clerk  of  the  miderwriter  had  been  guilty  of  a  mistake,  and  had  not 
pursued  the  written  instruction  of  the  underwriter,  a  court  of  equity 
decreed  relief.  Motteux  v.  Got;,  and  Comp.  of  London  Assurance, 
1  Atk.  545.  A  polic)'  was  executed  by  defendant  in  the  printed 
form  *,  without  any  specific  subject  of  insurance  being  inseited  in 
writing,  or  value  declared.  The  subject  matter  was  afterwards  added 
in  writing,  and  the  addition  signed  by  other  underwriters.  It  was 
holden,  that  the  assured  could  not  recover  against  defendant,  who 
had  not  signed,  on  the  contract,  as  it  stood'  altered  by  the  inser- 
tion. So  if  the  assured,  after  subscription  by  the  underwriter,  strikes 
out  with  a  pen  the  time  of  warranty  of  staling,  which  stood  in  the 
body  of  the  policy,  and  inserts  in  a  memorandum  in  the  margin  a  dif- 
ferent time  for  sailing,  which  the  underwriter  does  not  sign,  the 
policy  is  thereby  destroyed.  Faxrlie  v.  Christie,  7  Taunt.  416.  See 
also  CampheU  v.  Christie,  2  Stark.  64,  to  the  same  effect.  But  an 
immaterial  alteration  will  not  vitiate  the  policy.  Sanderson  v.  8y» 
monds,  1  Brod.  and  Bingh.  426. 

*  Langhorn  v.  Cologan,  4  Taunt  330. 
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founded  on  an  imaginary  risk,  where  the  assured  has  not  any 
interest  in  die  thing  insured,  and  consequently  cannot  sustain 
any  injury  by  the  happening  of  the  event  insured  agsdnst. 
3.  An  open  policy  is,  iraere  the  value  of  the  thing  insured  is 
not  inserted  m  the  policy,  and  must  therefore  be  proved  at 
the  trial,  if  a  loss  happens.  4.  A  valued  policy  is  where  the 
value  of  the  thing  insured  has  been  settled  by  agreement 
between  the  parties,  and  that  value  inserted  in  the  policy  in 
the  nature  of  liquidated  damages  so  as  to  supersede  the  neces- 
sity of  proving  it,  in  case  of  a  total  loss.  The  custom  of 
making  valued  poUcies  arose  soon  after  the  stai.  19  6. 2.  c.  37* 
and  such  policies  were  decided  to  be  legal  by  Lee,  C.  J.  since 
which  time  the  constant  usage,  in  case  of  a  totel  loss,  has 
been  to  let  the  valuation  stand,  and  the  parties  are  estopped 
from  altering  it.  That  statute  was  made  in  order  to  prohibit 
mere  wagering  poUcies  by  persons  insuring  who  had  no  inter- 
est in  the  thing  insured,  and  therefore  it  avoids  policies  made, 
interest  or  no  interest y  or  without  further  proof  of  interest  than 
the  policy  itself.  The  effect,  therefore,  of  a  valued  pohcy  is 
not  to  conclude  the  underwriter  from  shewing  that  the  assured 
had  no  interests^,  and  that  in  &ct  it  was  a  mere  wagering 
policy  within  the  statute;  but  in  order  to  avoid  disputes  as  to 
the  quantum  of  the  interest  of  the  assured,  the  parties  agree 
that  it  shall  be  estimated  at  a  certain  value.  If  goods  are 
fraudulently  over-valued  in  a  pohcy  of  insurance,  with  intent 
to  cheat  the  underwriters,  the  contract  is  entirely  vitiated,  and 
the  assured  cannot  recover  even  for  the  value  actually  on 
board^.  K.,  an  Elast  India  captain,  having  borrowed  money 
of  R.,  in  order  to  secure  R.  arranged  with  P.  that  K.  should 
draw  in  favour  of  R.  bills  on  C.  (P.^s  agent  in  Calcutta,)  pay- 
able thirty  days  afler  the  arrival  of  the  ship  B.,  which  bills  K. 
was  to  indorse  to  P.,  and  P.  was  to  negotiate  on  Calcutta  upon 
K.'s  consigning  to  C.  goods  to  double  the  amount  of  the  bill^ 
it  was  holden^,  first,  that  P.  had  no  insurable  interest  in  tiiese 
bills;  secondly,  that  even  supposing  he  had,  he  could  not 
recover  upon  a  policy  describing  them  as  biUs  of  exchange. 

Reqtdsites  of  the  Policy. — In  order  to  illustrate  the  nature 
of  the  policy,  it  will  be  proper  to  consider  tiie  essential  parts 
of  which  it  is  composed,  which  are  as  follow:  1.  The  name 
of  the  party  insured,  or  of  his  agent.  2.  The  name  of  the 
ship.    3.  The  subject  matter  of  me  insurance.    4.  The  voy- 

g  Per  Lawrence,  J«  in  Sbawe v.  Fehon,    h  Haigh  v.  De  la  Cour,  3  Campb.  319. 
2  East,  1 16.  i    Palmer  v.  Pratt,  2  Bingb.  185. 
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age  insured.  5.  The  perils  against  which  the  insurer  und^* 
tdces  to  indemnify  the  assured^  6.  The  memorandum* 
7-  The  date  and  subscription.    8.  The  stamp. 


1.   The  Name  of  the  Party  iniured,  or  of  hie  Agent, 

A  custom  prevailed  formerly  of  effecting  marine  insurances 
in  blanks  that  is^  without  specifying  the  name  of  the  person 
for  whose  benefit  such  insurances  were  made*  This  practice 
haying  been  found  productive  of  great  inconvenience^  it  was 
enacted^  by  stat.  25  6. 3.  c.  44,  that  where  policies  were  made 
by  persons  residing  in  Great  Britain,  the  names  of  the  per- 
sons interested  should  be  inserted  therein,  or  the  names  of 
the  persons  who  should  effect  the  same,  as  agents  for  the 
persons  interested,  and  in  the  case  of  persons  not  residing  in 
Great  Britain,  the  names  of  the  agents.  Soon  after  this 
statute  was  passed,  a  question  arose  upon  it,  whether,  when 
an  agent  effected  a  policy  for  his  principal  residing  abroad, 
it  was  necessary  that  the  name  of  the  agent  should  be  inserted 
in  the  policy,  eo  nomine^  as  agent.  The  Court  of  King's 
Bench  were  clearly  of  opinion  that  it  was  necessary^.  It  was 
holden  also  to  be  necessary  that  the  names  of  dU  the  persons 
interested  should  be  inserted^  The  provisions  of  the  pre- 
ceding statute  having  been  found  to  be  injurious  to  the  inter-* 
ests  of  the  ship-owners  and  merchants,  and  inadequate  to  the 
purpose  for  which  they  were  designed,  the  legislature  again 
interposed,  by  repealing  this  statute,  and  enacting  another™^ 
whereby  it  was  declared,  ^^  that  no  person  should  effect  any 
policy  on  any  ship,  goods,  or  other  property,  without  first 
mserting  the  names,  or  usual  stile  and  firm  of  dealing  (5),  6f 
the  persona  interested  in  such  assurance;  or  of  the  consignors 
or  consignees  of  the  property  insured;  or  of  the  persons 
residing  in  Great  Britam  who  receive  the  order  for,  and  effect 
the  pohcy;  or  of  the  persons  who  give  the  order  to  the  agent 
immediately  employed  to  effect  the  policy;  and  that  every 
policy  made  contrary  to  the  meaning  of  this  act  should  be 

k  Pray  t.  Edie,  1  T.  R.  314.  m  28  G.  3.  c.56. 

1    Wilton  T.  ReastODi  London  Sittings 
after  M.  T.  1787.    Park,  20.  7th  ed. 


(5)  The  persons  interested  were  denominated  m  the  policy  "  The 
tnistees  of  Messrs.  K.  F.  and  Co."  Lord  Ellenborough  thought 
that  this  might  be  considered  as  their  usual  style  and  firm  of  dealing 
for  the  purposes  of  this  act.    Hibhert  v.  Martin,  1  Campb.  5361: 
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void  (6)/^    It  is  not  necessary  under  this  statute  (as  it  wad 
under  the  former)  that,  where  an  insurance  is  effected  by  an 
agent,  the  name  of  the  agent  should  be  inserted  in  the  policy, 
eo  nomine,  as  agent.     Hence  where  a  poHcy  was  effected  by 
A.  and  Co.^  (who  were  the  brokers  and  general  agents  of  the 
party  interested,)  and  A.  and  Co.  were  not  described  as  agents 
in  the  policy;   but  it  having  been  averred  in  the  declaration, 
that  ^^  A.  and  Co.  were  the  persons  residing  in  Great  Britain, 
who  received  the  order  for,  and  effected  the  insurance,'^  it 
was  holden  sufficient.      In  a  case  where  the  policy  was 
effected  by  insurance-brokers^,  who  stated  themselves  in  the 
policy  to  have  effected  it  '^  as  agents;'^  and  it  was  averred  in 
the  declaration  that  they  were  the  persons  residing  in  Great 
Britain  who  received  the  order  for  and  effected  the  insurance; 
but  it  did  not  appear  that  they  were  in  any  other  instance  the 
agents  of  the  party  interested;   it  was  objected,  that  a  mere 
broker  was  not  within  the  description  of  persons  mentioned  in 
Stat.  28  G.  3.,  and  that  by  the  expression  ^^  as  agents,^'  used 
in  tiie  policy,  the  underwriter  had  been  deceived,  since  he 
might  have  been  led  to  suppose  that  the  brokers  were  the 
general  agents  of  the  plaintiff,  which  they  did  not  appear  to 
have  been.    But  the  court  overruled  the  objection,  conceiving 
that  the  intention  of  the  l^slature  had  been  satisfied  by  in- 
serting the  names  of  the  persons  immediately  employed  to 
effect  the  poUcy.    A.  having  consigned  a  cargo  to  B.P,  trans- 
mitted the  bills  of  lading  to  C.  his  (t.  e.  A.'s)  general  agent,  witii 
directions  to  deliver  them  to  B.,  in  order  that  B.  might  insure 
the  cargo;   shortly  afterwards  A.  drew  a  bill  of  exchange  on 

B.  for  tiie  amount  of  the  cargo  in  fisivour  of  C,  and  remitted 
the  same  to  C.  to  procure  acceptance.  B.  refused  to  accept 
the  bill  of  exchange,  and  returned  the  bills  of  lading  to  (J., 
who  thereupon  caused  an  insurance  to  be  effected  on  the 
caigo  in  his  own  name,  and  having  informed  A.  of  what  he 
had  done,  A.  approved  of  it.  A  loss  happened.  In  an  action 
on  the  policy,  it  was  averred  in  the  declaration,  that  the  in- 
terest was  in  A.,  and  that  C.  made  the  insurance  as  his  agent, 
and  for  his  use  and  benefit,  and  that,  at  the  time  of  making  i<^ 

C.  resided  in  Great  Britain.   It  was  holden,  that  C.  fell  within 

n  De  Vignier  v.  Swanson,  B.  R.  M.    p  Wolff  v.  HomcasUe,  1  Bos.  8l  Pul. 

39  G.  3.  1  Bos.  &  Pul.  346.  n.  316. 

o  Bell  Y.  Gikon,  1  Bos.  &Pul.  345. 


(6)  "  This  statute  must  receive  the  most  liberal  construction,  that 
the  words  will  bear."    Per  Bullcr,  J.  1  Bos.  &  Pul.  322. 
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the  description  of  persons  mentioned  in  the  statute.  He 
might  be  considered^  1^  as  the  consignee^  inasmuch  as  he  was 
the  general  agent  of  A.^  and  had  in  his  possession  the  bills  of 
lading  which  had  been  returned  by  B.^  the  original  consignee; 
2;  as  the  person  who  had  received  the  order  to  insure;  for  the 
subsequent  approbation  of  A.  was  equivalent  to  a  previous 
oider^  and  consequently  the  policy  was  well  effectea  in  the 
name  of  C.  A  declaration  stating  that  A.  (the  plaintiff) 
caused  to  be  effected  a  policy,  containing  that  B.  made  assu- 
rance, and  averring  the  interest  in  C.  with  a  promise  by  the 
defendant  to  the  plaintiff,  in  consideration  of  the  premium 
paid  by  the  plaintiff,  was  holden  good,  after  verdict^. 


2.  The  Name  of  the  Ship. 

The  name  of  the  ship  should  be  truly  described  in  the 
pohcy,  for  if  the  underwriter  should  be  deceived,  or  preju- 
diced by  a  false  name  having  been  given  to  him,  he  will  not 
be  bound.  To  avoid  any  inconvenience  which  may  arise  from 
a  mistake  in  the  name  of  a  ship,  it  is  usual  to  add  in  the 
policy,  to  the  name  given,  these  words,  ^^  or  by  whatever  other 
name  or  names  the  same  ship  should  be  called;  ^^  in  which 
case,  although  it  should  appear  that  the  real  name  of  the  ship 
was  different  from  that  inserted  in  the  pohcy,  yet,  if  the 
identity  of  the  ship  can  be  proved,  and  if  it  does  not  appear 
that  the  underwriter  will  sustain  any  prejudice,  the  variance 
will  be  immaterial.  As  where  an  insurance  was  made  upon 
a  ship  called  the  Leopard',  or  by  whatsoever  other  name,  &c.'^ 
whereof  was  master,  for  that  voyage,  A.  B.,  and  upon  the  evi- 
dence of  A.  B.  it  appeared,  that  the  ship  of  which  he  was 
master  was  called  tiie  Leonard;  and  was  never  called  by  the 
name  of  the  Leopard;  it  was  holden  by  Lee,  C.  J.,  that  by 
reason  of  the  general  words,  ^^by  whatsoever  name,  &c.^^  it 
was  only  necessary  to  prove  the  identity,  which  was  done 
here  by  A.  B.,  who  said  that  he  was  master  of  the  Leonard. 
So  where  a  broker  had  received  instructions  to  insure  goods 
on  board  an  American  ship,  called  "  the  President  V'  but  by 
mistake  had  stated  it  in  the  policy  all  as  one  name  of  a  ship, 
called  ^^the  American  ship  IVesident,^^  instead  of  stating  it  as 
part  name  and  part  descnption;  it  was  holden,  that  the  gene- 

q  MeUish  v.  Bell,  15  East,  4.  in  Le  Mesurier  v.  Vaughan,  6  East, 

r  Hall  T.  Molineux,  coram  Lee,  C.  J.        386. 
cited  and  recognised  by  Lawrence,  J.    a  Le  Meiurier  v.  Yaughan,  6  East,  382. 
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ral  words^  or  ^^  by  whatever  other  name  called/'  had  cured  the 
mistake;  the  identity  of  the  ship  in  which  the  goods  were  lost^ 
with  that  in  which  they  were  insured  for  the  voyage,  being 
proved,  and  it  not  appearing  that  the  underwriter  could  be 
prejudiced  by  the  mistake.  Where  there  is  a  policy  on  goods 
to  be  thereafter  declared,  by  ship  or  ships,  if  the  broker  by 
mistake  makes  a  written  deckration  upon  goods  by  a  wrong 
ship,  to  which  the  underwnters  put  their  initials;  he  may 
afterwards,  in  compliance  with  the  orders  of  the  assured, 
declare  upon  goods  by  another  ship,  without  the  assent  of  the 
underwriters  and  widiout  a  new  stamp.  Robinson  v.  Tburoj^, 
3  Campb.  158  (7),  1  M.  and  S.  217.  S.  C. 


3.  7%e  Subject  Matter  of  the  Insurance. 

The  subject  matter  of  the  insurance  ought  to  be  inserted  in 
the  policy,  that  is,  whether  it  be  ship,  goods,  freight,  &c.;  but 
it  is  not  necessary  that  the  particular  kind  of  goods  should  be 
specified.  But  the  assured  should  take  care  that  the  terms 
used  are  large  and  comprehensive  enough  to  embrace  accu- 
rately and  precisely  all  the  objects  of  the  insurance^.  Respon- 
dentia cannot  be  insured  under  the  denomination  oi  goods ,  for 
by  the  custom  of  merchants,  respondentia  must  be  insure^} 
under  a  special  denomination^  (8).    Provirions  which  are  ne- 

t   See  Winter  v.  Haldimand,  2  B.  ^e         u  Glover  v.  Black,  3  Burr.  1394.  1  Bl. 
Ad.  649.  R.  405.  recognised  in  l^imonds  and 

Loder  v.  Hodgson,  6  Bingh.  1 14. 


(7)  "  The  declaration  of  interest  does  not  require  any  assent  on 
the  part  of  the  underwriters.  They  put  their  initials  to  it,  not  for 
the  purpose  of  expressing  their  assent,  but  to  authenticate  the  deda- 
ration,  and  to  prevent  fraud  in  changing  the  subject  matter  intended 
to  be  covered  by  the  insurance.  The  contract  between  the  parties  is 
complete  when  the  underwriters  have  signed  the  policy.  The  de- 
claration of  interest  is  the  mere  ezotsise  of  a  power  conferred  upon 
the  assured.  It  is  generally  put  upon  the  policy  for  convenience, 
but  this  is  not  necessary;  nor  is  there  any  necessity  for  its  being  in 
writing."    Per  Ld.  Ellenborough,  C.  J.,  S.  C. 

(8)  In  Gre^or^v.CAm^te,  Park,  14;  Marshall,  94, 225.  3Doug.419. 
S.  C.»  an  insurance  had  been  made  on  behalf  of  the  captain  of  an 
East  Indiaman  on  goods,  specie,  and  effects,"  on  board  his  ship;  the 
plaintiff  claimed  to  recover  money  which  he  had  expended  for  ih&  use 
of  the  ship,  and  for  which  he  charged  respondentia  interest;  it  was 
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cessary  for  the  use  of  the  ship's  crew^  and  on  board  at  the 
time  of  insurance,  are  comprehended  under  the  word  ^^Jwmi- 
twe^^  and  are  protected  by  a  policy  on  the  ship  and  fur- 
niture*. 


4.  The  V ay  age  insured. 

The  voyage  insured  must  be  truly  and  accurately  described 
in  the  pohcy7,  namely,  the  time  when,  and  place  at  which,  the 
risk  is  to  f)^in,  the  place  of  the  ship's  departure,  the  place 
of  her  destination,  and  the  time  when  the  risk  shall  end.  A 
ship  was  insured  ^^at  and  from  Genoa,''  her  loading  consisting 
of  perishable  commodities'.  The  loading  was  put  on  board 
at  Leghorn,  whence  the  vessel  had  sailed,  bound  for  Dublin; 
but  losing  her  convoy  she  had  put  into  Genoa,  where  she  lay 
nearly  five  months,  and  then  sailed.  The  insurance  was  made 
a  few  days  after  the  ship  had  sailed  from  Genoa,  at  which 
time  the  above-mentioned  circumstances  were  known  to  the 
assured,  but  not  communicated  to  the  underwriter.  A  few 
days  after  the  ship  put  to  sea  she  was  shattered  by  a  storm^ 
and  the  cargo  considerably  damaged.  In  an  action  on  the  po- 
licy, it  was  proved  that  it  had  been  always  considered  as  ma- 
terial to  acquaint  the  underwriter,  whether  the  insurance  was 
to  be  at  the  commencement  or  in  the  middle  of  a  voyage. 
It  was  holden,  that  the  plaintiff  was  not  entitled  to  recover. 
In  an  action  upon  a  policy  of  insurance  at  and  from  aU,  any, 
or  wery  port  and  place  on  the  coast  of  Brazil,  and  after  the 
17  th  day  of  September  to  the  Cape  of  Good  Hope,  upon  goods 
and  ship,  banning  the  adventure  upon  the  goods  from  the 
loading  diereof  aboard  the  ship,  at  aU,  any,  or  every  port  and 
place  on  the  coast  of  Brazil,  and  from  the  l7th  day  of  Sep^ 
tember,  1800,  and  upon  the  ship  in  the  same  manner;  it  ap- 
peared that  the  goods,  for  the  loss  of  which  the  plaintiff  de- 
clared, had  been  put  on  board  at  the  Cape.     It  was  holden% 

z  BrougbT.  Whitmore,  4  T.  R.  206.  a  Robertson  t.  Frencb,  4  Eait,  130. 

7  Manhall,  227.    Smitb  ▼.  YeltoD,  D.  See  Spitta  v.  Woodman,  2  Taunt. 

P.  21  July,  1806.  416.    Horneyer  t.  Lushington,  15 

t  Hodgion  T.  Richardson,  1  Bl.  Rep.  East,  46. 

463. 


proved  by  several  East  India  captains,  that  this  kind  of  interest  was 
always  insured  under  the  denomination  of  "  goods,  specie,  and  ef- 
fects." The  oourt  held,  that  under  this  express  usage  the  plaintiff 
was  entitled  to  recover. 


950  INSURANCE. 

that  the  plaintiff  could  not  recorer;  for  the  obvioas  meaning 
of  the  policy  was,  that  the  adventure  was  to  attach  on  goods 
and  ship,  after  a  loading  of  goods  had  taken  place  on  the 
coast  of  Brazil;  and  as  that  circumstance  or  event  never 
took  place  in  the  present  instance,  the  policy  of  course  never 
attached  at  all.  A  policy  at  and  from  6.  on  goods,  be^- 
ning  the  adventure  from  the  loading  on  board  the  ship,  will 
not  protect  goods  laden  on  board  before  the  ship^s  arrival  at  G  \ 
The  foregouig  cases  have  been  considered  as  laying  down  a 
rule  of  strict  construction  not  to  be  favoured;  hence  if  there 
be  any  thing  to  indicate  that  a  prior  loading  was  contem- 
plated, it  wiU  release  the  case  from  that  strict  construction ; 
as  where  the  policy  was  on  goods  at  and  from  O.  to  any  port 
in  the  Baltic,  beginning  die  adventure  from  the  loading 
thereof  on  board  tibe  ship,  and  the  policy  was  declared  to  be 
in  continuation  of  a  former  policy;  which  was  a  policy  from 
V.  to  her  port  of  discharge  in  the  united  kingdom,  or  any 
ports  in  tiiie  Baltic,  with  liberty  to  take  in  and  discharge 
goods,  wheresoever,  to  return  twelve  per  cent,  if  the  voyage 
ended  at  6.;  it  was  holden^  that  the  assured  were.entitled  to 
recover,  although  the  goods  were  not  loaded  on  board  at  G. 
but  at  v.,  and  fdthough  the  defendant  was  not  an  underwriter 
on  the  former  policy.  So  where  the  policy  was  on  goods  at 
and  from  Pemambuco  to  Maranham,  and  thence  to  Liverpool, 
beginning  the  adventure  on  the  goods  from  the  loading  there- 
of, on  board  the  ship,  wheresoever;  it  was  holden^,  diat  it 
would  cover  goods  previously  loaded  at  Liverpool,  and  which 
arrived  at  P.  but  were  not  unloaded  there,  and  afterwards 
sustained  a  partial  loss  by  wreck  in  the  voya^  from  P.  to  M. 
If  a  ship  be  msured  for  one  voyage^,  and  sads  upon  another, 
although  she  be  taken  before  she  arrives  at  the  dividing 
point  of  the  two  voyages,  the  policy  is  dischaiged.  So  if  a 
ship,  insured  from  a  certain  time^,  sail  be/ore  the  time  on  a 
different  voyace  from  that  insured,  the  assured  cannot  recover, 
though  she  w^rwards  get  into  die  course  of  the  voyage  de- 
scribed in  the  policy,  and  is  lost  after  the  day  on  which  the 
policy  was  to  have  attached.  It  is  to  be  observed  9,  however, 
that  if  the  termini  of  the  intended  voyage  are  the  same  with 
that  described  in  the  policy,  a  mere  intention  to  touch  at  a 

b  Langfaorn  v.  Hardy,  4  Taunt  028.  d  Gladstone  v.  Clay,    1   M.  and  S. 

See  Spitta  v.  Woodman,  2  Taunt.  418. 

416.  S.  P.  e  Wooldridge  v.  Boydell,  1  Doug.  16. 

c  Bell  T.  Hobton,   16  East,  240.    3  f  Way  v.  Modigliani,  2  T.  R.  30. 

Campb.  272.  8.  C.    See  also  Rick-  g  Kewley  t.  Ryan,  2  H.  Bl.  343.  cited 

man  t.  Caratain,  5  B.  &  Ad.  651.  2  by  Bayley,  J.  in  Hare  ▼.  Travis,  7 

Ner.  k  M.  562.                             .  B.  &  C.  18. 
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particular  port  out  of  the  usual  track  of  the  voyage  insured^ 
will  be  considered  only  as  an  intention  to  deviate^  and  as 
such  will  not  vacate  the  policy.  The  voyage  is  to  be  consi- 
dered as  the  same^  until  the  vessel  arrives  at  the  dividing 
point  of  the  two  voyages. 

Goods  were  insured  on  board  a  vessel  on  a  voyage  from  Li- 
verpool to  Palermo^  Messina,  and  Naples.     She  cleared  out 
for  Naples  only,  and  was  captured  before  the  dividing  point. 
It  was  holden^,  that  there  was  an  inception  of  the  vovage  in- 
sured; that  the  voyage  insured  meant  a  vovage  to  all  or  any 
of  the  places,  with  this  reserve  only,  that  if  the  ship  went  to 
more  than  one  place,  she  must  visit  them  in  the  order  de- 
scribed in  the  policy.     Goods  were  insured  on  board  a  ship 
from  London  to  Nants,  with  liberty  to  call  at  Ostend,  and 
she  was  cleared  only  for  Ostend,  but  sailed  directly  for  Nantz, 
tbat  being  the  known  course  of  the  trade,  in  oraer  to  save 
certain  duties  both  in  England  and  France.     It  was  holden^, 
that  there  was  not  any  fraud  on  the  underwriter  so  as  to  va- 
cate the  policy.    A  ship  insured  from  A.  to  B.  sailed  with 
directions  to  the  captain  to  touch  at  C.^,  an  intermediate 
point.    To  a  certain  point  the  voyage  was  the  same;  from 
that  point  there  were  three  tracks  to  B.,  one  by  the  way  of  C, 
the  two  others  by  different  courses;  there  were  advantages 
and  disadvantages  attending  each,  and  it  was  usual  for  the 
captain  to  elect,  according  to  circumstances;  the  ship  took 
the  track  by  C.  with  intent  to  put  in  there,  but  was  taken  be- 
fore she  actually  came  to  the  point,  where  she  must  have 
turned  out  of  the  track  to  B.  by  the  way  of  C.  for  the  pur- 
pose of  putting  into  the  harbour  of  C.      It  was  holden,  that 
the  imderwriter  was  discharged;    because  he  was  entitled 
to  the  advantage  of  the  captain's  judgment,  in  electing  which 
of  the  three  tracks  it  was  best  to  pursue,  when  he  came  to  the 
first  dividing  point.    A  liberty  ^^to  cruise  six  weeks,''  in  a 
policy  of  insurance,  has  been  holden  to  mean  six  weeks  suc- 
cessively, from  the  commencement  of  the  cruised    A  policy 
of  insurance  was  effected  on  a  ship  for  a  certain  voyage  with 
letters  of  marque,   with  leave  to  chase,  capture,   and  man 
prizes.    It  was  holden  Q',  that  acting  as  a  convoy  to  a  prize, 
which  the  ship  insured  had  taken,  and  slackening  sail  in  the 
course  of  the  voyage  insured,  in  order  to  make  the  sailing  of 
the  ship  insured  conform  to  that  of  the  prize,  was  not  within 

b  Manden  y.  Reid,  3  East,  572.  1  Syera  v.  Bridge,  Doug.  527. 

i  Plaacb^  and  another  y.  Fletcher,  1  m  Lawrence  v.  Sydebotham,  6  East,  45. 
Dong.  250.  aee  Hibbert  y.  Halliday,  2  Taunt. 

k  Middlewood  y.  Blake*,  7  T.  R.  162. 

▼01.  If.  S 
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the  meaning  of  the  terms,  chasing,  eapturingy  and  manniang 
prizes.  See  further  on  this  subject,  Parr  v.  Anderson, 
6  East,  202.  Policy  on  a  ship  for  four  months,  at  and  from 
a  place  to  any  port  or  ports;  it  was  holden*^,  that  an  open 
roadstead  (bem^  the  usual  place  of  loading  and  unloading,) 
was  a  port  within  the  meaning  of  this  policy. 

So  a  place  lying  within  a  bay,  widi  a  roadstead  and  cus- 
tom house,  and  of  which  the  British  consul  describes  him- 
self as  vice-consul,  has  been  holden^,  to  be  a  port  within  the 
meaning  of  the  policy.  But  upon  a  policy  at  and  from  a  port 
of  lading,  it  was  holdenP,  that  a  proceeding  from  the  port 
of  C.  to  B.,  within  the  same  bay,  out  haying  different  post 
offices,  although  subject  to  the  jurisdiction  of  the  same  cus- 
tom house,  was  a  deyiation. 


5.  The  Perils  against  wMch  the  Insurer  undertakes  to  indenuiify  the 

Assured. 

These  perils  must  be  inserted  in  the  policy.  Molloy,  in 
his  Treatise  De  Jure  Maritimo,  says,  that  there  is  scarce  any 
misfortune  which  is  not  provided  against  by  the  terms  of  the 
policy  which  was  used  in  his  time,  and  there  is  in  the  modem 
printed  form  of  policy  an  enumeration  of  the  same  adven- 
tures and  perils,  that  is,  '^  of  the  seas,  men  of  war,  fire,  ene- 
mies, pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and 
countermart,  surprisals,  taking  at  sea,  arrests.^'  In  all  our 
poUcies  are  inserted  the  words,  "  lost  or  not  lost,"  by  which 
the  insurer  not  only  takes  upon  himself  the  risk  of  future 
loss,  but  also  the  loss,  if  any,  that  may  already  have  hap- 
pened<). 

6,  Of  the  Memorandum^ 

The  underwriters  of  London,  in  order  to  protect  them- 
selves against  small  averages,  which  might  be  claimed  in  re- 
spect of  perishable  commodities,  have  inserted,  at  the  foot  of 
the  policy,  a  memorandum  to  the  following  effect :   ^  N.  B* 

n  Cockey  v.  Atkinson,  2  B.  and  A.  p  Brown  v.  Tayleur,  5  Nev.  and  M. 

460.  472.  4  Ad.  and  Ell.  241. 

o  Scotland   Sea  Insurance  Ciompany  q  Marshall,  237.    Mead  v.  Davison, 

T.  Gavin,  4  Bli.  578.    2  Dow.  and  3  Ad.  and  Ell.  303.  4  Nev.  k  M.  701. 

C.  129.  and  post,  p.  850. 
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Coni(9)9  fishy  salt  (10),  firuit,  flour,  and  seed,  are  warranted 
firee  from  average,  unless  general,  or  the  sMp  be  stranded; 
sugar,  tobacco,  nemp,  flax,  hides,  and  skins  are  warranted 
free  from  average  under  five  pounds  per  cent.;  and  all  other 
goods,  also  the  ship  and  freight,  are  warranted  firee  of  average 
under  three  pounds  per  oeixt.,  unless  general,  or  the  ship 
be  stranded.^'  The  words  in  itaUcs  have  been  omitted  fi>r 
several  years  in  the  fi>rms  of  policies  adopted  by  the  two  in- 
surance companies,  viz,  London  Assurance  and  Royal  Ex- 
change Assurance.  By  virtue  of  this  memorandum,  the  in- 
surer is  not  bound  to  make  good  any  average  or  partial  loss 
upon  the  articles  specified  in  the  memorandum  except  a  ge- 
neral average,  or  unless  the  ship  be  stranded. 

The  term  general  average  requires  explanation.  What- 
ever damage  or  loss  is  incurred  by  anv  particular  part  of  the 
ship  or  cargo  for  the  preservation  of  the  rest,  such  damage 
or  loss  sh£^  be  considered  as  genercU  average ;  that  is,  the 
several  parties  interested  in  the  ship,  freight  i^,  or  cargo,  shall 
contribute  their  respective  proportions  to  indemnify  the  owner 
of  the  particular  part  for  the  cUtmage,  which  has  been  incurred 
for  the  good  of  all.  From  the  preceding  description,  it  ap- 
pears, that  in  order  to  constitute  a  general  average,  the  whole 
adventure  must  have  been  in  jeopardy.  A  ship  laden  with 
coals  and  wheats  (which  were  the  subject  matter  of  in- 
surance) was  forced,  by  stress  of  weather,  into  an  harbour  in 
Ireland,  and  there  happening  to  be  a  great  scarcity  of  com 
there  at  that  time,  the  people  came  on  board  in  a  tu- 
multuous manner,  took  the  government  of  her  from  the  cap- 
tain and  crew,  and  weighed  her  anchor,  by  which  she  drove 
on  a  reef  of  rocks,  where  she  was-  strandecl,  and  they  would 
not  leave  her  till  they  had  compelled  the  captain  to  sell  aU 
the  com  except  about  ten  tons,  at  a  certain  rate  which  was 
about  three  fourths  of  the  invoice  price.    The  ten  tons  were 

r  Da  Costa  t.  NewDham,  2  T.  R.  407,    s  Nesbitt  and  another  y.  Lushington, 
Willianu  t.  London  Assurance,  1  M.        4  T.  R.  783. 
and  S.  318. 


(9)  The  word  com  comprehends  peas.  Mason  v.  Skurray,  Marsh. 
143.  Park,  179,  7th  edition;  and  malt ;  Moody  v.  Surridge,  2  £sp. 
N.  P.  C.  633,  Kenyon,  C.  J.  but  not  rice.  Scott  v.  BowrdiUon, 
2  Bos.  &  Pul.  N.  R.  213. 

(10)  The  word  sdU  does  not  comprehend  saltpetre.  Joumu  v. 
Bourdieu,  Park,  179,  per  Wilson,  J. 
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dtunaged  in  consequence  of  the  stranding,  and  it  became 
necessary  that  they  should  be  thrown  overboard.  The  ship 
afterwards  arrived  at  her  place  of  destination  with  the  re- 
mainder of  her  cargo^  which  was  about  25/.  worth  of  ooals^ 
It  was  contended^  that  the  loss  sustained  was  a  general,  and 
not  a  particular  average;  but  the  court  were  of  a  different 
opinion^  Lord  Kenyon,  C.  J.  observing,  that  this  was  not  a 
general  average^  bacause  the  whole  adventure  was  never  in 
jeopardy.  There  was  not  any  pretence  to  say  that  the  per- 
sons who  took  the  com  intended  any  injury  to  the  ship,  or 
to  any  other  part  of  the  cargo^  except  the  com,  which  diey 
wanted  in  order  to  prevent  their  suffering  in  a  time  of 
scarcity!;  therefore  the  plaintiffs  could  never  have  called  on 
the  rest  of  the  owners  to  contribute  their  proportion  as  upon 
a  general  average. 

It  is  not  every  object  of  value  which  has  been  held  liable 
to  a  contribution  for  average,  but  such  stores  only  as  are 
termed  merces.  Merces  has  never  been  held  to  extend  to 
provisions,  but  includes  only  the  cargo  put  on  board  for 
the  purposes  of  commerce.  Hence  it  has  been  holden*,  that 
provisions  do  not  contribute  to  general  average,  even  where 
the  cargo  consisted  of  passengers  only^  in  a  convict  ship. 

Insurance  at  and  from  C.  to  L.  on  goods^  in  a  ship  by  name^ 
until  the  same  should  be  there  safely  discharged  and  landed^ 
rice  free  of  particular  averagcy  and  the  ship  with  rice  and 
other  goods  arrived  within  the  limits  of  the  port  of  L.,  but 
before  she  could  be  brought  to  her  moorings  or  be  at  all  un- 
loaded, ran  aground  and  was  wrecked,  and  the  whole  cargo 
was  gready  damaged,  and  was  taken  out  of  her  in  craft,  and 
carried  to  the  consignees  at  L.  and  sold,  and  produced  upon 
the  whole  little  more  than  sufficient  to  pay  fireight  and  sal- 
vage^ but  the  rice  did  not  produce  sufficient  to  pay  the 
freight :  it  was  holden^,  that  this  was  a  case  of  particular  ave- 
rage only^  and  therefore  as  to  the  rice  the  underwriter  was 
exempted  by  the  warranty. 

Upon  the  other  branch  of  the  exception^  viz.  the  words 
^'unless  the  ship  be  stranded/'  it  has  been  holden,  that  these 
are  words  of  condition^  and  that  if  such  condition  happens,  it 
destroys  the  exception  and  lets  in  the  general  words  of  the 

a  Brown  v.  Stapyleton,  4  Bingh.  119.  Norton,  3  Burr.  1553.    2  Mag.  385. 

b  Olennie  v.  the  London  Am.  Comp.,  Burnett  y.  Kensington,  7  T.  R.  210. 

2  M.  It  S.  371.  See  note  of  former  trial  in  Peake'a 

c  Cantillon  v.  London  Ass.  cited  by  Additional  Cases,  p.  71. 
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poEcy^,  and  that  the  underwriter  is  liable  for  an  ayerage  loss 
upon  the  articles  specified  in  the  memorandum^  where  there  is 
a  stranding^  although  no  part  of  the  loss  happen  in  consequence 
of  the  stranding,  provided  such  average  loss  arises  from  one  of 
the  perils  insured  against  (11).  And  the  underwriter  is  liable® 
for  a  loss,  the  proximate  cause  of  which  is  one  of  the  enu- 
merated risks,  although  the  remote  cause  may  be  traced  to 
the  negligence  of  the  master  and  mariners. 

To  constitute  a  stranding,  it  is  essential  that  the  vessel 
should  be  stationary ;  the  striking  on  a  rock  where  the  vessel 
remains  for  a  minute  and  a  half  only,  is  not  a  stranding,  though 
she  thereby  receives  an  injury  whidi  eventually  proves  fatal'. 
A  strandingST  may  be  said  to  take  place  where  a  ship  takes 
the  ground  not  in  the  ordinary  course  of  the  navigation,  but 
by  reason  of  some  imforeseen  accident ;  for  the  mere  taking 
of  the  groimd^  in  the  ordinary  course  of  the  voyage,  is  not  a 
stranding  within  the  meaning  of  the  policy.  Upon  the  ebbing 
of  the  tide,  a  vessel  took  the  ground  in  a  tide  harbour  in  the 
place  where  it  wa^  intended  she  should ;  but  in  so  doing  struck 
against  some  hard  substance,  by  which  two  holes  were  made 
in  her  bottom,  and  the  cargo  damaged ;  this  was  holden^  not 
to  be  a  stranding. 

Where  a  ship  being  under  conduct  of  a  pilot,  in  her  course 
up  the  river  to  Liverpool^  was,  against  the  advice  of  the 
master,  fastened  at  the  pier  of  the  dock-bason,  by  a  rope  to 
the  shore,  and  left  there,  and  she  took  the  ground,  and  when 
the  tide  left  her,  fell  over  on  her  side  and  bilged,  in  conse* 
quence  of  which  when  the  tide  rose  she  filled  with  water, 
and  the  goods  were  wetted  and  damaged :  it  was  holden^, 
that  this  was  a  stranding  to  entitle  the  assured  to  recover  for 
an  average  loss  upon  the  goods.     So  where  in  assumpsit  on  a 

d  Burnett  v.  Kensington,  7  T.  R.  210.  g  Per  Bayley,  J.  in  Bishop  v.  Pentland, 

recognized  by  Tindal,  C.  J.  deliver-  7  B.  and  C  224.  The  case  of  Bishop 

ing  judgment  of  court  in  Kingsford  v.  Pentland,  was  recognized  in  Wella 

V.  Marshall,  8  Bingh.  463.  v.   Hopwood,  3  B.    and    Ad.    20. 

e  Busk  ▼.  R.  E.  A.  2  B.  and  A.  73.  Parke,  J.  dissentlente. 

Walkerv.  MaitIand,5B.  andA.  171.  h  Heame  v.   Edmunds,  1  Brod.  and 

cited  by  Bayley,  J.  in  Bishop  v.  Pent-  Bingh.  388. 

land,  7  B.  and  C.  223.  i   Kingsford  v.  Marshall,  8  Bingh.  468. 

f  Macdougle  V.  The  Roy.  Ex.  Ass.  Co.  k  Carruthers  v.  Sydebotham,4  M.  and 

1  Stork.  N.  P.  C.  130.  S.  77. 


(11)  "  When  a  ship  is  stranded,  the  underwriters  agree  to  ascribe 
the  loss  to  the  stranding,  as  being  the  roost  probable  occasion  of  the 
damage,  though  that  fact  cannot  always  be  ascertained."  Per  Lord 
Kenyon,  C.  J.  4  T.  R.  787. 
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policy  on  goods  warranted  free  from  average^  unless  Ae  ship 
were  stranded,  it  appeared,  that  in  the  course  of  the  voyage^ 
die  ship  was,  by  tempestuous  weather,  forced  to  take  shelter 
in  an  harbour,  and  in  entering,  it  struck  upon  an  anchor,  and 
being  brought  to  her  moorings  was  found  leaky  and  in 
danger  of  sinking,  and  on  that  account  was  hauled  with  warps 
higher  up  the  harbour,  where  she  took  the  ground,  and  re- 
mained fast  there  for  half  an  hour,  it  was  holden^,  that  this 
was  a  stranding  within  the  meaning  of  the  policy.  Where, 
during  the  course  of  a  voyage  upon  an  inland  navigation,  it 
became  necessary,  in  order  to  repair  the  navigation,  to  draw 
off  the  water:  and  the  ship,  in  consequence,  having  been 
placed  in  the  most  secure  situation  that  could  be  found,  when 
the  water  was  drawn  off,  went  by  accident  upon  some  piles, 
which  were  not  previously  known  to  be  there :  it  was  hol- 
den™,  that  dus  was  a  stranding  within  the  usual  memoran- 
dum in  the  policy,  the  accident  having  happened  not  in  the 
ordinary  course  of  such  voyage.  So  where  a  ship  having 
goods  on  board,  was  compelled,  in  the  course  of  her  voyage, 
to  put  into  a  tide  harbour,  and  was  there  moored  alongside  a 
quay,  in  the  usual  place  for  ships  of  her  burthen.  It  became 
necessary,  in  addition  to  the  usual  moorings,  to  fasten  her  by 
tackle  to  posts  on  the  shore,  to  prevent  her  foiling  over,  upon 
the  tide  leaving  her.  The  rope,  not  being  of  sufficient 
strength,  broke  when  the  tide  left  the  vessel,  and  she  fell  over 
upon  her  side,  and  was  thereby  stove  in  and  greatly  injured ; 
it  was  holden'^,  that  this  was  a  stranding.  So  where  the  ship, 
having  arrived  in  Hull  harbour,  was  in  the  course  of  discharg- 
ing her  cargo  at  a  quay  alongside  of  which  she  was  moored. 
At  low  water  she  grounded  on  the  mud ;  but  on  one  occasion, 
the  rope  bv  which  her  head  was  moored  to  the  opposite  side 
of  the  harbour  stretched,  and  the  wind  blowing  from  a  parti- 
cular quarter,  instead  of  grounding  entirely  on  the  mud,  as  it 
was  intended  she  should  have  done,  she  partly  grounded  on  a 
bank  of  rubbish  and  stones.  This  grounding  was  holden^,  by 
a  majority  of  the  judges,  to  be  a  stranding.  It  will  be  re- 
marked, iJiat  all  these  cases  were  decided  upon  the  principle, 
that  the  taking  the  ground  was  occasioned  by  some  extraneous 
and  accidental  cause ;  and  was  not  a  taking  of  the  ground  in 
the  usual  course  of  navigation.  AoconUng  to  Lord  Ten- 
terden,  the  rule  which  may  fairly  be  collected  from  the  greater 

1   Barrow  v.  Bell,  4  B.  and  C.  736.  n  Bishop  y.  Pentland,  7  B.  and  C.  219. 

m  Rayner  v.  Godmond,  5  B.  and  A.    o  Wells  ▼.  Hopwood,  3  B.  and  Ad.  30. 
225. 
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number  of  the  cases  is  this :  ^'  Wherein  a  vessel  takes  the 
ground  in  the  ordinary  and  usual  course  of  navigation  and 
management  in  a  tide  river  or  harbour j  upon  the  ebbing  of  the 
tide  or  from  a  natural  deficiency  of  water ,  so  that  she  may 
float  again  upon  the  flow  of  tide  or  increase  of  water ,  such  an 
event  shall  not  be  considered  a  stranding  witJan  the  meaning 
of  the  memorandum.  But  where  the  ground  is  taken  under 
any  extraordinary  circumstances  of  time  or  place,  by  reason  of 
some  unusual  or  accidental  occurrence,  such  an  event  shall  be 
considered  as  a  stranding P  Where  goods  were  insured  free 
fit)m  average^  unless  general  or  the  ship  be  stranded^  and  a 
particular  average  loss  was  incurred  by  the  stranding  of  a 
lighter  conveying  the  goods  from  ship  to  shore ;  it  was  holden^i, 
that  the  insurer  was  not  liable.  The  assured  may  recover  an 
average  loss  upon  a  damage  by  stranding,  occasioned  by  the 
neglect  of  a  Liverpool  pilot  appointed  under  stat.  37  G.  3.  c. 
78^  while  the  ship  was  under  his  conducf^. 

Where  there  is  neither  general  average  nor  stranding"^  it 
seems  that  the  underwriter  is  not  liable  at  all,  if  the  commo- 
dity specifically  remain,  although  the  damage  sustained  may 
amount  to  a  total  loss.  The  Royal  Exchange  Assurance 
Company  is  liable  for  a  total  loss  upon  a  cargo  of  wheat, 
where  the  ship,  from  the  perils  insured  against,  becomes  in- 
capable of  pursuing  the  voyage,  and  another  vessel  cannot  be 
procured  to  forward  the  cargo^ 

7.  The  Bate. 

Regularly  the  policy  should  be  dated^,  that  is,  to  each 
subscription^  for  each  subscription  makes  a  distinct  contract, 
the  day  on  which,  and  the  month  and  year  in  which  it  is 
made  ought  to  be  added.  The  insertion  of  a  date  may  tend 
to  the  discovery  of  fraud,  and  consequently  ought  not  to  be 
omitted.  It  is  usual,  although  not  essentially  necessary,  to 
specify  the  sum  insured :  and  the  mode  of  doing  this  is^  by 
writing  the  sum  in  words,  and  not  in  figures,  in  order  to 
prevent  any  alteration  being  made. 

p  In  Wells  f .  Hopwood,  3  B.  &  Ad.  34.  t  Per  Lord  EUenborough,  C.  J.  Wilson 

q  HofRnan  v.  Marshall, 2  Bingh.  N.  C.  ?.  R.  Ass.  Comp.,  2  Campb.  623. 

383.  2  Scott,  659.  See  also  Manning  t.  Newnham,  ib. 

r  Canruthers  v.   Sydebotham,    4  M.  624.  n.  3  Doug.   130.  S.   C.     And 

and  S.  77.  Anderson  v.    Wallis,  2  M.  and  S. 

s  Mason  t.  Skurray,  London  Sittings,  240. 

after  H.  T.  1 780,  coram  Lord  Mans-  u  Marsh.  241 . 

fieM^C.  J.  Park,  191. 2.  Cocking  v. 

Fraser,  Park,  181.  Marsh.  144. 
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8.  T^  Stamp. 

The  policy  must  be  duly  stamped,  at  the  time  when  it  is 
effected,  for  it  cannot  be  legally  stamped  afterwards'. 

A  policy  of  insurance  was  subscribed  by  the  defendant  on 
the  5th  of  February,  1800^,  and  duly  stamped,  purporting  to 
be  a  policy  ^^  on  goods  and  specie  on  board  of  ship  or  ships 
sailing  between  the  1st  of  October,  17^^^  and  the  first  of  June^ 
1800,  being  the  property  which  should  first  sail  to  a  certain 
amount,  and  upon  the  vessels  carrying  the  goods.''  Aftier 
the  1st  of  June,  1800,  but  before  any  notice  of  the  determi- 
nation of  the  risk  (12)  had  been  received,  a  memorandum 
was  written  on  the  policy,  and  subscribed  by  the  defendant, 
whereby  it  was  agreed  to  extend  the  time  of  sailing  to  the 
1st  of  August,  1800.  It  was  holden,  that  although  by  this 
memorandiun  the  time  of  sailing  was  extended,  yet  the 
object  of  the  insurance  continued  me  same,  and  consequently 
the  memorandum  falling  within  the  proviso  contained  in  the 
Idth  section  of  the  stat  35  6.  3.  c.  63.  (13)  did  not  require  a 
stamp. 

z  Roderick  ▼.  Hoyil,  3  Campb.  103.       y  Kensin^n  v.  Inglis,  in  error,   S 

East,  373. 

(12)  By  these  words,  "  determination  of  the  risk/'  is  to  be  un- 
derstood either  the  loss  or  safe  arrival  of  the  thing  insured,  or  the 
final  end  and  conclusion  of  the  voyage.  Per  Lord  £llenborough, 
C.  J.  delivering  judgment  of  comt  in  Kensington  v.  Jnglis,  8  East, 
291. 

(13)  The  Stat.  35  Geo.  3.  c.  63.  s.  13.  provides,  "that  the  act 
shall  not  extend  to  prohibit  the  making  any  alteration  which  may 
lawfully  be  made  in  the  terms  or  conditions  of  any  policy  of  insur- 
ance, duly  stamped,  after  the  same  shall  have  been  underwritten, 
or  to  require  any  additional  stamp  duty  by  reason  of  such  alteration, 
so  thai  such  alteration  be  made  before  notice  of  the  determination  of 
the  risk  originally  insured^  S^c.  and  so  that  the  thing  insured  shaU 
remain  the  property  of  the  same  persons ;  and  so  that  such  alteration 
shall  not  prolong  the  term  insured  beyond  the  period  allowed  by  this 
act ;  and  so  that  no  additional  or  further  sum  shall  be  insured  by 
means  of  such  alteration"  The  words  "the  thing  insured  shaU 
remain  the  property,  &c.  apply  to  one  identical  and  continued  sub- 
ject matter  a//  tdong  remaining  the  property  of  the  same  proprietor, 
and  will  not  comprehend  a  case  where  the  thing  last  insured  is  not 
only  in  fact,  but  in  name  and  kind,  as  a  specific  object  of  insurance, 
essentially  difierent  from  the  thing  first  insured,  and  which  begins 
also  to  have  an  existence  at  a  much  later  period  than  the  other,  and 
when  the  thing  first  insured  scarcely,  or  in  a  small  degree  only. 
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A  policy  on  a  sbip^  lost  or  not  lost,  is  good'^  the  ship  hav- 
ing been  accepted  for  insurance  and  the  premium  paid  oefore 
loss,  although  the  poUcy  was  not  actually  executed  and 
stamped  till  loss  had  happened^  and  both  insurer  and  assured 
knew  it. 

z  Mead  y .  Davisofn,  3  Ad.  and  £11. 303. 4  Nev.  and  M.  701 . 


remains  or  continues  to  exist  at  all.    Hence,  where  the  original  policy 
was  "  on  ship  and  outfit"  at  and  from  London  to  the  South  Seas, 
during  the  ship's  stay  and  fishing  there,  and  at  and  thence  to  Great 
Britain,  &c. ;  and  after  the  ship  had  sailed  on  the  voyage  insured, 
by  consent  of  the  underwriters,  the  policy  was  altered,  and  dedared 
to  be  on  the  ship  and  goods,  instead  of  ship  and  outfit.    It  was  holden, 
that  as  the  outfit  for  such  a  voyage  as  was  described  in  the  policy  dif- 
fered materially  from  what  was  comprehended  under  the  term  goods, 
the  policy  in  its  altered  state  required  an  additional  stamp  within 
the  meaning  of  the  preceding  section.     Hill  v.  Patten,  8  East,  373, 
cited  in  Bathe  v.  Taglor,  15  East,  415.     It  was  holden  afterwards, 
that  the  asssured  could  not  recover  upon  the  policy  in  its  original 
state,  as  an  assurance  on  "  ship  and  outfit,"  by  reason  of  the  altera- 
tion apparent  on  the  fiace  of  ihe  instrument,  such  alteration  having 
been  made  by  the  parties  interested.     French  v.  Patten,  9  East,  351. 
1  Campb.  72.  cited  in  Reed  v.  Deere,  7  B,  and  C.  264.     But  where 
a  broker  instructed  to  efiect  a  policy  on  goods,  effected  it  on  ship  : 
and  the  mistake  was  afterwards  rectified  by  the  underwriter  subscrib- 
ing a  memorandum  in  the  margin :  it  was  holden,  that  a  new  stamp 
was  not  necessary.     Sawtell  v.  Loudon,  5  Taunt.  359.    So  where  a 
mistake  was  made  by  an  ag^nt  in  declaring  the  interest  in  the  margin 
of  the  policy  to  be  on  a  ship  by  a  wrong  name,  it  was  holden  that  it 
might  be  rectified  by  inserting  the  true  name,  without  a  fresh  stamp. 
Robinson  v.  Touray,  1  M.  and  S.  217.     A  policy  was  effected  at 
four  guineas  per  cent,  on  hemp  marked  R.  and  valued,  with  certain 
returns  of  premium,  upon  arrival  at  certain  ports,  and  warranted  to 
sail  before  the  20th  of  August,  which  was  a  summer  risk  and  pre- 
mium.    By  a   memorandum  indorsed,  the  underwriter,  for  four 
g^uineas  additional  and  the  return  of  five  shillings  less  for  arrival, 
absolved  the  assured  from  the  warranty  of  sailing  before  the  20th 
August,  so  making  it  a  winter  risk,  and  withdrew  the  mark  of  the 
hemp  ;  it  was  holden*  that  these  alterations  might  be  made  by  stat. 
35  G.  3.  c.  63.  s.  13.,  without  any  new  stamp.     Policy  on  goods  at 
and  from  Stockholm  to  Swinemunde;  and  the  ship  being  driven 
into  Wisby  on  30th  May,  and  detained  there  till  the  9th  October, 
the  assured,  on  1st  July  wrote  to  their  agents  in  London,  "  that  the 
captain  had  been  ordered  to  proceed  to  Konigsberg,  as  they  were  not 
certain  whether  the  enemy  might  be  at  Swinemunde  or  not,  and  that 
the  passage  to  Konigsberg  was  nearly  the  same,  but  rather  the 

•  Hubbard  v.  Jackson,  4  Taunt  169. 
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Rule  of  Construction. — The  same  rule  of  constixiction 
which  applies  to  all  other  instruments^  applies  equally  to  a 
policy  of  assurances  viz.  that  it  is  to  be  construed  according 
to  its  sense  and  meaning,  as  collected  in  the  first  place  from 
the  terms  used  in  it,  which  terms  are  to  be  understood  in 
their  plain,  ordinary,  and  popular  sense,  unless  they  have 
generally,  in  respect  to  the  subject  matter,  as  by  the  known 
usage  of  trade  or  the  like,  acquired  a  peculiar  sense  distinct 
from  the  popular  sense  of  the  same  wonls,  or  unless  the  con- 

a  Lord  EUenborough,  C.  J.  delivering  judgment  of  court  in  Robertson  v.  French, 
4  East,  135.  recognized  by  Lo^  Tenterden,  C.  J.  deliyering  judgment  of 
court  in  Hunter  v.  Leathley,  10  B.  and  C.  871. 


shortest  and  safest,  and  they  desired  the  agents  to  arrange  the  matter 
with  the  underwriters/'  which  letter  the  agents  receiving  on  the 
12th  Jidy,  applied  to  the  underwriters  for  their  consent  to  alter 
the  policy,  by  adding  the  words  "Konigsberg  or  Memel"  after 
*'  Swinemunde,"  which  consent  was  obtained ;  and  the  ship  and 
goods  were  afterwards  lost  in  their  voyage  to  Konigsberg ;  it  was 
holden*,  that  this  alteration  did  not  require  a  new  stamp.  So  where 
the  policy  was  "  at  and  from  Liverpool  to  Quebec/'  and  afterwards, 
by  a  memorandum  at  the  foot,  it  was  changed  to  "from  Liverpool  to 
St.  John's,  New  Brunswick  /'it  was  holdenf  that  a  new  stamp  was 
not  necessary.  Policy  of  insurance  on  ship  and  goods  at  and  from 
Cuba  to  Liverpool,  with  hberty,  "  in  that  voyage,  to  proceed  and 
sail  to,  and  touch  and  stay  at,  any  ports  or  places  whatsoever ;  and 
with  leave  to  discharge  and  take  in,  at  any  ports  or  places  she  might 
touch  at,  without  prejudice  to  that  insurance  /'  the  insured,  after 
subscription  of  the  policy,  inserted  in  the  body  of  it  the  words,  "  with 
leave  to  call  off  Jamaica,"  to  which  interpolation  all  the  undervrriters 
assented,  without  increase  of  premium,  except  the  defendant,  who, 
being  out  of  the  way,  was  not  applied  to.  The  captain  sailed  from 
Cuba  with  eight  men,  engaged  to  navigate  to  Liverpool,  and  two 
to  Jamaica,  being  unable,  at  Cuba,  to  procure  ten  men  (the  pro- 
per complement  of  the  crew)  for  Liverpool.  She  then  toudxed 
at  Jamaica,  for  the  sole  purpose  of  landmg  the  two  men,  and  pro- 
curing others  in  their  stead ;  and,  having  accomplished  this  purpose, 
was  lost  on  the  voyage  from  Jamaica  to  Liverpool :  it  was  holden  % 
1st,  that  this  was  a  material  alteration  of  the  policy,  and  rendered  it 
void ;  2d,  that  the  ship  was  not,  as  to  the  crew,  sea- worthy  for 
the  whole  voyage,  (as  she  ought  to  have  been,)  when  she  sailed  from 
Cuba ;  3d,  that  the  circumstance  of  her  having  become  sea- worthy 
after  her  leaving  Cuba,  and  before  the  loss,  did  not  entitle  the  plain- 
tiff to  recover. 

•  Ramstrom  and  another  v.  Bell,  5  M.  and  8.  267. 
t  Brockelbank  ▼.  Sugrue,  1  B.  and  Ad.  81 . 
X  Forshaw  y.  CJiabert,  3  0rod.  and  Bingh.  168. 
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text  evidently  points  out  that  they  must,  in  the  particular 
instance,  and  in  order  to  effect  the  immediate  intention  of  the 
parties  to  that  contract,  be  understood  in  some  other  special 
and  peculiar  sense.  The  only  difference  between  policies,  of 
assurance  and  other  instruments  in  this  respect,  is,  that  the 
greater  part  of  the  printed  language  of  them,  being  invariable 
and  uniform,  has  acquired,  from  use  and  practice,  a  known 
and  definite  meaning,  and  that  the  words  superadded  in  writ- 
ing, subject  indeed  always  to  be  governed  in  point  of  con- 
struction by  the  language  and  terms  with  which  they  are 
accompanied,  are  entiUed,  nevertheless,  if  there  should  be  any 
reasonable  doubt  upon  the  sense  and  meaning  of  the  whole, 
to  have  a  greater  effect  attributed  to  them  than  to  the  printed 
words ;  inasmuch  as  the  written  words  are  the  immediate  lan- 
guage and  terms  selected  by  the  parties  for  the  expression  of 
weir  meaning,  and  the  printed  words  are  a  general  formula, 
adapted  equaJly  to  their  case,  and  that  of  all  other  contracting 
parties  upon  similar  occasions  and  subjects. 


III.  What  Persons  may  be  insured — Who  may  be  Insurers"^ 

What  may  be  insured. 

What  Persons  may  he  Insured. 

In  this  country  all  persons,  whether  British  subjects  or 
aliens,  may,  in  general,  be  insured.  But  an  action  cannot  be 
maintained  on  a  policy  at  the  suit  or  on  the  behalf  (14)  of  an 


(14)  Bat  where  a  ship  belonging  to  an  alien  enemy  is  protected 
by  the  king's  license,  an  assorance  may  be  effected  on  such  ship  by 
a  British  subject,  as  trustee  on  the  behalf  of  the  ship-owner,  and  an 
action  on  the  policy  may  be  maintained  at  the  suit  of  the  trustee  even 
in  time  of  war,  because  the  public  policy  of  the  country  is  not  con- 
travened by  sustaining  and  giving  effect  to  such  trust ;  and  although 
the  king's  license  cannot,  in  point  of  law,  have  the  efiixt  of  removing 
the  personal  (Usability  of  the  ship-owner,  (being  an  alien  enemy)  in 
respect  of  suit,  so  as  to  enable  lum  to  sue  in  his  own  name,  yet  it 
purges  the  trust  in  respect  to  him  of  all  the  injurious  qualities  in 
regard  to  the  public  interest.  Kensington  v.  IngUs,  8  East,  273,  re- 
cognized in  Flindt  v.  Waters,  15  East,  266. 
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alien  enemy  during  war^  aldiongh  the  property  insured  be  of 
British  manufacture^  and  exported  from  this  country^  (15)^ 
A  neutral,  however,  although  domiciled  and  carrying  on 
trade  m  an  enemy's  country,  in  partnership  with  an  aUen 
enemy,  may  insure  his  interest  in  the  joint  property,  and  on 
coming  into  this  country  may  sue  for  the  recovery  of  a  loss 
arising  from  one  f>f  the  perils  insured  against^ 


Who  tnay  be  Insurers, 

At  the  common  law,  any  person  in  his  individual  and  se- 
parate capacity,  or  any  number  of  persons  forming  a  society 
or  partnership,  might  have  been  insurers ;  but  it  having  been 
found  by  experience  that  particular  underwriters,  afiter  hav- 
ing received  large  premiums  for  the  insurance  of  ships,  &c. 
at  sea,  became  bankrupts,  or  otherwise  failed  in  answering  or 
complying  with  the  terms  of  their  pohcies  of  assurance,  to 
the  ruin  of  many  merchants,  and  to  the  discouragement  of 
adventurers  at  sea,  and  to  the  great  diminution  of  the  trade 
and  public  revenues  of  the  kingdom,  it  was  deemed  advisable 
to  establish  two  distinct  corporations,  with  competent  funds 
for  assurance  of  ships,  goods,  or  merchandizes  at  sea,  or  go- 
ing to  sea,  on  the  supposition  that  merchants  would  think  it 
much  safer  to  depend  on  the  assurances  of  either  of  these 
corporations,  than  on  those  of  private  or  particular  persons ; 
at  die  same  time  leaving  to  the  merchants  their  option  to  as- 
sure with  private  underwriters,  if  they  should  prefer  it.    To 

b  Brandon  v.  Nesbitt,  6  T.  R.  23.  Bris-        Flindt  v.  Waters,  15  East,  200.  and 
tow  y.  Towers,  6  T.  R.  35.   See  also        post. 

c  Rotch  y.  Edie,  6  T.  R.  413. 


(15)  An  English  subject  who  lives  and  carries  on  trade  under  the 
protection  and  for  the  benefit  of  an  hostile  state,  and  who  is  so  fieur  a 
merchant  settled  in  the  state  that  his  goods  woidd  be  liable  to  confis- 
cation ia  a  court  of  prize,  is  not  to  be  considered  as  entitled  to  sue 
as  an  English  subject  in  an  English  court  of  justice.  Residing  under 
the  allegiance  and  protection  of  an  hostile  state,  he  may  be  consi- 
dered, to  all  civH  purposes,  as  much  an  alien  enemy  as  if  he  were 
bom  there.  But  if  he  reside  in  a  neutral  country,  he  is  entitled  to 
all  the  privileges  of  a  neutral  country.  See  M'Connel  v.  Hector, 
3  Bos.  and  Pul.  113.  and  WUlison  v.  Patteson,  1  Taunt.  449. 
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cany  this  design  into  effect,  the  stat.  6  G.  1.  c.  18.  (A.  D. 
1719,)  authorized  the  king  to  grant  charters  to  two  distinct 
companies  for  assurance  of  ships,  goods,  and  merchandizes 
at  sea,  or  going  to  sea,  and  for  lending  money  on  bottomry. 
In  pursuance  of  the  powers  given  by  this  statute,  the  Royal 
Exchange  Assurance  and  the  London  Assurance  Companies 
were  estabhshed  by  charters,  bearing  date  ^  the  22nd  day  of 
June,  1720.  By  the  12th  section  of  the  before-mentioned 
statute,  it  was  enacted,  that  ^^  all  corporations,  societies,  and 
partnerships  (other  than  the  two  corporations)  should  be  re- 
strained from  underwriting.  By  stat.  5  Geo.  4.  c.  114.  s.  1, 
this  restraint  was  removed,  and  now  any  corporation  or  body 
politic^  society  or  partnership,  or  persons  acting  in  any  so- 
ciety or  partnership,  may  grant,  sign,  and  underwrite,  any 
policy  of  assurance,  upon  any  ship  or  goods,  at  sea  or  going  to 
sea,  or  lend  money  by  way  of  bottomry.  But  by  the  2nd 
section,  it  is  provided,  that  this  act  shall  not  affect  the  rights 
and  privileges  of  the  corporations  of  the  Royal  Excban^^e  and 
London  Assurance,  otherwise  than  by  malang  it  lawml  for 
other  corporations  and  bodies  politic,  and  persons  acting  in 
societies  or  partnership,  to  grant  and  make  such  poUcies  of 
assurance  and  contracts  of  bottomry.  It  may  be  remarked, 
that  the  object  of  the  12th  section  of  the  statute  of  George 
the  First,  was  merely  to  avoid  marine  insurances  entered 
into  by  corporations  and  partnerships,  other  than  the  two  pri- 
vileged corporations ;  for  it  was  expressly  declared,  at  the  close 
of  that  section,  that  any  private  persons  might  underwrite  as 
fully  and  beneficially  as  before  that  statute  (16),  provided  tiiey 
did  not  underwrite  upon  the  account  or  risk  of  a  corporation, 
or  persons  acting  in  partnership. 


What  tnay  be  insured. 

The  subjects  of  marine  insurance  are,  ships,  goods,  mer- 
chandize, freight^,  bottomry,  and  respondentia  interest;  a 
special  interest  in  goods,  as  the  lien  of  a  factor<>;   money 

n  Montgomery  y.  Eggington,  3  T.  R.  o  Park,  14. 

362. 


(16)  For  the  cases  decided  upon  the  statute  6  Geo.  1.  c.  18.  s.  12. 
befoie  its  repeal,  see  ante,  p.  64,  under  title  Assumpsit. 
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expended  by  the  captain  for  Uie  use  of  an  East  India  shipP; 
the  captain^s  commission  and  privileges  in  an  African  trade 
8hip4  (17) ;  the  profits  expected  to  arise  from  a  cargo^  as  from 
a  cargo  of  molasses^  or  from  a  caigo  employed  in  the  trade 
on  the  coast  of  Africa*.  With  respect  to  an  insurance  on 
fireighty  it  is  to  be  observed,  Ist,  that  fireiffht  ought  to  be  in- 
sor^  eo  nomine  as  freight,  and  tiiat  it  will  not  l^  covered  by 
an  insurance  on  goods  ^;  and,  2ndly,  unless  an  inchoate  right 
to  the  freight  has  commenced,  the  assured  will  not  be  enti- 
tled to  recover.  The  risk  does  not  attach  until  the  goods 
are  either  actually  shipped  on  board  or  until  there  is 
an  actual  contract  for  shipping  them^.  In  an  action  upon  a  po- 
licy of  insurance  upon  ship  and  freight^,  it  appeared  that  the 
ship  had  been  destroyed  by  a  tempest,  before  the  goods,  which 
were  ready  to  be  shipped,  were  actually  on  board.  Lee,  C.  J. 
was  of  opinion,  that  the  plaintiff  was  not  entitled  to  recover  for 
freight,  as  the  goods  not  having  been  actually  on  board,  the 
plaintiff's  right  to  freight  had  not  conunenced.  But  where  the 
right  to  freight  has  commenced,  as  if  part  of  the  goods  are  on 
board,  and  tibe  rest  ready  to  be  shipped,  the  plaintiff  will  be  en- 
titled to  recover  on  an  msurance  on  freight^.  So,  where  a  ship 
was  chartered  for  a  voyage  from  London  to  Teneriffe,  where  she 

p  Gregory  v.  Chrutie,  Park,  14.   3  s  Barclay  t.  Cousins,  2  East  544.  See 

Doug.  419.  also  Hodgson  v.  Glorer,  6  East,  316. 

q  Klngv.  Glover,  3  Bos.  and  Pal.  N.R.  t  Baillie  v.  Moudigliani,  Park,  90. 

206.  u  Flint  v.  Fiemyng,  1  B.  k  Ad.  46. 

r  Grant  V.  Parkinson,  Park,  402.  Marsh,  x  Tonge  v.  Watts,  Str.  125 1 . 

Ins.  97.    2nd  edit  8.  C.  more  fully  y  Montgomery  v.  Eggington,  3  T.  R. 

reported  S  Doug.  16.  (18).  362. 


(17)  The  policy  of  the  law  considsrs  the  insurance  of  seamen's 
wages,  or  of  any  thing  to  be  received  at  the  end  of  the  voyage  in 
lieu  of  wages,  as  illegal.*  The  law  of  England,  following  the  ma- 
rine law.  does  not  allow  the  mariners  any  wages,  milees  the  ship 
earn  freight.  This  law  would  be  completely  evaded,  if  the  mariners 
could  insure  their  wages;  but  there  is  not  any  such  rule  as  to  the 
captain.  An  insurance,  however,  on  money  lent  to  the  captain, 
payable  out  of  the  freight,  is  illegal,  t 

(18)  An  insurance  may  be  effected  on  profits  generally  without 
more  description,  {  and  engrafted  upon  a  policy  on  ship  and  goods 
in  the  common  printed  form  for  a  certain  voyage;  with  a  return  of 
premium  for  short  interest:  the  assured  proving  an  interest  in  the 
cargo. 

•  8ee  Webster  v.  De  Tastet,  7  T.  R.  157, 
t  Wilson  V.  R.  Ex.  Ass.  Com.  2  Campb.  626. 
J  Eyre  v.  Glover,  16  East,  218.  3  Campb.  276. 
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was  to  take  wine  on  boards  and  to  carryit  to  the  West  Indies, 
and  it  was  covenanted  that  the  owner  was  to  receive  for  the 
freight  for  the  said  voyage  so  much  per  pipe,  and  the  vessel 
set  sail,  but  was  captured  before  she  arrived  at  Teneriffe'; 
it  was  holden,  that,  as  in  this  case  the  inchoate  right  to 
freight  commenced  from  the  inception  of  the  voyage,  that 
is,  die  instant  the  ship  sailed  from  London,  the  plaintiff  was 
entitled  to  recover  on  a  policy  on  freight.  N.  in  this  case 
the  policy  was  a  valued  policy  on  freight  '^  at  and  from  Lon- 
don to  Teneriffe,  and  at  and  nrom  thence  to  the  West  Indies.^^ 
So  where  an  insurance  was  made  by  ship-owners  on  freight 
of  a  certain  ship^  ^^at  and  from  Dominica,^^  &c«  to  London^ 
and  it  appeared  that  the  ship  had  been  chartered  for  a  voyage 
from  iKmdon  to  Domimcaj  and  back  to  London,  the  charterers 
agreeing  to  pay  a  certain  part  of  the  freight  which  the  ship 
should  make  outwards,  and  also  to  procure  for  the  ship  at 
Dominica  a  full  cargo  at  the  current  freight  for  London;  the 
ship  having  arrived  at  Dominica,  and  delivered  her  outward- 
bound  cargo,  was  captured  while  she  lay  at  Dominica,  before 
any  part  of  the  homeward  cargo,  which  was  ready  to  be 
loaded,  could  be  put  on  board.  An  endeavour  was  made  to 
distinguish  this  case  from  the  preceding  case  of  Tliompaon  v» 
Taylor,  on  the  ground,  that  there  the  insurance  was  on  a 
valued  policy  upon  freight  on  a  chartered  ship  at  and  Jrom 
London  to  Teneriffe,  and  at  and  from  thence  to  the  West 
Indies;  and  which,  as  it  was  said,  turned  on  the  entirety  of 
the  voyage  insure^  the  freight  being  covenanted  to  be  paid 
for  the  said  voyage,  according  to  a  stipulated  rate  per  pipe 
for  500  pipes  of  wine;  whereas  this  was  an  open  pohcy,  and 
the  freight  was  to  be  estimated  according  to  the  quantity  of 
goods  on  board,  of  which  there  never  were  any,  and  tiierefore 
no  inception  of  the  freight,  and  consequently  not  of  the  in- 
surance upon  it:  and  this,  it  was  argued,  was  the  same  as  if 
the  ship  had  sailed  from  Dominica  without  any  goods  on 
board,  but  the  objection  was  overruled.  Lord  Ellenboroughy 
C.  J.  observing  that  it  was  dear  that  the  underwriter  was 
liable,  upon  the  authority  of  Thompson  v.  Taylor,  the  voyage 
having  commenced  in  which  the  freight  was  to  be  earned 
according  to  the  terms  of  the  charter-party,  which  made  it 
one  entire  contract,  and  which  voyage  was  insured  by  the 
policy;  that  in  Thompson  v.  Taylor,  the  loss  happened  before 
the  ship  arrived  at  Teneriffe,  where  she  was  going  to  fetch 
her  freight,  and  yet  the  underwriter  was  holden  to  be  liable. 
Freight  may  be  insured  for  part  of  an  entire  voyage^;  and  if 

z  Thompson  v.  Taylor,  6  T.  R.  478.        b  Taylor  ▼.Wilson,  16  East,  324. 
a  Horncastle  v.  Suart,  7  East,  400. 
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the  ship  be  on  the  voyage  insured  when  the  loss  happens^ 
the  assured  will  be  entitled  to  recover,  although  the  ultimate 
destination   of  the  ship  was  not  disclosed  to   the   under- 
writer.     On  a  policy  on  goods  at  and  from  Plymouth  to  Malta, 
with  liberty  to  touch  at  Penzance,  or  any  other  port  in  the 
channel  to  the  westward,  for  any  purpose  whatever,  beginning 
the  adventure  from  the  loading  the  goods  on  board  the  ship 
as  above,  it  was  holden^,  that  goods  loaded  at  Penzance  were 
protected  by  the  policy.    A  policy  on  freight,  at  and  from  the 
ship^s  port  of  loading  at  J.  to  her  port  of  discharge,  with  leave 
to  call  at  intermediate  ports,  beginning  the  adventure  on  the 
goods  from  the  loading,  as  aforesaid,  unth  leave  to  dischargey 
exchange^  and  take  on  board,  goods  at  any  port  she  may  caU  at, 
without  being  deemed  a  deviation,  covers  the  freight  of  goods 
loaded  at  an  intermediate  port,  and  therefore  where  the  ship 
having  sailed  with  a  cargo  loaded  at  J.  was,  during  the  voyage, 
cast  on  shore  at  an  intermediate  port,  and  lost  a  part  of  her 
cargo,  and  took  on  board  other  coods  at  that  port  to  com- 
plete her  cargo,  and  arrived  at  her  port  of  discharge,  and 
earned  freight;   it  was  holden^,  that  the  assured,  who  had 
abandoned  to  die  imderwriter  upon  intelligence  of  the  loss, 
and  had  adjusted  with  him  as  for  a  total  loss,  was  liable  to  the 
underwriter  for  the  freight  of  that  part  of  the  cargo  loaded  at 
the  intermediate  port,  afrer  deducting  the  expenses  attendant 
upon  procuring  the  said  freight.     In  an  action  on  a  policy  on 
freight  it  appeared,  that  the  ship  in  the  course  of  her  voyage 
havmg  been  injured  by  a  peril  of  the  sea,  was  obliged  to  put 
into  a  port,  and  land  the  whole  of  her  cargo.     Part  of  her 
cargo  had  been  so  wetted  by  sea^water  that  it  could  not  be 
reshipped  without  danger  of  ignition,  unless  it  Vent  through  a 
process  which  would  have  detained  the  vessel  six  weeks,  and 
have  been  attended  with  expense  equal  to  the  freight.    Under 
these  circumstances,  the  master  sold  these  goods,  and  finding 
he  could  not  obtain  others,  he  sailed  on  his  voyage,  and  ar- 
rived at  his  port  of  destination  with  the  rest  of  his  cargo. 
The  master's  proceedings  were  such  as  a  prudent  man  unin- 
sured would  have  adopted.     It  was  holden^^,  that  the  imder- 
writers  were  not  liable  for  the  loss  of  the  freight  of  these 
goods.    A  ship-owner  is  entitled®  to  recover  upon  a  policy  of 
insurance  for  nreiffht  for  a  loss  accruing  to  him  by  reason  of 
his  having  been  aeprived  of  the  means  of  carrying  his  own 

b  Violett  y.   AUnutt,  3  Taunt.  419,  d  Mordy  v.  Jones,  4  B.  &  C.  394. 

recognized  in  Leathly  v.  Hunter,  7  Brocklebank  v.  Sugrue,  1  M.  ftRpb. 

Bin^  529.  102. 

c  Barclay  v.  Stirling,  5  M.  &  S.  6.  e  Flint  y.  Flemyng,  1  B.  &  Ad.  45. 
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ffoods  in  his  own  ship.  A  homeward  policy  on  freight^,  at  and 
n'om  A.  attaches  when  the  ship  is  at  A.  in  a  condition  to 
begin  to  take  in  her  homeward  cargo,  which  is  a  question  of 
hct  for  the  jury. 


IV.  Of  Losses, 

1.  By  Perils  of  the  Sea. 

2.  By  Capture, 

3.  By  Arrests,  SfC. 

4.  By  Barratry, 

5.  By  Fire.  I 

6.  By  other  Losses. 

1.  By  Perils  of  the  Sea. — Losses  by  perils  of  the  sea  are 
understood  to  mean  only  such  as  proceed  from  mere  sea  da- 
mage?; that  is,  such  as  arise  from  stress  of  weather,  winds, 
and  waves,  from  lightning  and  tempests,  from  striking  against 
rocks,  from  sands,  &c.    A  loss  occasioned  by  another  ship 
running  down  the  ship  insured,  through  gross  negligence,  is  a 
loss  by  perils  of  the  sea^.     If  there  has  not  been  any  intelli- 
gence received  of  a  ship  within  a  reasonable  time  after  she 
has  sailed^,  it  will  be  presumed,  that  she  foundered  at  sea,  and 
the  assured  may  maintun  an  action  against  the  underwriter, 
stating  the  loss  to  have  happened  by  the  vessel  sinking  at 
sea^.    What  shall  de  deemed  a  reasonable  time,  must  depend 
on  the  distance  and  length  of  the  voyage,  &c.    Evidence  of 
the  vessel  having  sailed  on  her  intended  voyage  on  such  a  day, 
and  not  having  been  heard  of  since,  is  tne  best  evidence  of 
which  the  nature  of  such  a  case  admits,  and  consequently, 
wiQ  be  sufficient  to  support  the  action.     It  is  not  necessary  to 
call  witnesses  from  the  vessel's  port  of  destination;   it  is  suf- 
ficient to  prove  that  she  was  not  heard  of  in  this  country  sfter 
she  sailed^     But  it  must  be  shewn,  that  when  the  ship  lefl 
the  port  of  outfit,  she  was  bound  on  the  voyage  insured"^. 
For  this  purpose  the  convoy  bond^  mentioning  the. port  of 

f   Wiliianuon  v.  Innes,  1  M.  ft  Rob.  1763.  coram  Lord  Mansfield,  C.  J. 

8S.  Lyndhurst,  C.  h.  Park,  106. 

g  Manb.  416.  1   Twemlow  v.  Oswin,  2  Campb.  85. 

h  Smitb  y.  Scott,  4  Taunt.  126.  m  Cohen  v.  Hinckley,  2  Campb.  61. 

i   Park,  105.  Koster  v.  Innes,  Ry.  and  M.  333. 

k  Green  ▼.  Brown,  Sir.  1199.  See  aUo  n  2  Campb.  5t. 

Newby  v.  Read,  Sittings  after  M.  T. 

VOL.  II.  T 
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destination  in  the  common  form^  or  a  license^^  is  prima  fade 
evidence.  Insurance  on  goods  by  a  certain  ship  from  Leghorn 
to  Lisbon.  At  the  trial  in  1826^  the  evidence  was^  that  the 
vessel  with  the  goods  insured  on  boards  sailed  from  Leghorn 
in  Aprils  1821^  for  Lisbon;  that  she  never  arrived  at  that  place: 
and  thaty  a  few  days  after  her  departure  from  Leghorn^  the 
witness  heard  that  she  had  foundered  at  sea,  but  that  the 
crew  were  saved;  holdenP,  that  this  was  sufficient  prim& 
facie  evidence  of  a  loss  by  perils  of  the  sea,  and  that  it  was 
not  necessary  for  the  plaintLBT  to  caU  any  of  the  crew,  or  to 
account  for  their  non-attendance. 

Upon  a  policy  of  insurance  on  goods,  where  the  ship  being 
disabled  by  the  perils  of  the  sea  from  pursuing  her  voyage, 
was  obliged  to  put  into  port  to  repair;  and,  in  order  to  de- 
fray th»  expenses  of  such  repairs,  the  master  having  no  other 
means  of  raising  money,  sold  pcurt  of  the  goods,  and  applied 
the  proceeds  in  payment  of  these  expenses.  It  was  holden<i, 
that  the  underwriter  was  not  answerable  for  this  loss.  Un- 
der a  count  for  a  loss  by  perils  of  the  sea*",  evidence  that  the 
ship  was  destroyed  by  a  species  of  worms,  which  infest  the 
rivers  of  Africa,  was  holden  not  to  support  the  declaration. 
If  a  ship  hove  down  on  a  beach  within  tiie  tideway  to  repair, 
be  thereby  bilged  and  damaged,  it  is  not  a  loss  occasioned  by 
the  perils  of  the  sea".  A  transport  in  the  service  of  govern- 
ment, was  insured  for  twelve  months,  during  which  she  was 
ordered  into  a  dry  harbour,  the  bed  of  which  was  uneven,  and 
on  the  tide  having  left  her,  she  received  damage  by  taking 
the  ground;  it  was  holden^,  that  this  was  a  loss  by  a  peril  of 
the  sea.  So  in  an  insurance  on  goods  in  a  ship  warranted 
free  from  capture  and  seizure.  The  ship  was  stranded  on  a 
shoal  within  a  few  miles  of  the  port  of  destination,  and  dis- 
abled from  proceeding;  but  while  she  lay  in  the  sand,  she 
was  seized  by  the  commander  of  the  place  at  which  she  was 
stranded;  and  the  goods  were  confiscated  by  him:  it  was 
holden^  a  loss  of  the  goods  by  the  perils  of  tlie  sea. 

A  policy  was  effected  on  living  animals,  warranted  free 
from  mortahty  and  jettison.  In  the  course  of  the  vovage 
some  of  the  animals,  in  consequence  of  the  agitation  of  the 
ship  in  a  storm,  were  killed;  and  others,  from  the  same  cause, 

o  Marshall  v.  Parker,  3  Campb.  70.  r  Rohl  v.  Parr,  London  Sittings  after 

p  Koster  v.  Reed,  6  B.  &  C.  19.  H.  T.  1796.  Park.  106. 

q  Powell  and  another  v.  Gudgeon,  5  s  Thompson  v.  Whitmore,  3  Taunt. 

M.  &  S.  431.    Sarquy  ▼.  Hob8on,2        227. 

B.  &  C.  7.  judgment  affirmed  on  cr-  t  Fletcher  v.  IngUs,  2  B.  &  A.  316. 

ror,  in  Ex.  Chr.  4  Bingh.  131 .  S.  P.  u  Hahn  v.  Corbett,  %  Bingh.  206. 
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received  such  mjiiiy  that  they  died  before  the  termination  of 
the  voya^  insoied.  It  was  holden'^  that  this  was  a  loss  by 
a  peril  of  the  sea,  for  which  the  underwriters  were  liable.  In 
a  similar  case^  where  it  was  found  in  the  special  verdict,  that 
a  certain  usage,  with  respect  to  such  policies  prevailed 
amongst  the  underwriters  subscribing  policies  at  Lloyd^s 
coffee-house  in  London,  and  merchants  and  others  effecting 
policies  there,  and  that  the  policy  in  question  was  effected  at 
Lloyd's  coffee-house,  but  it  was  not  found  that  the  plaintiff 
was  in  the  habit  of  effecting  policies  at  that  place:  it  was 
holdeny  that  this  usage  was  not  sufficient  to  bind  the  plaintiff. 
An  averment  of  loss  by  perils  of  the  sea,  is  not  supported  by 
proof  that  the  vessel  was  sunk  in  consequence  of  being  fired 
upon  by  another  vessel,  under  a  mistake'.  It  is  the  province 
of  the  jtirv  to  determine,  whether  the  cause  of  the  loss  be  a 
peril  of  the  sea  or  not^  In  cases  of  insurances  upon  goods, 
where,  by  the  terms  of  the  policy,  the  underwriter  is  to  con- 
tinue liable  until  the  goods  are  safely  landed,  if  one  of  the 
public  lighters,  entered  at  Waterman's  Hall,  be  employed  for 
€tie  purpose  of  landing  the  goods,  and  the  goods  sustain  a  da- 
mage on  board  such  fighter,  witihout  any  negUgence  on  the 
part  of  the  lighterman,  the  underwriter  will  be  responsible  for 
the  loss**;  but  if  the  owner  of  the  goods  chooses  to  employ 
his  own  private  lighter  to  land  them®;  or  if  after  the  goods 
are  put  on  board  a  pubUc  fighter,  the  owner  takes  them  into 
his  own  custody  and  possession,  and  discharges  the  fighter- 
man^,  the  underwriter  in  such  cases  wiU  not  be  liable.  See 
Hoffman  v.  Marshally  2  Bingh.  N.  C.  383.  and  ante,  p.  957. 


2.  Loss  hy  Cc^ture. 

Captwre  is  the  taking  the  ship  or  goods  by  an  enemy  of  the 
country  to  which  the  ship  and  goods  belong,  when  in  a  state  of 
pubfic  war. 

To  constitute  a  loss  by  capture  within  the  meaning  of  the 
poficy  ®,  it  is  not  necessary  that  the  ship  should  be  condemned, 

z  Lawrence  t.  Aberdein,  2B. &A.  107.  BuUer,  J.  Hurryv.  Royal  Ezch.  Am. 

y  Gabay  and  another  v.  Lloyd»  3  B.  &  2 Bos.  and  Pul.  430. 

C.  793.  c  Sparrow  v.  Carruthers,  Str.  1236. 

z  Cullen  V.  Butler,  1  Stark.  N.  P.  C.  d  Strong:  v.  Natally,  1  Bos.  &  Pul.  N. 

138.  Ld.  EUenborough,  C.  J.  R.  16. 

' a  Per  Kenyon,  C.  J.  in Buller  v.  Fisher,  e  Per  Lord  Mansfiel  d,  C.  J.  in  G  s  t. 

Abbot,  236.  Withers,  2  Burr.  694. 
b  Rucker  v.  London  Assurance  Cotnp. 

London  Sittings,  June,  1784,    per 
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or  carried  into  any  port  or  fleet  of  the  enemy.  In  every  case 
of  capture^,  the  insurer  is  answerable  to  the  extent  of  the  sum 
insured  for  the  loss  actually  sustained.  This  may  be  either 
totaly  as  where  the  thing  insured  is  not  recovered  again ;  or 
partial,  as  where  the  ship  is  recaptured  or  restored  before 
abandonment;  in  which  case  the  insurer  is  boimd  to  pay  the 
salvage^  and  any  other  necessary  expense,  which  may  have 
been  incurred  by  the  party  for  the  recovery  of  his  property. 
In  assumpsit  upon  a  policy  of  insurance  s^^  interest  or  no  inter- 
est, against  enemies^  pirates.,  takings  at  sea,  &c.  it  appeared, 
that  die  ship  was  tiJcenby  a  Swedish  pirate,  and  remained  in 
his  possession  nine  days,  and  then  was  retaken  by  an  Eng- 
lish man  of  war,  and,  after  the  suit  commenced,  brought  into 
Harwich:  it  was  holden  that  the  plaintiff  was  entitled  to  re- 
cover: for  though  the  ship  was  retaken,  yet  the  plaintiff  had 
received  a  damage  by  the  interruption  of  his  voya^;  and  the 
question  was  not,  whether  the  plaintiff  had  his  ship,  and  did 
not  lose  his  property,  but  what  damage  he  had  sustained.  In 
a  case  where  a  privateer  had  been  insured^,  interest  or  no  in- 
ieresty  free  from  average,  and  without  benefit  of  satvage,  for 
a. cruise  of  three  months,  and  during  that  time  she  was  cap- 
tured, whereby  she  was  prevented  from  finishing  her  cruise: 
it  was  holden,  that  the  assured  was  entitled  to  recover  for  a 
total  loss,  although  it  did  not  appear,  that  the  ship  was  ever 
carried  infra  pruesidia  hostium,  and  although  the  ship  was  re- 
taken before  the  expiration  of  the  three  months.  See  further 
on  this  subject.  Whitehead  v.  Bance,  Park,  77*  s^d  Dean  v. 
Dicker,  Str.1250. 

A  ship  warranted  neutral  was  captured  as  an  enemy^s  ship^ 
and  the  owners,  after  an  interlocutory  decree  against  them^ 
agreed  to  a  compromise^;  this  being  done  bond  fide,  it  was 
holden,  that  the  insurer  was  liable  for  the  sum  paid  by  the 
insured  under  such  compromise.  Formerly,  it  was  a  common 
practice,  when  vessels  were  captured  by  the  king's  ene- 
mies, or  by  other  persons  committing  acts  of  hostility,  for 
persons  to  agree  with  the  captors  for  ransom  of  tiie  vessels^ 
and  for  securing  the  stipulated  ransom,  not  only  to  give  hos- 
tages, but  also  to  bind  tiiemselves,  or  the  owners,  for  the  pay- 
ment thereof.  The  law  of  nations  gave  a  sanction  to  this 
practice;  but  it  having  been  found,  by  experience,  liable  to 
great  abuse,  and  there  being  reason  to  apprehend,  that  upon 
the  whole  it  operated  more  to  the  disadvantage  than  thebene- 

f  Manh.  422.  h  Pond  v.  King,  1  Wils.  191. 

g  Depaiba  y,  Ludlow,  Comyn'sR.360.    i  Berens  v.  Rucker,  1  Bl.  R.  313. 
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fit  of  his  majesty's  subjects^  the  legislature  inteiposed^  and 
prohibited  it.  See  stat.  22  G.  3.  c.  25.  s.  1.  33  6.  3.  c.  66. 
s.  37>  38.  43  6.  3.  c.  160.  s.  34,  35.  Although  by  the 
terms  of  the  policy,  the  underwriters  undertake  to  indemnify 
the  assured  against  all  captures  and  detentions  of  princes, 
without  any  exception  in  respect  of  the  acts  of  the  govern- 
ment of  their  own  nation,  yet  has  the  law  engrafted  an  excep- 
tion thereon  of  captures  made  oy  the  authority  of  the  govern- 
ment  of  the  coimtry  to  which  the  underwriters  belong. 
Hence^,  it  has  been  solemnly  determined,  that  even  after  the 
cessation  of  hostilities  between  England  and  France,  a 
Frenchman  was  not  entitled  to  recover  in  the  English  courts 
upon  a  policy  of  insurance  effected  in  England  before  the 
commencement  of  hostilities;  for  a  policy,  containing  an  in- 
surance against  British  capture,  eo  nomine^  would  be  illegal 
and  void  upon  the  face  of  it,  as  being  directly  and  obviou^y 
repugnant  to  the  interest  of  the  state,  having  immediate  ten- 
dency to  render  ineffectual,  to  the  extent  of  the  indemnity 
created  thereby,  all  offensive  operations  by  sea  adopted  on 
the  part  of  his  majesty  and  his  subjects,  tor  the  purpose  of 
weakening  the  strength  and  diminishing  the  resources  of  the 
enemy.  And  if  an  insurance  by  a  British  subject,  made  in 
terms  against  British  capture,  would  be  void,  an  insurance 
indirectly  producing  the  same  effect,  by  the  application  after- 
wards of  die  general  terms  of  the  insurance  to  the  particular 
event  (t.  e.)  of  British  capture,  which  takes  place  afterwards, 
must  upon  principle  be  equally  illegal;  and  no  peril,  the  sub^ 
ject  of  insurance,  can  be  recovered  under  the  generality  of 
the  terms  "  capture,''  detention  of  princes,"  or  the  like,  which 
cannot,  consistently  with  law,  be  specifically  insured  against 
in  direct  and  express  terms.  Although  in  cases  of  capture 
the  underwriter  is  responsible  to  the  assured,  yet,  if  before  a 
dema7hd\he  ship  be  recovered,  he  is  liable  for  the  amount  only 
of  the  loss  sustained  at  the  time  of  the  demand;  or  if  the 
ship  be  restored  after  payment  by  the  underwriter,  he  shall 
stand  in  the  place  of  the  assured.  Under  this  head  it  will  be 
proper  to  consider  the  effect  and  operation  of  an  embargo  on 
the  contract  of  insurance.  An  embargo  is  an  arrest  laid  on 
ships  or  merchandize  by  public  authority,  or  a  prohibition  of 
state,  commonly  issued  to  prevent  foreign  ships  from  putting 
to  sea  in  time  of  war,  and  sometimes  also  to  exclude  them 
from  entering  our  ports.    Where  a  neutral  insures^  in  this 

k  Furtado  v.  Rodgere,  3  Bos.  and  Pul.        East,  396.    Gamba  v.  Le  Mesurier,  4 
191.      KeUner  t.  Le  Mesurier,  4       East;  407. 

1   kotch  ▼.  Edie,  6  T.  R.  4 IS. 
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countrjr  a  ship  ^^at  and  from  a  port  in  a  foreign  coiintiy; 
and  while  the  ship  remains  in  that  port,  an  embargo  is  laid  on 
by  the/oreiffn  state,  the  assured  will,  if  the  embargo  continue, 
be  entitled  to  abandon,  and  to  recover  for  a  total  loss;  for 
such  an  embargo  is  within  the  meaning  of  the  words  "  arrests, 
restraints,  and  detainments  by  kings,  princes,  and  people/^ 
What  would  be  the  effect  of  an  embargo  laid  on  by  the  go- 
vernment of  this  country  upon  a  ship  insured  here,  has  not 
been  solemnly  determined.  It  seems,  however,  that  although 
one  British  subject  might  insure  another  British  subject 
against  the  consequences  of  an  embargo  laid  on  by  the  British 
government™,  yet  an  insurance  for  the  benefit  of  a  foreigner 
against  such  an  embai^  woyld  be  illegal^. 


3.  Loss  by  Arrests,  SfC, 

Among  other  perils,  which  the  assurers,  in  the  language  of 
the  policy,  are  contented  to  bear,  and  do  take  upon  them  in 
the  voyage,  are  ^^  arrests  and  detainments  of  all  lungs,  princes 
(19),  and  people,  of  what  nation,  condition,  or  quality  so- 
ever/^ Tlie  word  people  means  the  ruling  and  supreme 
power  of  the  country,  whatever  it  may  be.  This  appears 
clearly  from  another  part  of  the  policy;  for  where  the  under- 
writers insure  against  the  wrongful  acts  of  individuals,  they 
describe  them  by  the  names  of  pirates,  rogues,  thieves.  The 
words,  therefor^  '^ kings,  princes,  and  people j^  must  apply 
to  nations  in  their  collective  capacity.  Hence,  where  a 
party  of  rioters  boarded  a  ship,  and  having  taken  the  com- 
mand, stranded  her,  and  compelled  the  captain  to  sell  the 
cargo,  which  consisted  of  wheat,  at  their  own  price,  and 
much  below  its  real  value;  it  was  holden^,  that  the  plaintiff, 
who  had  insured  the  cargo,  could  not  recover  on  a  count 
stating  that  the  vessel  was  arrested,  distrained,  and  detained 
by  people,  to  the  plaintiff  unknown,  by  reason  whereof  the 

m  See  Marsh.  437.      Green  v.  Young,  n  Opinion  of  the  judges  in  Touteng  t. 

Ld.  Raym.  840.    Salk.  444.  and  Ld.  Hubbard.                                .            f 

Alvanley's  opinion  in  Touteng  v.  o  N||Mtt  v.  Lushington,  4  T.  R.  783. 
Hubbard,  3  Bob.  and  Pul.  302. 


(19)  By  the  word  "  princes/'  according  to  the  opinion  of  Lord 
Mansfield,  in  Goss  v.  Withers,  2  Burr.  696,  must  be  understood,  not 
enemies  merely,  but  those  in  amity  also.  Hence  it  is  said,  that  by 
the  general  law,  the  assured  may  abandon  in  the  case  of  an  arrest  or 
detainment  by  a  prince,  not  an  enemy. 
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cargo  was  wholly  lost  to  the  plaintiff.  Upon  a  common  po- 
licy on  goods^  the  underwriters  are  discharged,  if  the  goods 
are  landed  at  the  port  of  destination  by  the  officers  of  go- 
vernment there,  and  are  lodged  in  the  government  ware- 
houses, if  this  be  the  usual  mode  in  which  goods  are  landed 
at  that  port,  although  the  goods  insured  are  afterwards  con- 
fiscated by  die  government,  and  are  never  in  the  possession 
of  the  consignees'".  PoUcy  on  goods  at  and  from  London 
to  Archangel^  ^^  until  the  goods  should  be  there  dischai^ged 
and  safely  landed.^'  The  declaration  averred  that  the  ship 
arrived  at  Archangel;  but  that  before  the  goods  were 
discharged  or  safely  landed  they  were  seized  and  detained 
by  the  persons  exercising  the  powers  of  government  there. 
It  appeared  in  evidence  that  as  soon  as  the  vessel  arrived  at 
Archangel,  her  hatches  were  sealed  down,  and  a  custom- 
house officer  remained  constantly  on  board.  Leave  was  re- 
fused to  unload  the  cargo  for  several  weeks;  and  at  last  it 
was  unloaded  into  praams  or  lighters  belonging  to  the  govern- 
ment, under  the  inspection  of  an  officer,  and  lodged  in  a 
government  warehouse,  where  the  consignees  had  no  control 
over  it,  and  were  not  even  permitted  to  see  it.  The  whole 
was  afterwards  condemned  on  the  ground  that  the  ship  had 
come  from  London  instead  of  Teneriffe,  as  was  represented 
by  the  simulated  papers  which  she  carried.  It  appeared^ 
however,  to  be  the  uniform  course  of  transacting  business 
at  Archangel,  that  when  a  ship  arrives,  her  hatches  are 
sealed  down,  that  a  custom-house  officer  remains  on  board 
till  she  is  unloaded,  and  that  the  goods  mt^t  be  carried  in 
the  first  instance  to  the  government  warehouses,  where  they 
remain  till  the  duties  are  paid.  Under  these  circum- 
stances. Lord  EUenborough  was  of  opinion,  that  there  was 
not  any  evidence,  that  the  goods  were  seized  and  detained  by 
the  Russian  government  before  they  were  discharged  and 
safely  landed — ^that  the  goods  were  landed  according  to  the 
usual  course  of  trade  at  the  port  of  Archangel ;  and  con- 
sequently that  the  miderwriters  on  such  a  policy  as  the  pre- 
sent were  not  liable  for  any  subsequent  loss.  In  a  decla- 
ration on  a  policy  on  goods  it  was  averred,  that  the  ship 
with  the  goods  on  boar^  when  at  C.  was  arrested  by  the 
persons  exercising  the  powers  of  government  there,  and 
the  goods  were  by  the  said  persons  seized  and  confiscated. 
It  was  proved,  that  on  the  ships  arrival  at  C.  her  hatches 
were  se^ed  down,  and  her  cargo  was  aft;erwards  forcibly  un- 
loaded by  the  officers  of  government,  and  never  dehvered 

r  Brown  v.  Carstaira,  3  Campb.  1 61 .  1  Ibid. 
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to  the  consignees.  This  was  holden^  to  be  sufficient  proof 
of  the  averment,  without  the  production  of  any  sentence  of 
condemnation. 


4,  Lass  by  Barratry  (20). 

The  original  meaning  of  the  term  '*  barratry'^  is  to  be  col- 
lected from  the  Italian  language,  and  is,  according  to  Du- 
fresne's  Glossary,  (verbum  barratria,)  frtms,  dohtSy  qm  fit  in 
contractibus  et  venditionibus^.^^  He  does  not  apply  it  in  any 
marine  sense,  or  with  reference  to  the  particular  relation  of 
masters  and  owners.  In  that  sense,  however,  in  which  it  is 
particularly  used,  as  appUed  to  subjects  of  British  marine 
msurance,  in  the  earliest  reported  case'  which  we  find  on  the 
subject,  it  is  considered  as  being  precisely  tantamount  to 
fraud,  hi  the  particular  relation  which  subsists  between  mas- 
ter mariners  and  owners,  being  such  by  which  a  loss  may 
happen  on  the  subject  matter  insured.  And  as  no  limitation 
is  put  upon  the  term  ^' fraud,"  in  that  case  the  court  must 
be  understood  as  holding,  that  fraud  and  barratry  were  in 
effect  words  of  co-extensive  import;  that  is,  that  barratry 
included  every  species  of  fraud  in  the  relation  of  the  master 
to  his  owners,  by  which  the  subject  matter  insured  might  be 
endangered.     In  conformity  with  this  opinion,  Willes,  J.,  in 

g'ving  the  judgment  of  the  court  in  Lockyer  v.  Offley,  1  T. 
.  252,  defines  barratry  as  including  '^every  species  of  fraud 
or  knavery  of  tift  master  of  the  ship,  by  wmch  the  freighters 

t  Carruthers  v.  Gray,  3  Campb.  142.  vering  the  judgment  of  the  court  in 

u  Per  Lord  EUenboroug^h,  C.  J.  deli-        Earle  v.  Rowcroft,  8  East,  134. 

X  Knig'hty.  Cambridge,  Str.  681. 


(20)  "  It  is  extraordinary  that  this  species  of  loss,  occasioned  by 
the  misconduct  of  the  master,  selected  and  appointed  aa  he  is  by  the 
owners  themselves*  and  liable  to  be  dismissed  by  them  only,  should 
ever  have  been  made  the  subject  of  insurance ;  and  it  is  the  more  so 
as  it  has  an  impolitic  tendency  to  enable  the  master  and  owners,  by 
a  fraudulent  and  secret  contrivance  and  understanding  between 
them,  to  throw  the  iU  success  of  an  ill^al  adventure,  of  which  the 
benefit,  if  successful,  would  have  belonged  solely  to  themselves,  upon 
the  underwriters.  So,  however,  it  is,  that  this  description  of  loss 
has,  from  the  earliest  times,  held  its  place  as  a  subject  of  indenmity 
in  British  policies  of  insurance."  Per  Lord  Ellenborough,  C.  J. 
delivering  the  judgment  of  the  court  in  Earle  v.  Rowcroft,  S 
East,  134. 
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or  owners  (the  freighters  in  that  case  were  owners  pro 
tempore)  are  injured/^  Barratry  may  be  committed  eitiier 
by  a  wilful  deviation  7,  in  fraud  of  the  owner,  by  smuggling', 
by  ninning  away  with  the  ship,  by  sinking  or  deserting 
her,  or  by  defeatmg  or  delaying  the  voyage  (21)  with  a  cri- 
minal intent.  If  by  reason  of  these,  or  other  similar  acts, 
the  subject  matter  insured  is  detained,  lost,  or  forfeited,  the 
assured  will  be  entitled  to  recover  against  the  underwriter  for 
a  loss  hy  barratry;  and  such  acts  being  in  violation  of  that 
duty  which  the  masters  and  mariners  owe  to  the  ship- 
owners, the  circumstance  of  the  master  or  mariners  con- 
ceiving that  they  were  acting  for  the  benefit  of  the  owners 
will  not  vary  the  case.  Hence  where  the  master*,  under 
letters  5f  marque,  which,  for  want  of  a  certificate  were  not 
valid,  (and  which  had  been  put  on  board  by  the  owners  with 
a  view  to  encourage  seamen  to  enter,  and  without  any  inten- 
tion of  their  being  used  for  the  purpose  of  cruising),  had 
cruised  for  and  taken  a  prize,  in  consequence  whereof  the 
vessel  was  lost;  it  was  holden  to  be  an  act  of  barratry, 
although  the  master  had  libelled  the  prize  in  a  court  of  admi- 
ralty, for  the  benefit  of  the  owners  as  well  as  himself.  Nei- 
ther is  it  necessary,  in  order  to  constitute  barratry,  that  the 
master  should  derive,  or  even  intend  to  derive  any  benefit 
from  the  act  done  (22).  Hence,  where  the  master  sailed  out 
of  port**,  without  paying  the  port  duties,  whereby  the  ship 
was  forfeited,  it  was  holden  to  be  barratry.  So  where  the 
master^,  under  general  instructions  from  hi^wners  to  make 
the  best  purchases,  with  dispatch,  went  into  an  enemy's  port 
and  traded  there,  on  account  of  which  ill^al  trafiic,  the  vessel 
insured  was  seized  by  a  king's  ship,  and  afterwards  con- 
demned; this  illegal  act,  unauthorized  by  the  ship-owners, 
was  holden  to  be  barratry,  although  it  did  not  appear  that 
the  master  would  have  been  benefited  by  the  act,  or  that  he 
intended  thereby  anything  more  than  to  make  tiie  cheapest 
,  and  speediest  purchases  for  his  employers  (23).     In  order ^> 

y  Vallejo  t.  Wheeler,  Cowp.  143.  c  Earle  t.  Rowcroft,  8  Ea^  126. 

z  1  T.  R.  252.  d  Phyn  ▼.  Royal  Exch.  Ass.  Comp. 

a  Moss  V.  iyrom,  6  T.  R.  379.  7  T.  R.  606. 

b  Knight  v.   Cambridge,  as  cilk  in 
8  East,  136, 136. 


(21)  "  Even  dropping  anchor  with  a  fraudulent  intent  is  barratry." 
Per  Duller,  J.  in  Ross  v.  Hunter,  4  T.  R.  38. 

(22)  But  in  some  cases  the  circumstance  of  private  benefit  accru- 
ing to  the  master  may  be  evidence  of  fraud  in  him. 

(23)  It  was  contended  in  this  case,  on  the  part  of  the  defendant, 
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however,  to  constitute  barratry,  it  is  essentially  neeesary 
that  there  should  be  fraud.  Hence,  a  simple  deviation^ 
through  the  ignorance  of  the  master,  withotU  fraud  on  his 
part,  although  it  avoids  the  policy,  will  not  amount  to  bar- 
ratry (24).  It  is  to  be  observed,  that  barratry,  in  the  sense 
in  which  it  is  used  in  our  policies,  cannot  be  conmiitted  by 
any  persons  except  masters  or  mariners,  nor  against  any  per- 
sons except  the  owners  of  the  ship<^;  but  this  term  compre- 
hends not  only  absolute  owners,  but  owners  pro  hdc  vice 
only,  as  genersd  freighters.  Hence,  if  A.  be  the  owner  of  a 
ship',  and  let  it  out  to  B.  as  freighter,  who  insures  it  for  the 
voyage,  and  the  barratrous  act,  whereby  the  vessel  is  lost,  is 
committed  with  the  knowledge  of  A«,  yet  if  it  be  unknown 
to  B.  he  may  recover  against  the  underwriter  for  a  ioss  by 
barratry.  So  where  the  insurance  is  made  by  and  in  favour 
of  the  ship  owner,  and  the  barratrous  act  is  committed  with 
the  privity  of  the  freighter,  the  imderwriter  is  not  discharged  s^, 
unless  he  can  shew  that  the  ship  owner  also  was  privy  to  the 

e  Nutt  v.  Bourdieu,  1  T.  R.  323.  this  it  not  a  loss  by  barratry  for 

f  Vallejo  ▼.  Wheeler,  Cowp.  143.  But  which  ship  owner  can  recover  against 

see  HobbsT.  Hannam,  3  Campb.  94.  the  underwriters. 

where  it  was  held,  that  if  a  chartered    g  Boutflower  t.  Wilmer,  London  Sit^ 

ship  be  lost,  by  means  of  the  captain  tings  after  T.  T.  21  G.  2.  coram  Lee, 

engaging  in  an  illegal  trade,  in  obe-  C.  J.  MSS. 

dience  to  the  orders  of  the  diarterer. 


that  if  the  conduct  of  the  master,  although  criminal  in  respect  of 
the  state,  were,  in  his  opinion,  likely  to  advance  the  owner's  interest 
and  intended  by  him  to  do  so,  it  would  not  be  barratry;  but  to  this 
the  court  said  Ihey  could  not  assent,  for  it  was  not  for  him  to  judge 
in  cases  not  intrusted  to  his  discretion;  or  to  suppose  that  he  was  not 
breaking  the  trust  reposed  in  him,  but  acting  meritoriously,  when 
he  endeavoured  to  advance  the  interest  of  his  owners  by  means  which 
the  law  forbids,  and  which  his  owners  also  must  be  taken  to  have 
forbidden,  not  only  from  what  ought  to  be,  and  therefore  must  be 
presumed  to  have  been  their  own  sense  of  public  duty,  but  also,  from 
a  consideration  of  the  risk  and  loss  likely  to  follow  from  the  use  of 
such  means. 

(24)  "  Barratry  must  be  some  breach  of  trust  in  the  master,  ex 
maUfido**  Per  Lee,  C.  J.  in  Stamma  v.  Brown,  as  cited  by  Law- 
renoe,  J.  from  a  MS.  note  in  7  T.  R.  508.  "  No  case  of  deviation, 
unless  it  be  accompanied  with  fraud  or  crime,  is  within  the  true  de- 
finition of  barratry."  Per  Ellenborough,  C.  J.  in  Earle  v.  Rowcroft, 
8  East,  139.  But  where  the  deviation  is  such  as  amounts  to  bar- 
ratiy,  the  underwriter  cannot  insist  on  the  deviation  as  a  ground  of 
objection  against  the  right  of  the  assured  to  recover. 
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barratry.  It  appears  from  the  preceding  remarks  that 
where  the  owner  of  the  ship  consents  to  the  act  done,  such 
act  is  not  barratry^.  So  where  the  master  of  the  ship  is  also 
owner',  he  cannot  commit  barratry,  because  he  cannot  com- 
mit fraud  against  himself.  And  the  same  rule  holds  in  equity, 
where  the  owner,  having  mortgaged  the  ship,  acts  as  master'^, 
for  the  mortgagor  is  considered  in  equity  as  the  owner  of  the 
thing  mortgaged.  But  proof  of  the  master  having  committed 
barratry  is  primd/acie  sufficient  to  entitle  plaintiff  to  recover, 
without  shewing  negatively  that  the  master  was  not  owner  or 
general  freighter.  If  the  underwriter  insists  on  this  as  a  de- 
fence,  it  is  mcumbent  on  him  to  shew  that  the  master  was 
also  owner  or  general  freighter.  Barratry  cannot  be  com- 
mitted against  l£e  owner  of  the  ship  with  his  consent  It  is 
not  necessary  that  the  loss,  in  consequence  of  the  barratry^ 
should  happen  in  the  very  act  of  committinir  the  barratry:  it 
is  sufficient^  it  happen  at  any  time  afterwards,  and  before 
the  voyage  insured  is  completed;  but  it  must  happen  during 
the  voyage  insured,  and  within  the  time  limited  by  the 
policy;  for  where  the  master,  in  the  course  of  the  voyage, 
committed  barratry  by  smuggling,  on  his  own  account,  by 
hovering,  and  running  brandy  on  shore  in  casks  imder  sixty 
gallons,  and  the  ship  afterwards  arrived  at  the  port  of  desti- 
nation, and  was  there  moored  at  anchor  twenty-four  hours  in 
safety,  after  which  she  was  seized  by  the  revenue  officers  for 
the  smuggling,  it  was  holden^  that  uie  underwriter  was  dis- 
charged. The  captain  of  a  ship  insured,  barratrously  car- 
ried her  out  of  the  course  of  her  voyage,  procured  her  to  be 
condemned  in  a  vice-admiralty  court,  sold  her,  and  delivered 
her  to  the  purchaser.  In  an  action  on  the  policy,  to  which 
the  statute  of  °^  limitations  was  pleaded.  Lord  EUenborough 
was  of  opinion,  that  the  cause  of  action  did  not  accrue,  as  me 
loss  did  not  happen,  until  the  master  had  divested  himself  of 
the  possession  of  the  ship,  by  delivering  her  to  the  purchaser; 
and  therefore,  although  the  barratrous  abandonment  of  the 
voyage,  for  the  purpose  of  making  away  with  the  ship,  and 
fraudulent  condemnation  had  taken  place  more  than  six  years 
before  the  commencement  of  the  action,  yet  as  the  sale  and 
delivery  were  within  six  years,  the  plea  did  not  operate  as  a 
bar.  As  it  is  not  necessary  to  aver  tiie  fact  whereby  the  loss 
is  occasioned'^,  in  the  very  words  of  the  policy,  provided  the 

h  Stamma  t.  Brown,  Str.  1173.    Nutt  1  Lockyer  v.  Offley,  I  T.  R.  251. 

y.  Bourdieu,  1  T.  R.  323.  m  Hibbert  v.  Martin,  1  Campb.  539. 

i  Admitted  S.  C.  and  in  How  v.  Hun-  n  Knight  v.  Cambridge,  Lord  Raym. 

ter,  4  T.  R.  33.  1348.  Str.  581.    3  Mod.  230. 

k  Lewin  v.  Suasio,  Postletb.  Diet.  vol. 

I.  p.  147.  per  Ld.  Hardwicke,  Ch. 
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fiict  alleged  be  within  the  meaning  of  these  words,  in  a  case 
where,  by  the  policy,  the  insurance  was  against  the  barratry 
of  the  master,  and  the  br^u;h  assigned  in  the  declaration  was, 
that  the  ship  was  lost  by  the  fraud  and  neglect  of  the  master, 
the  declaration  was  holden  to  be  good:  for  barratry  imports 
fraud,  and  he  who  commits  a  fraud  may  properly  be  said  to 
be  guilty  of  a  neglect,  viz.  of  his  duty. 


5.  Loss  by  fire. 

Fire  is  expressly  mentioned  in  the  policy,  as  one  of  the 
perils  against  which  the  underwriters  agree  to  indemnify  the 
assured.  In  an  action  on  a  policy,  where  the  loss  was  stated 
to  be  by  fire,  it  appeared  that  the  ship  in  question  having 
been  chased  by  an  enemy  of  superior  force,  the  captain,  in 
order  to  prevent  her  from  falling  into  the  hands  of  the  enemy, 
set  her  on  fire.  It  was  holden^,  that  this  loss  was  covered  by 
the  policy:  Lord  EUenborough,  C.  J.  observing,  that  if  the 
ship  is  destroyed,  it  is  immaterial  whether  it  is  occasioned  by 
a  common  accident,  or  by  lightning,  or  by  an  act  done  in  duty 
to  the  state.  Nor  could  it  make  any  difference  whether  the 
ship  was  thus  destroyed  by  third  persons,  subjects  of  the 
king,  or  by  the  captain  and  crew,  acting  with  loyalty  and 
good  faith.  Fire  was  still  the  causa  causansy  and  the  loss 
within  the  perils  insured  against.  If  a  fire  arises  on  board  a 
ship  from  me  damaged  quality  of  the  goods  insured,  the  un- 
derwriters are  not  liable;  but  if  the  loss  is  not  so  occasioned, 
the  policy  will  not  be  vitiated  by  the  non-disclosure  of  the 
condition  of  the  goods  to  the  underwriterP.  Upon  a  policy 
on  ship  by  which  the  underwriters  insured  against  fire  and 
barratry  of  the  master  and  mariners,  it  was  holden  4  that  the 
underwriters  were  liable  for  a  loss  by  fire,  occasioned  by  the 
negligence  of  the  master  and  mariners. 


6.  By  other  Losses. 

These  general  words  were  not  the  immediate  subject  of 
judicial  construction  in  our  courts,  until  the  case  of  CuUen  v. 
Butler,  5  M.  and  S.  461.  There  the  master  and  crew  of  a 
British  ship,  believing  the  ship  insured  to  be  an  enemy's  ship 
about  to  attack  them,  fired  at  her  and  sunk  her  with  the 

o  Gordon  v.  KimmiDgton,  1  Campb.    p  Boyd  ▼.  Dubois,  3  Campb.  133. 
123.  q  Busk  v.  R.  Excb.  Ass.  2  B.  ft  A.  73* 
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goods  on  board.  This  loss  was  spiecially  set  fortK  in  the 
second  count  of  the  declaration^  and  the  court  held  that  the 
plaintiff  was  entitled  to  recover  upon  it^  inasmuch  as  it  fell 
within  the  general  and  comprehensive  words  in  the  policy 
subjoined  to  the  particular  causes  of  loss^  viz.  '^  All  other 
perils^  losses^  and  misfortunes^  which  had  or  should  come  to 
the  damage  of  the  goods  and  ship  or  any  part  thereof.^^  In 
an  action  on  a  policy  of  insurance^  from  Spain  to  Cuba  and 
the  Spanish  Main^  the  declaration  stated  the  insurance  to  be 
on  dollars.  The  interest  was  averred  to  be  in  a  subject  of  the 
King  of  Spain.  It  stated  that  hostilities  had  commenced  be- 
tween Spain  and  South  America.  The  loss  was  stated  as 
follows :  namely^  that  while  the  ship  was  on  her  voyage^  an 
armed  vessel  proceeded  from  a  ship  acting  under  the  au- 
thority of  persons  exercising  the  powers  of  government  in 
South  America^  made  up  to  the  ship  on  board  of  which  the 
dollars  were^  in  order  to  attack  her^  and  that  the  master^  in 
order  to  prevent  the  dollars  from  falling  into  their  hands^ 
threw  them  overboard.  It  then  stated^  that  die  armed  boat 
did  attack  the  ship^  and  capture  her.  To  this  declaration 
there  was  a  general  demurrer^  and  the  question  was  whether 
this  was  a  loss  within  the  policy.  It  was  holden%  that  it 
was ;  the  court  observing^  that  this  was  a  general  demurrer. 
Taking  all  the  circumstances  together^  it  must  be  considered 
that  the  master  acted  properly  in  throwing  the  dollars  over- 
board. If  the  defendant  had  intended  to  dispute  that,  he 
should  have  gone  to  trial.  They  said  they  considered  that 
this  was  a  loss  by  jettison ;  which  meant  any  throwing  over- 
board ex  justd  causd.  All  the  foreign  writers  agree  that  the 
master  may  set  fire  to  a  ship  to  prevent  its  falling  into  an 
enemy's  hands.  This  case  fell  within  the  same  principle. 
The  aoUars  would  have  been  useful  to  the  enemy  in  the  pro- 
secution of  the  war.  It  was  the  master's  duty  to  prevent  the 
enemy  from  seizing  them.  The  circumstance  of  the  insurer 
not  being  a  subject  of  Spain  could  make  no  difference.  They 
said  that  this  might  also  be  considered  as  a  loss  by  enemies, 
and  would  also  rail  within  the  general  words  ''  other  losses.'^ 
Where,  in  an  action  on  a  policy  of  insurance  on  a  ship  in  the 
usual  form,  for  twelve  months,  at  sea  and  in  port,  the  loss 
averred  was  as  follows :  that  the  ship  having  arrived  at  the 
harbour  of  St.  J.,  and  discharged  her  cargo,  it  became  neces- 
sary to  place  her,  and  she  was  accordingly  placed,  in  a  graving- 
dock,  there  to  be  repaired,  and  near  to  a  certain  wharf  in  the 
graving-dock ;  and  that  whilst  she  was  there,  by  the  violence 

a  Butler  t.  Wildman,  3  B.  &  A.  308. 
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of  the  ^nd  and  weather,  she  was  thrown  over  on  her  side, 
whereby  she  struck  the  ground  with  great  violence  and  was 
bilged,  &c.  It  was  holden^,  that  this  was  a  loss  within  the 
general  words  of  the  policy^  ^^  all  other  perils,  losses,  and 
misfortunes,  &c/^  for  which  the  underwriters  were  liable- 
Held  also,  diat  the  above  facts,  with  the  additional  circum* 
stance  of  there  beins  two  or  tiiree  feet  water  in  the  graving- 
dock  when  the  accident  happened,  did  not  amount  to  a  loss 
by  perils  of  the  sea.  An  underwriter  is  Uable^  for  losses  oc- 
curring in  the  transshipment  of  goods  from  the  ship  to  the 
place  of  landing,  where  such  transshipment  is  in  the  usual 
course  of  the  voyage,  although  such  risk  be  not  specially 
mentioned  in  the  policy. 


V.  Of  Total  Losses  and  Abandonment, 

A  TOTAL  loss  is  of  two  luuds ;  one,  where  the  whole  pro- 
perty insured  perishes ;  the  other,  where  the  property  exists, 
but  the  voyage  is  lost^,  or  the  expense  of  pursuing  it  exceeds 
the  benefit  arising  from  it.  In  the  latter  case,  the  assured 
may  elect  (25)  to  abandon  to  the  underwriter  all  right  to  such 
part  of  the  propertv  as  may  be  saved,  and  having  given  due 
notice  of  his  intention  to  do  so,  the  assured  will  men  be  enti- 
tled to  demand  a  compensation  as  for  a  total  loss ;  but  if  the 
assured  does  not  in  £Etct  abandon  (26),  or  if  he  omits  to  ^ve 

b  Phillips  and  anotiier  v.  Barber,  5  B.  ship  be  lost.    Lawrence,  J.  6  T.  R. 

and  A.  161.  425.    But  see  Parsons  v.  Scott,  2 

c  Stewart  v.  Bell,  6  B.  It  A.  238.    In-  Taunt  363.  and  Anderson  ▼.  Wallis, 

surancefrom  London  to  Jamaica.  3  Campb.  440.    2  Id.  It  S.  240.  and 

d  If  the  voyage  be  defeated,  it  is  the  post,  p.  988.    See  also  Hunt  v.  Roy. 

same  thing  for  this  purpose  as  if  the  Excb.  Ass.  5  M.  and  S.  47. 


(26)  The  assured  is  not  in  any  case  bound  to  abandon.  See  15 
East.  15. 

(26)  An  assunmce  was  efiected  on  some  hogsheads  of  sugar  on  a 
voyage  from  Ostend  to  Hayre.  The  vessel  sailed  from  Ostend,  but 
was  forced  on  shore,  and  the  cargo  damaged :  The  assured  wrote  to 
the  underwriters,  to  inform  them  of  the  circumstances,  and  of  the 
injury  which  the  sugars  had  sustained.  The  underwriters,  in  an« 
swer,  desired  "  that  the  assured  would  do  the  best  with  the  damaged 
property."  It  was  holden,  that  the  letter,  coupled  with  the  answer, 
did  not  amount  to  abandonment.  Thelluson  v.  Fletcher,  1  Esp.  N.  P. 
C.  73.  per  Kenyon,  C.  J. 
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the  underwriter  notice  (27)  of  his  having  abandoned^  or  if, 
being  required  by  the  underwriter  to  assign  over  his  interest 
in  the  property  insured^  he  refuses  to  do  so  ^  (28)^  he  will  not 
be  entitled  to  claim  as  for  a  total  loss :  unless,  in  the  conclu- 
sion, there  be  an  actual  total  loss'.  If  the  subject  matter  of 
insurance  ultimately  exists  in  specie,  so  as  to  be  capable  of 
being  restored  to  the  hands  of  the  assured^  there  cannot  be  a 
total  loss,  unless  there  has  been  an  abandonments.  And  in 
order  to  justify  an  abandonment,  there  must  have  been  that, 
in  the  course  of  the  voyage,  which  at  the  time  constituted  a 
total  loss^.  The  question  whether  the  loss  be  partial  or  total 
is  precisely  the  same,  whether  the  policy  be  valued  or  open^ 
Capture,  or  the  necessary  desertion  of  the  ship  constitutes  a 
totel  loss^ ;  and  the  mere  existence  of  a  ship  after  a  total  loss 
and  abandonment  will  not  reduce  it  to  a  case  of  partial  loss^ 
The  ship  must  be  in  esse  in  this  kingdom  under  such  circiun- 
stances,  that  the  assured  may,  if  they  please,  take  possession. 
Insurance  on  goods.  The  vessel  was  wrecked,  part  of  the 
goods  were  lost,  and  part  got  on  shore,  but  (whilst  on  shore) 
were  destroyed  and  plundered  by  the  inhabitants  of  the  coast 
of  the  Isle  of  France,  so  that  no  portion  of  them  came  again 
into  the  possession  of  the  assured.  It  was  holden''^,  that  this 
was  a  total  loss  by  perils  of  the  sea,  and  no  abandonment  was 
necessary.    An  insurance  was  effected  on  freight,  and  on  the 

e  Havdock  v.  Rockwood,  8  T.  R.  26%.  k  Per  Bayley,  J.  Holdiworth  v.  Wise, 

more  fully  reported  b3'  N.  Atcheson,  7  B.  and  C.  799. 

8vo.  1800.  1   M'lver  v.  Henderson,  4  M.  and  S. 

f  Mellish  V.  Andrews,  15  East,  13.  676.    Cologanv.  The  London  Assu- 

g  Per  Bayley,  J.    in  Holdsworth  v.  ranoe,  5  M.  and  S.  447. 

Wise,  7  B.  and  C.  798.  m  Bondrett  v.  Hentigg,l  Holf  s  N. P.  C. 

h  n>.  799.  149.  C.  B.  Gibbs,  C.  J. 
i  Allen  t.  Sug^e,  8  B.  and  C.  561. 


(27)  Notice  of  abandonment  is  necessary,  although  the  ship  and 
cargo  have  been  sold  and  converted  into  money,  when  the  notice  of 
the  loss  was  received.     Hodgson  v.  Bhckiston,  Park«  281.  n. 

(28)  In  Haveiook  v.  Rockwood,  the  insurers  offered  to  settle  with 
the  assm'ed,  he  first  making  an  assignment  of  one-fourth  part  of  the 
vahie  of  the  ship  for  their  benefit.  The  sum  insured  not  amounting 
to  one-fourth,  tiie  plaintiff  declined  making  the  assignment.  The 
court  were  of  opinion,  that,  under  these  circumstances,  the  assured 
could  not  be  considered  as  having  abandoned;  Kenyon»  C.  J.  ob- 
serving, that  the  refusal  to  assign  seemed  to  him  to  be  equivalent  to 
a  refbaal  to  abandon  ;  and  Grose,  J.  intimating,  that  there  should 
have  been  an  offer  on  the  part  of  the  assured  to  assign  such  part  as 
he  was  entitled  to.    See  Atcheson's  report,  p.  18. 
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cargo  from  Quebec  to  London.    The  ship  sailed  from  Que- 
bec^ and  on  her  voyage  sprung  a  leak^  and  in  that  state  was 
run  aground  on  a  reef  of  rocks,  and  was  in  imminent  danger 
of  being  carried  away  and  destroyed ;  whereupon  the  cap- 
tain, by  the  advice  of  a  surveyor  and  of  an  agent  for  the 
owners,  who  was  also  a  part  owner  himself,  sold  the  ship  and 
cargo.    The  ship  was  afterwards  saved  by  the  purchasers, 
and  repaired,  and  brought  a  cargo  to  London.     In  an  action 
by  the  assured  against  the  underwriters  on  freight  for  a 
total  loss,  the  jury  foimd  that,  in  effecting  the  sale,  the 
master  had  acted  £urly  for  the  benefit  of  all  concerned;  and 
the  court  upon  special  verdict,  held*^,  that  the  captain  was 
justified  in  making  such  sale,  and  that  an  abandonment  of 
freight  was  not  necessary,  inasmuch  as  there  was  nothing  to 
abandon ;  for  the  sale  being  right,  the  ship  and  cargo  were 
gone  into  different  hands ;  and  she  could  not  earn  freight  for 
Sie  underwriters.    On  this  last  point,  see  Green  v.  R.  E.  A, 
C.  6  Taunt.  68.  and    Mount  v.  Harrison,  4   Bingh.  388. 
When  the  assured  has  received  intelligence  of  such  a  loss 
as  entitles  him  to  abandon^,  it  is  incumbent  on  him  to  make 
his  election  to  abandon,  and  to  give  notice  thereof  to  the 
underwriter  within  a  reasonable  time^  (29),  after  receipt  of 
the  intelligence ;  otherwise  the  assured  will  be  considered  as 
having  waved  his  right  to  abandon,  and  in  case  any  part  of 
the  property  insured  be  saved,  he  can  recover  as  for  a  partial 
loss  only.     But  the  assured  is  entitled  to  a  reasonable  time 
for  acquiring  a  full  knowledge  of  the  state  of  a  damaged 

n  Idle  V.  R.  E.  A.  C.  8  Taunt.  755.        p  BailLer  v.  Blakes,  9  East,  283.  Hud- 
o  Mitchell  v.  Edi'e,  1  T.  R.  608.    All-        ton  t.  Harrison,  3  fi.  &  B.  &7. 
wood  T.  Henckell,  Park,  280. 


(29)  **  An  abandonment  must  be  made  within  a  reasonable  time ; 
and  I  rather  conceive  that  it  is  the  province  of  the  judge  to  direct 
the  jury  as  to  what  is  a  reasonable  time,  under  the  circumstaDces." 
Per  Lord  EUlenborough,  C.  J.  in  Anderstm  v.  Royal  Exch,  Ass., 
7  East,  43.  cited  by  Ld.  E.  in  Davy  v.  Mil/ord,  15  East,  563. 
"The  assured  must  make  his  election  speedily,  whether  he  will 
abandon  or  not.  He  cannot  lie  by,  and  treat  the  loss  as  an  average 
loss,  and  take  measures  for  the  recovery  of  it,  without  conmiunicat- 
ing  that  fact  to  the  underwriters,  and  letting  them  know  that  the 
property  is  abandoned  to  them."  Per  Lord  Kenyon,  C.  J.  in  All- 
wood  v.  Henckell,  Park,  280,  1.  The  assured  are  bound  to  give 
notice  of  abandonment  at  the  earliest  opportunity  ;  notice  given  five 
dajrs  after  they  received  intelligence  of  the  loss  was  held  too  late. 
Hunt  V.  The  R.  E.  Assurance,  5  M.  and  S.  47. 
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caigo,  before  be  is  bound  to  elect,  whether  he  shall  abandon  ; 
therefore,  where  a  ship  bound  from  Liverpool  to  Calais,  put 
back  to  Liverpool  on  die  20th  of  December,  when  the  cargo, 
consisting  of  sugar,  was  immediately  relanded  and  surveyed ; 
— the  owners  in  London  received  a  letter  from  their  agents  at 
Liverpool,  dated  29th  of  December,  stating,  that  the  cargo 
was  much  damaged,  but  that  it  was  still  in  contemplation  to 
send  it  on ; — and  another  dated  7th  of  January,  stating  that, 
on  further  examination,  the  whole  cargo  was  found  to  be  da- 
maged :  it  was  holden^,  that  the  owners,  on  the  receipt  of  the 
last  letter,  were  still  in  time  to  abandon. 

Insurance  for  £8000  on  ship  Vittoria,  and  £4000  on  freight, 
'^  at  and  from  London  to  the  East  Indies,  and  back.^^  The 
ship  sailed  sea-worthy  from  Calcutta,  on  her  voyage  home, 
when,  in  addition  to  some  damage  which  she  sustained  in  the 
River  Hooghly,  she  encountered  two  storms  at  sea, -by  which 
she  was  so  shattered  as  to  render  it  necessary  for  the  captain 
to  put  back ;  and  he  returned  to  Calcutta  on  the  30th  August, 

1820.  On  his  arrival  at  Calcutta,  he  gave  notice  of  abandon- 
ment to  the  agents  for  Llovd^s  resident  there,  and  requested 
that  their  surveyor  might  be  present  at  the  surveys  of  the 
ship.  The  agents  said,  they  had  no  authority  to  accept  the 
abandonment;  but  their  surveyor  attended  the  surveys,  when 
it  was  found,  that  the  ship  was  so  seriously  damaged,  that 
the  expense  of  repairing  her  would  be  nearly  £5000.  The 
agents  refused  to  undertake  the  repairs;  and  the  captain, 
having  in  vain  attempted  to  borrow  money  for  that  purpose 
by  hypothecation  oishipy  sold  the  ship  for  £1200,  conceiving 
that  to  be  the  best  course  for  all  parties.    On  the  25th  April, 

1821,  the  captain  arrived  in  London,  where  the  owner  re- 
sided ;  and  on  the  3rd  May,  the  ship's  papers  were  delivered. 
On  the  5th  May,  the  ship's  brokers  abandoned  to  the  under- 
writers. In  an  action  on  the  policy  on  ship,  the  jury  having 
found  a  verdict  for  the  plaintiff,  as  for  a  total  loss,  and  that 
the  captain  had  sold  the  ship  from  a  justifiable  cause,  the 
court  (Richardson,  J.  dissentiente,)  refused  to  grant  a  new 
trial,  which  was  moved  for,  on  the  ground  that  the  ship 
ought  not  to  have  been  sold,  and  that  notice  of  abandonment 
had  not  been  given  in  due  timei^. 

If  one  of  several,  jointly  interested  in  a  cargo,  effects  an  in- 
surance for  the  benefit  of'^all,  he  may  give  notice  of  abandon- 

q  Gernon  t.  R.  £.  Am.  6  Taunt.  383.    r  Read  v.  Bonham,  3  Brod.  and  Bingfa. 
2  Hanh.  R.  88.  8.  C.  1 47.  See  Rous  v.  Salvador,  1  Bingh. 

N.  C.  642.  1  Sc.  491.  S.  C. 
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ment  for  all'.  Abandonment  is  necessary  to  make  a  construc- 
tive total  loss ;  but  if  there  be  an  actual  loss^  the  circumstance 
of  the  assured  having  previously  given  an  ineffectual  notice 
of  abandonment,  will  not  prejudice  his  claim  ^.  Where  a 
ship  was  chartered  from  Liverpool  to  Jamaica,  there  to  take 
on  board  a  full  cargo  for  Liverpool^  at  the  current  rate  of 
freight,  to  be  paid  at  one  month  from  the  discharge  of  her 
cargo  at  Liverpool ;  and  the  ship  owners  effected  a  valued 
policy  on  the  freight  at  and  from  Jamaica,  to  her  port  of  dis- 
charge in  the  United  Kingdom ;  and  the  ship  arrived  at 
Jamaica,  and,  after  taking  on  board  one-half  of  her  cargo,  was 
lost  by  storm,  the  remainder  of  her  cargo  being  on  shore  and 
ready  to  be  shipped :  it  was  holden^,  that  the  assured  were 
entided  to  recover,  as  for  a  total  loss. 

It  may  be  collected,  from  the  two  following  cases,  under 
what  circumstances  the  assured  may  elect  to  abandon  and 
daim  as  for  a  total  loss.  A  ship  was  freighted  with  fish, 
and  was  insured  on  a  voyage  from  Newfoundland  to  the  port 
of  discharge  in  Portugal  or  Spain,  without  the  Streights,  or 
England.  During  the  voyage  a  violent  storm  arose,  in  con- 
sequence of  which  it  became  necessary  that  part  of  the  cargo 
should  be  thrown  overboard,  and  the  ship  was  so  much  dis- 
abled as  to  render  it  necessary  for  her  to  go  into  port  to  refit ; 
but  before  she  could  reach  any  port,  she  was  captured  by  t^e 
French,  who  took  out  nearly  the  whole  of  the  crew  and  sent 
ihem  into  France.  The  ship  having  remained  eight  days  in 
possession  of  the  enemy,  but  not  having  been  carried  into 
port,  nor  within  the  enemies'  fleet,  was  recaptured  and 
brought  into  Milford  Haven.  The  assured  immediately  gave 
notice  of  their  intention  to  abandon.  The  remainder  of  the 
cargo  was  spoiled  whilst  the  ship  lay  at  Milford  Haven,  and 
before  she  could  be  refitted.  It  was  holden^,  that  the  loss 
being  in  its  nature  a  total  loss,  at  the  time  when  it  happened, 
the  assured  had  a  right  of  election  to  abandon :  that  the  subse- 
quent title  to  restitution  arising  from  the  recapture  of  the 
ahip,  which  was  not  in  a  situation  to  pursue  her  voyage,  could 
not  take  away  a  right  vested  in  the  assured  at  the  time  of  the 
capture,  and  consequently  tlutt  the  assured  having  given  im- 
mediate notice  of  abandonment,  were  entitled  to  recover 
against  the  insurers  for  a  total  loss.  A  ship  and  goods  were 
insured  for  a  voyage  from  Montserrat  to  London  y.  The  ship 
was  taken  by  an  enemy,  who  took  out  all  the  crew,  part  of 

8  Hunt  V.  R.  E.  AsB.  5  M.  aii4  S.  47.      z  Gobi  v.  Withers,  2  Burr.  683. 
t   Mellish  T.  Andiews,  15  Eaat,  13.         y  Milles  ▼.  Fletcher,  Dou^:.  230. 
u  Dayidson  v.  Willafey,  1  M.  and  S. 
313. 
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tiie  cargq,  (which  consisted  of  sugars^)  and  the  rigging,    fihd 
was  afterwards  recaptured,  and  carried  into  New  York,  where 
the  captain  arrived  on  the  23d  of  June,  and  taking  possession 
of  her,  found  that  part  of  what  had  been  left  of  the  cargo  had 
been  washed  overboard :  that  fifty-seven  hogsheads  of  what 
remained  were  damaged,  and  that  the  ship  was  in  such  a  state, 
that  she  could  not  be  repaired  without  unloading  her  entirely. 
The  owners  had  not  any  storehouses  at  New  York,  where 
the  sugars  could  have  been  deposited  while  the  ship  was  re- 
pairing, nor  any  agent  there  to  advise  the  captain.     No  sai- 
lors were  to  be  had.    There  was  an  embargo  on  all  vessels  at 
New  York  imtil  the  27th  of  December,  and  by  the  destina- 
tion of  the  ship,  she  was  to  have  arrived  at  London  in  July. 
Thus  circumstanced,  the  captain  sold  the  cargo,  and  con- 
tracted for  the  sale  of  the   ship,  conceiving  that  he  was 
thereby  acting  most  beneficially  for  his  employers.     The 
captain  did  not  know  of  the  insurance.    The  assured,  upon 
receiving  intelligence  of  what  the  captain  had  done,  offered 
to  abandon  to  the  underwriters,  and  made  a  demand  as  for  a 
total  loss.    An  action  having  been  brought  to  enforce  this 
demand,  it  was  holden  that  the  assured  were  entitled  to  re- 
cover as  for  a  total  loss :  Lord  Mansfield,  C.  J.  observing, 
that  it  had  been  laid  down,  ^^that  if  the  voyage  was  lost,  or 
not  worth  pursuing,  if  the  salvage  was  high,  if  further  ex- 
pense was  necessary,  if  the  insurers  would  not  at  all  events 
undertake  to  pay  that  expense,  &c.  the  insured  might  aban- 
don, notwithstanding  a  recapture.'^     The  preceding  cases 
were  cases  of  peculiar  circumstances,  so  that  it  ought  not  to 
be  inferred  from  them,  that  in  the  case  of  a  mere  capture,  fol- 
lowed by  a  recapture,  the  insured  may,  after  the  recapture, 
(30)  abandon,  and  demand  as  for  a  total  loss.    The  impro- 

1>riety  of  making  such  an  inference  will  appear  from  the  fol- 
owing  case.  A  ship  valued  at  a  certain  sum,  was  insured 
on  a  voyage  firom  Virginia  or  Maryland  to  London ;  during 
the  voya^,  the  ship  was  captured  by  the  Erench,  who  took 
out  nearly  the  whole  of  the  crew,  and  put  in  a  prize-master 
to  carry  her  to  France.  Having  remained  seventeen  days  in 
possession  of  the  enemy,  she  was  recaptured  by  an  English 
man  of  war,  and  carried  into  Plymouth,  whence  she  was 


(30)  Tlie  assored,  upon  intelligence  of  a  capture  may  abandon* 
and  claim  as  for  a  total  loss.  Admitted  per  Lord  Kenyon,  C.  J.  in 
M'Masters  v.  Schoolhred,  1  Csp.  N.  P.  C.  237 ;  bat  if  they  neglect 
this  opportunity,  and  aftlerwar^  the  ship  is  recovered,  the  assured 
can  only  claim  for  the  loss  actually  sustained.     S.  C. 

U  2 
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brought  into  the  port  of  London^  by  the  order  of  the  owners 
of  the  cargo  and  the  recaptors.  The  assured  having  received 
intelligence  of  what  had  Happened^  gave  notice  to  the  under- 
writers of  his  intention  to  abandon.  It  appeared^  that  no 
damage  had  been  sustained  from  the  capture^  except  what 
arose  from  the  temporary  interruption  of  the  voyage^  and  a 
charge  for  salvage,  which  the  underwriter  had  offered  to  pay. 
The  cargo  had  been  delivered  to  the  freighters,  who  had  paid 
freight  for  the  same.  An  action  having  been  brought,  in 
which  the  assured  claimed  as  for  a  total  loss,  it  was  holden', 
that  in  cases  of  insurance,  the  plaintiff^s  demand  is  for  an 
indemnity,  consequently  his  action  must  be  founded  upon  the 
nature  of  the  injury  sustained  at  the  time  of  action  brought; 
that,  as  it  was  repugnant,  upon  a  contract  of  indenmity, 
to  recover  as  for  a  total  loss,  when  the  final  event  had  de- 
cided that  the  real  injury  was  an  average  loss  only,  the  plain- 
tiff in  the  present  case  was  entitled  to  recover  for  an  average 
loss  only.  At  the  conclusion  of  the  judgment,  Lord  Mans- 
field said,  that  the  court  desired  to  be  understood  that  the 
only  point  determined  was,  ^^that  on  a  valued  poUcy,  the 
plaintiff  could  not  recover  more  than  the  actual  loss,  which 
had  happened  at  the  time  when  he  chose  to  abandon.'^  A 
later  decision  on  this  subject,  and  which  was  admitted  to  be 
new  in  specie,  must  not  pass  unnoticed.  The  defendant  had 
subscribed  two  policies  %  one  on  ship,  and  the  other  on  freight 
of  the  same  ship,  on  a  voyage  from  Liverpool  to  Jamaica. 
The  ship  was  captured  on  the  21st  of  September,  and  recap- 
tured on  the  25th ;  afler  which,  the  plaintiff  having  received 
intelligence  on  the  30th  of  the  capture,  but  not  of  the  recap- 
ture, gave  notice  of  abandonment  on  the  31st,  which  he  per* 
severed  in  after  the  6th  of  October,  when  news  of  the  recap- 
ture arrived,  and  that  the  ship  was  safe  in  a  port  in  Ireland, 
but  which  notice  the  underwriters  did  not  accept.  And  it 
appeared,  that  instead  of  a  total  loss,  there  had  been  only  a 
small  partial  loss  of  £13  and  a  fraction,  for  salvage  and 
charges  on  the  policy  on  freight,  and  £15  and  a  fraction  on 
the  ship  and  policy,  and  that  no  damage  whatever  was  sus- 
tuned  by  the  ship  whilst  in  the  possession  of  the  enemy. 
The  question  was,  whether,  that,  which  in  the  result  turned 
out  to  be  only  a  partial  loss  to  a  trifling  extent,  should,  be- 
cause of  the  notice  of  abandonment  given  when  a  total  loss 
appeared  to  exist,  be  recovered  as  a  total  loss.  The  court 
were  of  opinion,  tiiat  they  must  look  to  the  real  nature  of  die 

z  HamiltoQ  ▼.  Mcndez,  2  Burr.  1198.    a  Bainbiidge  ▼.  Neilaon,  10  Eait,3S9. 
1  Bl.  R.  276. 
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contract  in  a  policy  of  insurance,  whicb  was  nothing  more 
than  a  contract  of  indemnity,  and  consequently,  as  that  which 
was  supposed  to  be  a  total  loss  at  the  time  of  the  notice  of 
abandonment  first  given  had  ceased ;  and  as  only  a  small  loss 
had  been  incurred  in  the  salvage ;  that  was  the  real  amount 
of  the  indemnification  which  the  plaintiff  was  entitled  to  re- 
ceive under  this  contract  of  indemnity.     Lord  Ellenborough 
observed,  ^^  that  it  has  been  said  in  argument,  that  the  offer 
to  abandon  having  been  rightly  made  at  the  time,  a  right  of 
action  vested  in  the  assured,  which  could  not  be  defeated  by 
the  subsequent  events :  but  that  proposition  is  not  only  not 
true  in  the  whole,  but  it  is  not  true  in  its  parts.    The  effect  of 
an  offer  to  abandon  is  truly  this,  that  if  the  offer  appear  to 
have  been  properly  made  upon  certain  supposed  facts  which 
turn  out  to  be  true,  the  assured  has  put  himself  in  a  condition 
to  insist  upon  his  abandonment;  but  it  is  not  enough  that  it 
was  properly  made  upon  facts,  which  were  supposed  to  exist 
at  the  time,  if  it  turn  out  that  no  such  facts  existed,  or  that 
other  circumstances  had  occurred  which  did  not  justify  such 
abandonment.     It  may  be  said  to  be  properly  made  upon 
notice  received,  and  bond  fide  credited,  by  an  assured,  of  his 
ship  having  been  wrecked,  whether  such  intelligence  were 
true  or  not,  and  though  the  letter  conveying  it  turned  out  to 
be  a  foi^ry :  and  yet,  clearly  no  right  of  action  would  vest 
in  him,  founded  upon  an  abandonment  made  upon  false  in- 
telligence, and  without  any  thing,  in  fact,  to  warrant  the 
giving  of  such  notice.    What  is  an  abandonment  more  than 
this,  that  the  assured,  having  had  notice  of  circumstances, 
which,  if  true,  entitle  him  to  treat  the  adventure  as  a  total 
loss,  he,  in  contemplation  of  those  circumstances,  casts  a  des- 
perate risk  on  the  underwriter,  who  is  to  save  himself  as  he 
can  ?     But  does  not  all  this  presume  the  existence  of  those 
facts  on  which  the  right  accrues  to  him  to  call  upon  the  un- 
derwriter for  an  indemnity  ?     And  if  they  be  all  imaginary, 
or  founded  in  misconception,  or  if  at  the  time  it  had  ceased 
to  be  a  total  loss,  and  there  be  no  damage  to  the  assured,  or 
at  least  if  the  only  damnification  arise  out  of  the  very  act  (the 
recapture)  which  saves  the  thing  insured  from  sustaining  a 
total  loss,  the  whole  foundation  of  the  abandonment  fails.   So 
where  upon  an  insurance  on  ship  from  Rio  de  Janeiro  to 
Liverpool,    the  ship  was   captured,  and  afterwards  recap- 
tured, but  in  the  interval  the  assured  having  received  intelli- 
gence of  the  capture,  gave  notice  of  abandonment,  and  after 
the  recapture  the  ship  arrived  at  Liverpool,  having  sustained 
a  partial  damage ;  it  was  holden  %  that  the  abandonment  was 

c  Brotherston  v.  Barber,  5  M.  and  S.  418. 
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not  bindings  and  £hat  the  assured  could  reooTer  for  a 
loss  only. 

The  loss  of  the  voyage,  occasioned  by  the  detention  of  the 
ship,  will  not  enable  the  owner  to  recover  upon  a  policy  on 
the  ship  as  for  a  total  loss,  the  ship  having  been  released  be- 
fore abandonment^.  Where  the  ship  was  wrecked,  but  all 
the  goods  were  brought  on  shore,  though  in  a  very  damaged 
state,  so  that  they  became  unprofitable  to  the  assured ;  it  was 
holden®,  that  the  underwriters  on  the  goods,  who  were  freed 
by  the  policy  from  particular  average,  could  not  be  made 
liable  as  for  a  total  loss,  by  a  notice  of  abandonment.  Policy 
of  assurance  on  goods  (copper  and  iron)  at  and  from  London 
to  Quebec,  warranted  free  of  particular  average,  and  the 
ship,  owing  to  sea  damage  in  the  course  of  her  voyage,  was 
obliged  to  run  into  port  and  undergo  repair,  and  some  part  of 
the  goods  were  damaged,  and  the  repairs  detained  her  so 
long  as  to  prevent  her  reaching  Quebec  that  season,  and  no 
other  ship  could  be  procured  at  that  or  a  neighbouring  port,  to 
forward  uie  cargo  in  time,  so  that  the  voyage  was  abandoned, 
and  the  ship  afterwards  sailed  on  another  voyage;  it  was  holden', 
that  this  was  not  a  total  loss  of  the  goods,  and  that  the  assured 
could  not  abandon.  A  loss  of  voyage  for  the  season  by  perils 
of  the  sea,  is  not  a  ground  s  of  abandonment  upon  a  policy 
on  goods,  with  a  clause  of  warranty,  free  from  average,  &c. 
where  the  cargo  is  in  safety,  and  not  of  such  a  perishable  na- 
ture as  to  make  the  loss  of  voyage  a  loss  of  the  commodity, 
although  the  ship  be  rendered  incapable  of  proceeding  in  the 
voyage.  Insurance  on  ship.  The  ship  during  her  voyage, 
while  loading  her  homeward  cargo,  was  seized  by  the  crew 
and  carried  away  to  a  distant  country  and  her  cargo  plundered, 
and  the  ship  deserted,  but  was  afterwards  retaken  by  ano- 
ther ship,  and  was  brought  with  a  small  remaining  part  of 
her  cargo  to  an  English  port  (not  the  port  of  her  destination,) 
and  part  of  her  rigging  was  gone,  and  she  could  not  be 
made  fit  for  a  voyage  again  without  considerable  expense  in 
providing  a  crew  and  stores :  it  was  holden^,  that  thif  was  not 
a  total  loss  so  as  to  entitle  the  assured  to  abandon  afler  notice 
of  the  recapture. 

Where  a  ship  with  cargo  was  barratrously  taken  out  of  her 
course  by  the  crew,  and  the  ship  and  part  of  her  cargo  sold, 

d  Parsons  v.  Scott,  2  Taunt.  363.  and  S.  278.  and  in  Hunt  v.  Royal  Ez- 

e  Thompson  v.  Roy.  Ex.  Ass.  Comp.        chan^  Assurance,  5  M.  and  S.  47. 

1 6  East,  21 4.  g  Hunt  v.  The  Royal  Exchange  Assor- 
f  Anderson  v.  Wallis,  2  M.  &  S.  240.        anee,  5  M.  and  S.  47. 

recognised  in  Everth  v.  Smithy  2  M.  h  Falknei  v.  Ritchie,  2  M.  and  S.  290. 
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and  the  reminder  sent  home  by  another  vessel;  it  was 
holden^^  that  this  was  a  total  loss  of  the  cargo  from  the  time 
of  the  committing  of  the  act  of  barratry.  Upon  a  hostile 
embaigo  in  a  foreign  port,  the  ship-owner^  ^o  had  sepa* 
rately  insured  ship  and  freight,  abandoned  them  to  the  re^ 
spective  underwriters  at  the  same  time ;  the  abandonment 
was  accepted  by  the  underwriters ;  afterwards  the  embargo 
was  taken  off^  and  the  ship  completed  her  yoyage  and  earned 
freight.  The  freight  having  been  paid  by  the  freighters  to 
the  underwriters  on  the  ship^  the  ship-owner,  the  assured^ 
brought  an  action  against  one  of  the  underwriters  on  freight^ 
claiming  as  for  a  total  loss;  it  was  holden^,  that  the  assured 
could  not  recover,  the  freight  not  having  been  in  fact  earned; 
or  supposing  it  to  have  been  in  any  other  sense  lost  to  the  as- 
sured, by  the  abandonment  of  the  ship  to  the  underwriters 
thereon,  it  was  so  lost,  not  by  any  peril  insured  against,  but 
by  the  voluntary  act  of  the  assured  in  making  such  abandon- 
ment, with  which,  and  the  consequences  thereof,  the  imder- 
writers  on  freight  had  not  any  concern.  Policy  on  fruit  from 
Cadiz  to  London,  with  the  usual  memorandum.  In  the 
course  of  the  voyage  the  fruit  was  so  much  damaged  by  the 
sea  water  that  it  became  rotten  and  stunk,  and  on  the  ship's 
arrival  at  an  intermediate  port,  into  which  she  was  driven^ 
the  government  of  the  place  prohibited  the  landing  of  the 
cargo.  The  ship  also,  being  too  much  damaged  to  proceed 
on  her  voyage,  was  sold,  and  the  cargo  necessarily  thrown 
overboard.  It  was  holden^  on  a  case  reserved,  that  the  as- 
sured were  entitled  to  recover  for  a  total  loss;  and  Chambre^ 
J.  said  ^^the  ship  is  expressed  to  have  been  so  much  da- 
maged that  she  could  not  proceed,  but  was  sold;  now  this 
must  certainly  have  made  a  complete  end  of  the  voyage.  We 
do  not  construe  special  cases  so  strictly  as  we  do  special  ver- 
dicts; on  the  whole^  therefore^  it  seems  to  me  that  the  loss 
was  total,  and  though  the  cargo  might  be  said  to  exist  in 
specie^  yet  in  value  it  did  not  exist  at  all.  If  that  be  so,  the 
inference  of  law  is  plain.  What  is  it  against  which  the  un- 
derwriters protect  themselves  by  the  memorandum?  Against 
partial  damage.  For  what  reason?  Because,  as  the  com- 
modities enumerated  are  perisliable  in  their  nature,  it  might 
be  impossible  to  ascertain  with  exactness,  what  part  of  the 
loss  arose  from  the  nature  of  the  commodity,  and  what  from 
sea-damage.     If  ever  there  was  a  case  of  total  loss^  it  certainly 

a  Dizon  v.  Reid,  5  B.  and  A.  597.  c  Dyson  v.  Rowcrofl,  3  Bos.  and  Pul. 

b  McCarthy  v.  Abel,  6  East,  388.     See        478. 
post,  n.  (31)  Case  V.  Davidson. 
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is  the  present/'  After  satisfaction  made  as  to  the  coods 
themselves^^  if  restored  in  specie,  or  compensation  made  for 
them,  the  assured  stands  as  a  trustee  for  the  insurer,  in  pro- 
portion for  what  he  has  paid.  A  ship  owner  having  char- 
tered his  ship  to  J.  S.,  insured  the  ship  and  freight  with  dif- 
ferent sets  of  underwriters.  Haying  notice  of  an  embargo 
laid  on  the  ship  in  a  foreign  port,  he  abandoned  the  ship  and 
freight  to  the  respective  underwriters,  and  received  the  whole 
amount  of  their  subscriptions  as  for  a  total  loss;  first  under- 
taking, by  a  memorandum  on  the  ship  policy,  to  assign  to  the 
underwriters  thereon  his  interest  in  ue  ship,  and  to  account 
to  them  for  it:  and  afterwards  undertaking,  by  a  similar  me- 
morandum on  the  freight  policy,  to  assign  to  the  underwri- 
ters on  freight  all  right  of  recovery,  compensation,  &c.  The 
ship  having  been  afterwards  liberated,  returned  home,  and 
earned  freight,  which  was  received  hy  the  assured;  it  was 
holden^,  that  however  the  question  of"^  priority  as  to  the  title 
to  the  freight  might  have  been,  as  between  the  different  sets 
of  underwriters  litigating  out  of  the  same  fund,  and  however 
the  weight  of  argument  might  preponderate  in  favour  of  the 
underwriters  on  the  ship  (31),  yet  that  the  assured  who  had 
received  the  freight,  was  at  all  events  liable  on  his  express 
imdertaking  to  pay  it  over  to  the  underwriters  on  freight. 
But  in  a  subsequent  case',  which  arose  on  the  same  embargo, 

d  Randall  v.  Cockran,  1  Ves.  98.  See  also  Leatbam  v.  Terry,  3  B.  and 

e  Thompson  v.  Rowcrofl,  4  East,  34.         P.  479. 

f  Sharp  ▼.  Gladstone,  7  East,  24. 


(31)  See  Sharp  v.  Gladstone,  7  East,  30.  where  Lord  EUenbo- 
rougb,  C.  J.  observed,  that  as  to  the  general  question,  whether  an 
abandonment  could  be  made  to  the  underwriters  on  freight  after  an 
abandonment  to  the  underwriters  on  ship,  he  desired  to  be  under- 
stood as  giving  no  opinion.  But  in  Case  v.  Davidson,  5  M.  &  S.  79. 
by  three  justices,  Bayley,  J.  dissent,  it  was  determined  on  a  special 
case  that  an  abandonment  to  the  underwriter  on  ship,  trailers  the 
freight  subsequently  earned  as  incident  to  the  ship,  llierefore  where 
ship  and  freight  were  insured  by  separate  sets  of  underwriters,  and 
the  ship,  being  a  general  ship,  was  captured,  and  ship  and  freight 
were  abandoned  to  the  respective  underwriters,  who  paid  each  a  total 
loss;  and  the  ship  being  recaptured,  performed  her  voyage  and 
earned  freight ;  which  was  received  by  the  defendant  for  the  use  of 
those  who  were  legally  entitled  thereto;  it  was  holden  that  the  under- 
writer on  ship  was  entitled  to  recover.  This  judgment  was  affirmed, 
on  error  in  Exchequer  Chamber,  2  B.  &  B.  379.  See  further  as  to 
abandonment  of  freight,  Green  v.  R,  E,  A,  6  Taunt.  68. 
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it  was  hoMen^  that  although  the  underwriter  on  freight  was 
entitled  to  recover  the  fr^ht  received  by  the  assured,  yet 
the  assured  might  deduct  out  of  it  the  foUowing  expenses : 
1.  The  expenses  of  the  ship  and  crew  in  the  foreign  port,  in- 
cluding port  charges,  (besides  the  expenses  of  shipping  the 
cargo,  which  exdusively  belonged  to  the  underwriters  on 
freight).  2.  Insurance  thereon.  3.  Wages  and  provisions 
of  crew  from  their  liberation  in  the  foreign  port,  till  their 
discharge  here.  4.  Wages,  (provisions  were  supplied  by  the 
foreign  government,)  to  the  crew  during  th^  detention. 
But  it  was  further  holden,  that  the  assured  was  not  entitled 
to  deduct  out  of  such  freight;  1.  Charges  paid  at  the  port 
of  discharge  on  ship  and  caigo.  2.  Insurance  on  ship.  3.  Di- 
minution in  value  of  ship  and  tackle  by  wear  and  tear  on 
the  voyage  home.  In  case  of  a  total  loss,  where  the  policy 
is  a  valued  policy,  the  value  inserted  in  the  policy  must  be 
paid  by  the  underwriter.  Goods  protected  by  a  valued  po- 
licy, being  captured,  are  condemned  as  lawful  prize,  the  cap- 
tors paying  freight.  The  assured  may  recover  as  for  a  toted 
losss.  Where  the  subject  matter  of  the  insurance  is  at 
first  of  the  value  mentioned  in  the  policy,  and  there  is  not 
any  imputation  of  fraud,  the  underwriter  will  be  bound,  in 
case  of  a  loss,  by  the  viduation  in  the  policy,  although  the 
loss  happens  at  the  latter  end  of  the  voyage,  at  which  time  the 
property  insured  is  considerably  diminished  in  value;  as 
where  an  insurance  was  made  on  ship^,  stores,  and  provisions, 
valued,  on  a  certain  voyage,  and  me  ship  foundered  on  her 
arrival  at  the  port  of  discharge;  it  was  holden  that  the  loss 
being  total,  and  no  fraud,  the  underwriter  was  liable  to  pay 
the  value  inserted  in  the  policy,  although  it  appeared  that 
the  provisions  to  the  amount  of  half  that  value  had  been 
expended  (32). 

The  wages  and  provisions^  of  the  crew  of  a  ship  during  its 
detention  for  the  purpose  of  repairing  damages  sustained  by 
perils  of  the  sea,  are  not  chargeable  to  the  underwriters  of  a 
policy  01^  the  ship.  Where  two  ships  A.  and  B.  come  into 
collision,  and  hoih  sustain  damage,  but  ship  A.  having  sus- 

g  Manhall  ▼.  Parker,  2  Campb.  69.  i  Deyaux  ▼.  Salvador,  6  Ner.  and  M. 
h  Shawe  ▼.  Felton,  2  East,  109.  713. 


(32)  "  Valuation  at  the  sum  insured  is  an  estoppel  in  case  of  a 
total  loss."  Per  Lee,  C.  J.  in  Erasmus  v.  Bank,  M.  21  G.  2.  and 
Smith  V.  Fkxnty,  Dec.  13,  1747. 
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tained  less  damage  than  ship  B.^  the  owners  of  A.  are  l^allj 
compelled  to  pay  a  sum  of  money  to  the  owners  of  ship  B. 
so  as  to  equalize  the  loss  sustained  by  each:  it  was  holden^^ 
that  the  sum  so  paid  was  not  a  loss  recoverable  under  a  po- 
licy on  the  ship  A.^  although  the  accident  occurred  under  cir- 
cumstances^ that  the  loss^  by  the  direct  damage^  sustained  by 
the  ship  A.  was  recoverable. 

An  action  upon  a  valued  policy ;  the  defendant  paid  into 
court  30/.  per  cent.  It  was  holden^,  that  this  was  merely  an 
admission  that  a  loss  of  30/.  per  cent,  had  been  sustained  and 
no  more.  Where  there  is  not  any  valuation  in  the  policy^  the 
prime  cost  or  invoice  price,  together  with  all  charges  until 
the  goods  are  put  on  board,  and  the  premium  of  insurance, 
will  be  the  foundation  upon  which  the  loss  wiU  be  computed. 
If  part  of  a  cargo,  capable  of  distinct  valuation,  be  lost,  the 
value  of  such  part  must  be  paid"^.  When  there  is  an  insur- 
ance on  goods,  as  may  be  thereafter  declared  and  valued,  the 
assured  may,  by.  duly  declaring  and  valuing  before  the  loss, 
make  it  a  valued  policy:  but  if  the  assured  do  not  so  de- 
clare and  value,  it  is  then  an  open  policy,  and  the  interest 
must  be  proved  at  the  trial. 


VI.  Of  partial  Losses. 

A  partial  loss  upon  a  ship  or  goods  °  is  such  a  proportion 
of  the  prime  cost  as  is  equal  to  the  diminution  in  value  occa- 
sioned by  the  damage.  In  the  case  of  a  partial  loss*', 
although  the  policy  be  a  valued  policy,  yet  the  computation 
must  be  by  the  real  interest  of  the  assured  on  board,  and  not 
by  the  value  in  the  policy;  that  is,  the  policy,  notwithstand- 
ing the  valuation,  must  be  considered  as  an  open  policy.  In 
the  case  of  a  partial  loss  upon  goods,  by  sea  damage,  the  rule 
is,  that  the  underwriter  is  not  to  be  subjected  to  tfie  fluctua- 
tion of  the  marketP,  and  that  he  is  not  liable  for  any  loss 
which  may  be  the  consequence  of  the  duties  or  charges  to  be 
paid  after  the  arrival  of  the  commodity  at  the  place  of  its  des- 
tination.    Hence,  in  computing  the  average  in  a  case  of  this 

k  S.  C.  n  Marsh.  536. 

i  Rucker  v.  Palsgrave,  1  Taunt.  419.  o  Le  Cras  v.  Hughes,  Marsh.  641. 

m  Per  Lord  EUenborough,  C.  J.  Har-  p  Lewis  v,  Rucker,  2  Burr.  U67. 
man  ▼.  Kingston,  3  Qunpb.  152. 
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kind^  the  difference  between  Uie  respective  gross  proceeds  (33) 
of  the  damaged  goods,  and  of  the  goods  if  they  had  arrived 
sound  at  the  port  of  delivery,  must  fijret  be  ascertained.  Then, 
whatever  aliquot  part  of  the  gross  proceeds  of  the  sound 
commodity  at  the  port  of  delivery  such  difference  constitutes, 
the  same  aliquot  part  of  the  origmal  value  will  be  the  sum  for 
which  the  underwriter  will  be  liable:  e.  g.  Suppose  a  hogs- 
head of  sugar  is  insured  on  a  voyage  from  London  to  Ham- 
buigh:  the  original  value  is  30/.;  being  deteriorated  by  sea 
damage,  the  gross  proceeds  at  Hambuigh  amount  to  40/. ; 
whereas,  if  the  sugar  had  not  been  damaged,  the  gross  pro- 
ceeds would  have  amounted  to  50/.  The  difference  is  10/.  or 
one  fifth  part  of  50/.  The  sum,  then,  which  the  imderwriter 
must  pay  will  be  one  fifth  of  30/.,  the  original  value,  or  6/. 
In  cases  where  the  sums  are  more  compUcated  than  in  the 
preceding  instance,  the  calculation  may  be  made  as  follows: 
as  the  gross  proceeds  of  the  sound  :  the  gross  proceeds 
of  the  damaged  :  :  the  original  value  :  a  fourth  quan- 
tity, which  being  found  by  the  rule  of  three,  must  be  sub- 
tracted from  the  prime  cost,  and  the  difference  will  be  the 
average  loss  or  sum  for  which  the  underwriter  is  chargeable. 
The  proportion  of  loss  is  calculated  through  the  same  medium 
(that  is,  by  comparing  the  selling  price  of  the  sound  com- 
modity with  the  damaged  part  of  the  same  commodity  at  the 
port  of  delivery,)  whether  the  policy  be  valued^  or  open^ 
But  the  proportion  of  loss,  when  ascertained,  is  applied  to 
different  standards  of  value.  For  the  original  value  in  die 
case  of  a  valued  policy  is  the  valuation  in  the  policy;  but  in 
the  case  of  an  open  policy,  the  original  valu^  is  the  invoice 

q  Lewis  v.  Rucker,  2  Burr.  1 167.  r  Usher  v.  Noble,  12  East,  639. 


(33)  It  was  solemnly  determined  in  Johnson  v.  Sheddon,  2  East, 
581.  recognized  in  Hurry  v.  22.  Ex.  Ass,  2  Bos.  and  Pal.  308.  that 
the  gross  proceeds,  and  not  the  net  proceeds,  must  be  taken  as  the 
basis  of  the  calculation.  A  cargo  insured  by  a  valued  policy  was 
confiscated  abroad  and  sold;*  but  the  enemy  permitted  the  foreign 
consignee  to  retain  from  the  proceeds  the  amount  of  his  acceptances 
which  he  had  previously  paid;  the  assxured  not  having  abandoned, 
the  loss  became  partial  only,  and  the  assured  was  holden  to  be  enti- 
tled to  recover  from  the  underwriter  a  smn  bearing  the  same  propor- 
tion to  his  subscription  as  the  loss  ultimately  sustained  bore  to  the 
whole  value  in  the  pplicy. 

•  Goldsmid  v.  Gillies,  4  Taunt.  80. 
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price  at  the  port  of  delirery,  indudiiig  premiums  of  insu- 
rance and  commission.  A  ship  received  considerable  damage 
from  tempestuous  weather,  and  the  crew,  completely  ex- 
hausted, deserted  the  ship  on  the  high  seas,  for  the  mere  pre- 
servation of  their  lives;  and  the  ship  was  ^en  taken  posses- 
sion of  by  a  fresh  crew,  who  succeeded  in  conducting  her 
safely  into  port;  it  was  holden",  that  such  desertion  of  the 
crew  did  not  of  itself  amount  to  a  total  loss;  and  secondly, 
that  the  ship  having  been  sold  under  the  decree  of  the  Admi- 
ralty Court  to  pay  the  salvage,  and  it  not  appearing  that  the 
assured  had  taken  any  means  to  prevent  such  sale,  that  they 
were  not  entitled  to  abandon,  and  that  there  was  only  a  partial 
loss.  In  an  action  on  a  policy  on  ship  and  goods,  warranted 
free  from  American  condemnation,  it  appeared,  that  the  ship 
and  goods  were  damaged  by  the  perils  of  the  seas,  and  were 
afterwards  seized  by  the  Amencan  government,  and  con- 
demned. It  was  holden^,  that  the  total  loss  by  subsequent 
seizure  and  condemnation  took  away  from  the  assured  the 
right  to  recover  in  respect  to  the  previous  partial  loss  by  sea 
damage:  inasmuch  as  the  immediately  operating  cause  of 
total  loss  was  one  from  which,  and  its  consequences,  the 
underwriter  was  by  express  provision  in  the  policy  ex- 
empted; and  as  the  other  antecedent  causes  of  injury  never 
produced  any  pecuniary  loss  to  the  plaintiff;  and  as  there 
never  existedf  a  period  of  time  prior  to  the  total  loss,  in  which 
the  assured  could  have  practically  called  on  the  underwriter 
for  an  indemnity  against  the  temporary  and  partial  injury* 
The  liability  of  the  underwriter  is  not  restricted  to  the  single 
amount  of  his  subscription^,  but  he  may  be  subject  either  to 
several  average  losses,  or  to  an  average  loss  and  total  loss,  or 
to  money  expended  and  labour  bestowed  about  the  defence, 
safeguard,  and  recovery  of  the  ship,  to  a  much  greater  amount 
than  the  subscription;  and  it  shall  be  recoverable  as  an  aver- 
age loss.  Upon  a  policy  on  hogsheads  of  sugar,  warranted 
against  particular  average,  some  part  of  the  sugar  in  every 
hogshead  being  preserved,  though  less  than  three  per  cent,  on 
the  cargo;  it  was  holden'  that  this  could  not  be  a  total  loss. 
On  the  memorandmn  ^^free  from  average  under  3/.  per 
cent.,''  the  underwriter  is  liable^  for  the  amount  of  the  aggre- 
gate of  several  partial  losses,  each  less  than  3/.  per  cent/but 
amounting  together  to  more. 

t  Thornely  y.  Hebson,  2  B.  A  A.  513.  z  Hedbuig  v.  Pearson,  7  Taunt.  154. 

t  Livie  V.  Janson,  12  East,  648.  y  filackett  v.  R.  £.  A.  Comp.  2  Gr.  & 
u  Le  Cheminant  y.  Pearson,  4  Taunt        J.  244.  2T7rw.  266. 
367. 


INSURANCE.  996. 


VII.  Cf  Adjustment. 

The  adjustment  of  a  loss  is  the  settling  9nd  ascertaining 
the  amount  of  the  indemnity  which  the  assured',  after  aU 
allowances  and  deductions  are  made,  is  entitled  to  reoeiye 
under  the  policy,  and  fixing  the  proportion  which  each  un- 
derwriter is  liable  to  pay.  An  adjustment  being  indorsed  on 
the  policy,  and  signed  by  the  underwriter,  with  a  promise  to 

Cy  in  a  given  time,  is  to  be  considered  as  a  note  of  hand% 
it  it  does  not  require  a  stamp^.  The^  adjustment  is  only 
primd  facie,  and  not  conclusive  evidence  against  the  und^- 
writer.  Hence  where  the  witness^,  who  proved  the  adjust- 
ment, swore  that  soon  after  the  underwriters  had  signed  it, 
doubts  arose  in  their  minds  as  to  the  honesty  of  the  transac- 
tion. Lord  Kenyon,  C.  J.  was  of  opinion,  that  in  such  case 
the  plaintiff  should  produce  other  evidence ;  and  that  shutting 
the  door  against  inquiry,  after  an  adjustment,  would  be  putting  a 
stop  to  candour  and  fair  dealing  amongst  the  underwriters.  The 
court  afterwards,  on  a  motion  for  a  new  trial,  concurred  in 
opinion  with  the  chief  justice.  The  production  of  the  policy 
by  assured,  with  adjustment  on  it  and  name  of  defendant 
struck  off,  does  not  prove^  payment  of  the  sum  adjusted;  for 
it  frequently  happens,  that  the  name  is  struck  off,  on  the  fidth 
of  an  adjustment,  where  nothing  is  paid,  but  an  arrangement 
made  to  pay  at  a  future  time.  In  Herbert  v.  CAampton,  1 
Campb.  134,  Lord  Ellenborough  expressed  a  clear  opinion, 
that  an  adjustment  is  merely  an  admission  on  the  supposition 
of  the  truth  of  certain  facts  stated,  that  the  assured  are  enti- 
tled to  recover;  and  although  it  is  incumbent  on  an  imder- 
writer,  who  has  once  admitted  his  liability  by  an  adjustment, 
to  make  out  a  strong  case,  yet,  until  actual  payment  of  the 
money,  he  may  avail  himself  of  any  defence,  which  either  the 
Acts  or  the  law  of  the  case  will  furnish.  In  Shepherd  v. 
Chewter,  1  Campb.  274,  it  was  holden,  that  an  adjustment 
was  not  binding,  although  the  underwriter,  at  the  time  of 
signing  it,  had  an  opportunity  of  becoming  acquainted  with 
the  hutory  of  the  voyage,  and  the  circumstances  attending 
the  loss,  nis  attention  not  having  been  drawn  to  the  fact 

z  BCanh.  620.  c  Per  Kenyon,  C.  J.  in  Rodgen  y. 

a  Hog  V.  Gouldney,  Beawes,  310.  Lee,  Maylor,  Fark,  191. 

C.  J.  d  Oe  Oaritm  t.  Galbraitli,  Park,  194. 

b  Per  Kenyon,  C.  J.  inWiebe  Y.Simp-  Peake't  Additional  Gaies,  37.  8.  C. 

ion,  London  Sittings  after  M.  T.  e  Adams  y.  Sanders,  M.  k  Malk.  373* 

41  G.  3.  MSS.  Ld.  Tenterden,  C.  J. 
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which  discharged  his  liability  to  the  assured;  Lord  Ellen- 
borough^  C.  J.  observing,  that  the  adjustment  was  primd  facte 
evidence  against  the  defendant,  but  it  certainly  did  not  bind 
him,  ufdeaa  there  was  a /till  disclosure  of  the  circumstances  of 
the  case:  unless  they  were  aU  blazoned  to  him  as  they  really 
existed.  But  see  Sir  J.  Campbell^s  note  on  this  case,  in  which 
he  has  shewn,  that,  upon  principles  of  law,  a  mere  adjust- 
ment is  not  in  any  case  or  under  any  circumstances  conclu- 
sive, and  that  the  utmost  effect  which  can  be  given  to  it,  is 
to  transfer  the  burthen  of  proof  from  the  assured  to  the  un- 
derwriters. A  ship  was  insured,  warranted  free  of  capture, 
in  port  A  letter  announcing  her  capture  stated  it  to  be  in 
port,  on  which  the  underwriter  and  assured  adjusted;  the 
former  returned,  and  the  latter  received  back  the  premium. 
It  afterwards  appeared  the  capture  was  not  in  port.  It  was 
holden^,  that  the  assured  was  not  precluded  by  the  adjust- 
ment and  repayment  from  recovering  on  the  policy;  whether 
the  underwriter's  name  had  been  struck  off  the  adjustment 
onlyfif,  or  off  the  policy  also**.  An  underwriter  has  never 
been  considered  discharged  as  against  the  assured,  until  his 
name  has  been  struck  off  the  policy,  Russell  v.  Bangley^  4  B. 
&  A.  395,  with  the  consent  of  the  assured;  Bartlett  v.  Pent^ 
landy  10  B.  &  C.  7^0.  An  usage  at  Lloyd's  does  not  bind  a 
person  not  cognizant  of  it.  Gday  v.  Lloyd,  3  B.  &.  C.  793. 
recognized  by  Bayley,  J.  in  Bartlett  v.  Pentland,  10  B.  &  C. 
767.  In  Scott  V.  Irving,  1  B.  &  Ad.  605,  where  the  name 
had  been  struck  off  the  policy,  but  without  the  consent  of  the 
assured,  the  court  held  the  underwriter  liable,  and  disallowed 
a  set-off  between  broker  and  underwriter  as  against  the  as- 
sured. A  trustee  suing  as  a  plaintiff  in  a  court  of  law  must 
be  treated  in  all  respects  as  a  party  to  the  cause,  and  any  de- 
fence against  him  is  a  defence  mthat  action  against  the  cestui 
que  trust,  who  uses  his  name.  And  therefore  where  a  broker 
in  whose  name  a  policy  of  insurance  under  seal  was  effected, 
brought  covenant,  and  the  defendants  pleaded  payment  to 
the  plaintiff  according  to  the  tenor  and  effect  of  the  policy; 
and  the  proof  was,  that  afiter  the  loss  happened,  the  assurers 
paid  the  amount  to  the  broker  by  allowing  him  credit  for 
premiums  due  from  him  to  them,  it  was  holden^,  that  although 
that  was  no  payment  as  between  the  assured  and  assurers,  it 
was  a  good  payment  as  between  the  plaintiff  on  the  record 
and  the  defendants,  and,  therefore,  an  answer  to  the  action. 


f  Reyner  ▼.  Hall,  4  Taunt  725. 
g  Reyner  ▼.  Hall,  4  Taunt.  725. 
h  Reyner  v.  Hall,  4  Taunt.  725. 


i  Oibaon  y.  Winter,  5  B.  &  Ad.  96.  2 
Ney.  &  M.  737. 
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VIII.  Of  the  Remedy  by  Action  for  Breach  of  the  Contract 
of  Insurancey  and  herein  of  the  Declaration — Plead" 
inff9 — Consolidation  Rtde. 

The  usual  remedy  or  form  of  action  against  the  insurers 
or  underwriters,  to  recover  a  loss  upon  a  policy  of  insurance, 
is  an  action  on  the  case,  founded  upon  the  express  special 
undertaking  of  the  insurers  who  have  signed  the  policy,  or 
(as  it  is  technically  called)  a  special  assumpsit.  Two  counts 
upon  the  same  policy  are  not  allowed.  But  a  count  upon  a 
policy,  and  a  count  for  money  had  and  received  to  recover 
Dack  the  premium  upon  a  contract  implied  by  law  are  allowed.^ 
R.  G.  H.  T.  4  W.  4.  No.  5.  The  two  insurance  companies, 
namely  the  Royal  Exchange  and  the  London  Assurance,  hav- 
ing been,  in  consequence  of  stat.  6  G.  I.  c.  18.,  incorporated 
by  several  charters  granted,  and  having  a  common  seal  affixed 
to  all  their  contracts,  the  proceedings  against  these  companies 
must  be  by  action  of  covenant  or  debt. 

The  policy  must  be  stated  in  the  declaration,  and  it  must 
be  alleged,  tnat  it  was  signed  or  subscribed  with  the  name  of 
the  insurer  against  whom  the  action  is  brought;  that  in  con- 
sideration that  the  assured  had  paid  to  the  defendant  the 
premium,  the  defendant  had  undertaken  to  indemnify  the 
assured  against  the  losses  specified  in  the  policy;  that  the 
goods,  wares,  and  merchandizes,  were  laden  on  board  the 
ship  to  the  amount  of  £ —  (i.  e,  the  value  insured)  (34) ;  and 
further  it  must  be  alleged,  that  the  plaintiffs  were  interested 
(35)  therein,  unless  the  insurance  be  on  a  foreign  ship,  in 


(34)  In  an  action  on  a  policy  of  insurance  of  indigo  and  bale 
goods,  after  setting  out  the  policy,  it  was  averred  in  the  declaration 
that  divers  goods  were  loaded  on  board,  and  that  the  policy  was  made 
on  the  said  goods;  on  special  demurrer,  because  it  was  not  averred, 
that  the  goods  stated  to  have  been  loaded  on  board  were  indigo  or 
bale  goods,  the  court  observed,  that  the  allegation,  in  the  declara- 
tion, that  the  policy  was  made  on  the  goods  put  on  board,  completely 
answered  the  objection  taken,  since  that  could  not  be  true,  imless 
indigo  or  bale  goods  were  loaded  on  board,  which  it  would  be  neces- 
sary for  the  plaintiff  to  prove  at  the  trial.  De  Symons  v.  Johnston, 
2  Bos.  and  Pul.  N.  R.  77. 

(35)  It  is  immaterial  to  aver  interest  at  any  day  previous  to  the 
commencement  of  the  risk.    In  a  declaration  on  a  policy  on  freight. 
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which  case  an  avennent  of  interest  is  not  necessary  (36). 
The  declaration  then  proceeds  to  state^  that  the  property  in<- 
sured  was  lost,  and  by  what  means  it  was  lost,  so  as  to  bring 


if  it  be  averred  that  the  plaintiff  was  interested  at  the  time  of  the 
ship's  sailing,  or  that  the  policy  was  made  on  a  certain  day,  and  that 
afterwards,  on  a  subsequent  <ky,  the  plaintiff  acquired  an  interest, 
it  will  suffice.  Per  cur.  Rhind  v,  Wilkinson,  2  Taunt.  242,  3.  A 
change  in  the  interest  after  the  policy  is  effected,  much  less  after  the 
loss  has  happened,  cannot  be  set  up  as  an  answer  by  the  underwriters 
against  a  claim  for  such  loss.  Sparkes  v.  Marshall,  2  Bingh.  N. 
C.  776. 

#  A  person  who  has  several  interests  in  a  cargo,  viz.  as  partner  in 
1^  ths,  as  consignee  of  the  whole,  and  as  having  a  lien  od  the  whole 
for  advances,  may  protect  them  all  by  one  insurance,  without  ex- 
pressing in  the  policy  the  number  or  nature  of  his  interests.  CarrU' 
thers  V.  Sheddon,  6  Taunt.  14.  Although  the  subject  matter  of  the 
insurance  must  be  properly  described,  the  nature  of  the  interest  may 
in  general  be  left  at  large.  Hence  an  insurance  "  on  goods  "  'a 
sufficient  to  cover  the  interest  of  carriers  in  the  property  under  their 
charge.  Crowley  v.  Cohen,  3  B.  &  Ad.  478.  Joint  owners  of  pro- 
perty insured  for  their  joint  use  and  on  their  own  account,  cannot 
recover  upon  a  count  on  the  policy  averring  the  interest  to  be  in  one 
of  them  only*. 

(36)  Whether,  in  such  case,  it  may  be  necessary  that  any  allega- 
tion as  to  the  property  in  the  ship  should  be  made  on  the  part  of  the 
plaintiff,  or  whether  it  be  not  incumbent  on  the  defendant  to  shew 
that  the  property  is  not  insurable  within  the  statute  19  G.  2.  c.  37, 
8. 1.  is  a  question  which  has  not  been  solemnly  decided.  In  several 
cases,  where  actions  have  been  brought  on  foreign  ships,  averments 
as  to  the  property  have  been  inserted  in  the  dedaration.  In  Cnnc- 
ford  V.  HwUer,  8  T.  R.  15.  it  was  averred,  that  the  ships  insured 
were  not  b^onging  to  his  majesty,  or  any  of  his  subjects,  before  or 
at  the  time  of  the  making  the  policy,  or  at  the  time  of  the  loss.  In 
Nantes  v.  Thompson,  2  East,  385,  the  averment  was,  "  that  the  ship 
was  not,  at  the  time  of  effecting  the  policy,  nor  of  the  happening  of 
the  loss,  nor  at  any  other  time,  the  propoty  of  the  king,  or  any  of 
his  subjects."  In  neither  of  these  cases  was  any  objection  made  to 
the  form  of  the  averment;  but  in  Kellnerv,  Le  Mesurier,  4  East, 
396,  (where  an  insurance  was  made  in  England  on  the  ship  Princess 
Louisa,  lost  or  not  lost,  "  at  and  from  Lisbon  to  Cadiz,  &c.'*)  the 
averment  being  that  the  ship  was  not,  at  the  time  of  making  the 
policy,  nor  of  the  happening  of  the  loss,  the  property  of  the  king,  or 
any  of  his  subjects,  there  was  a  special  demurrer,  assigning  for  cause 
that  the  declaration  did  not  contain  an  averment  of  interest  and  that 

•  Bell  V.  Ansley,  16  East,  141. 
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the  case  witiiin  some  cyr  one  of  the  perils  specified  in  the  po- 
licy, and  thereby  intended  to  be  insured  against;  as  by  the 
barratry  of  the  master  or  mariners,  &c. 

It  is  necessary  to  shew  who  are  the  real  contracting  parties, 
and  to  describe  truly  the  interest  on  which  the  policy  is  ef- 
fected. Tlierefore  if  A.  and  B.,  jointly  interested  in  a  ship, 
effect  an  insurance,  and  there  be  two  counts,  the  one  averring 
interest  in  A.  and  the  other  averring  interest  in  B.,  the  plain- 
tiff can  recover  on  neither  count^.  If  the  plaintiff  should 
allege  in  the  declaration^,  that  there  was  a  total  loss,  and  lay 
his  damages  accordingly,  evidence  of  a  partial  loss  will  maintain 
the  deduction,  and  plaintiff  may  recover  the  amount  of  his 
real  loss.     If  there  has  been  a  double  insurance  (37)^  then  iU 

h  Cohen  v.  Hannam,  6  Taunt.  101.  i  2  Burr.  Ip04.  1  Bl.  R.  198. 


it  did  not  appear  that  the  ship,  at  the  time  of  her  departing  from 
Lisbon,  or  at  the  beginning  of  the  adventure  insured,  was  not  the 
property  of  the  king,  or  any  of  his  subjects.  It  was  contended,  on 
the  part  of  the  plaintiff,  that  supposing  the  allegation  in  question  to 
be  insufficient,  yet  it  might  be  rejected  as  surplusage,  for  it  was  not 
necessary  to  make  any  allegation  at  all  on  the  subject,  and  that  the 
onus  lay  on  the  defen<knt  to  shew,  that  the  property  was  not  insura- 
ble in  virtue  of  the  provisions  introduced  by  the  statute  1 9  G.  2.  c.  37. 
s.  1 .  The  court  being  of  opinion  in  favour  of  the  defendant,  on  ano- 
ther ground  of  objection,  declined  the  consideration  of  the  question  as 
to  the  averment. 

Action  lies  in  name  of  person  who  makes  insurance  though  made 
for  the  benefit  and  on  property  of  another,  so  averred  in  declaration. 
Fttmin  and  another  v.  Cawthom,  B.  R.  H.  22  G.  3.  B.  P.  B.  194. 
Dampier  MSS.  L.  I.  L.  See  Fitzgerald  v.  Poole,  Law  of  Bills,  25  L 
like  declaration. 

(37)  Double  insurance  is,  where  there  are  two  insurances  made 
by  the  same  person  on  the  same  risk,  whereby  the  assured  proposes 
to  receive  the  said  sum  twice  for  the  same  loss,  or,  in  other  words, 
a  doable  satisfaction.  The  policy  of  the  law,  however,  will  permit 
the  recovery  of  a  single  satiiiiaction  only.  But  although  the  assured 
is  not  entitled  to  two  satisfactions,  yet  in  an  action  upon  the  first 
policy,  he  may  recover  the  whole  sum  insured*.  Whether  in  such 
case  the  first  insurers  may  recover  a  rateable  satisfaction  from  the 
other  insurers  seems  to  be  a  vexata  qtuBstio'\,     See  further  on  the 

•  Newbyy.  Read,  1  Bl.  R.  416. 

t  Aff.  Newby  ▼.  Read,  ubi.  tup.  Rogers  v.  Davis,  Beawes,  242.  Davis  v. 
Qildaft,  all  decided  at  N.  P.  by  Ld.  Mansfield.  Neg.  African  Comp.  v.  BulU 
1  Show.  132* 
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will  be  proper  to  consider  against  which  of  the  underwriters 
(as  the  best  man  or  in  the  best  drcumstances^)  the  action  shaU 
be  brought. 

0/ the  Pleadings. 

The  action  of  assumpsit  being  that  form  of  action  which 
is  most  usually  brought  upon  policies  of  assurance,  the  de- 
fendant may  of  course  plead  any  plea  which  the  law  permits 
to  be  pleaded  to  that  action;  as  to  which  see  ante  p.  122,  and 
new  rules  there.  As  to  the  actions  of  debt  and  covenant 
(which  are  the  only  forms  of  action  which  can  be  adopted  in 
cases  where  the  two  insurance  companies  are  defendajits,)  it 
has  been  provided  by  stat.  11  G.  I.e..  30.  s.  48,  ^^that  in  all 
actions  oi  debt  against  either  of  the  said  corporations,  or  upon 
any  policies  of  insurance  under  their  common  seal,  it  shall  be 
lawful  for  them  to  plead  generally,  that  they  owed  nothing 
to  the  plaintiff  in  such  action;  and  in  actions  of  covenant 
upon  such  policies  to  plead  generally,  that  they  have  not 
broken  the  covenants  in  such  policy  contained,  or  any  of 
them.  And  if  issue  be  joined  thereupon,  it  shall  be  lawful 
for  the  jury,  if  they  see  cause,  to  find  a  verdict  for  the  plain- 
tiff, and  to  give  such  part  only  of  the  sum  demanded,  if  in 
debt,  or  so  much  damages,  if  m  covenant,  as  it  shall  appear 
to  them,  upon  the  evidence,  such  plaintiff  ought  in  justice 
to  have.*' 

Consolidation  Rule, 

In  actions  upon  a  policy  of  assurance  against  several  under- 
writers^, the  court,  oy  consent  of  the  plaintiff,  will  make  a 
rule,  on  the  application  of  the  defendants,  which  is  called  the 
consolidation  nue,  for  staying  the  proceedings  in  all  the  actions 
except  one,  upon  the  defendantif  undertaking  to  be  bound  by 
the  verdict  in  that  action,  and  to  pay  the  amount  of  their 
several  subscriptions  and  costs,  in  case  a  verdict  shall  be  given 
therein  for  the  plaintiff.  This  rule,  though  attempted  before 
without  success,  was  introduced  by  Lord  Mansfield  into 
general  use,  to  avoid  the  expense  and  delay  arising  from  the 

k  Tidd't  Prac.  p.  635,  ed.  7th. 


subject  of  doable  insurance,  Qodxn  v.  LoniiMi  Aswaremce^  1  Burr.  489. 
1  Bl.  R.  103. 
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trial  of  a  multiplicity  of  actions  upon  the  same  question:  and 
if  the  plaintiff  will  not  give  his  consent,  the  court  have  the 
power  of  granting  imparlances  in  all  the  actions  but  one,  till 
the  plaintiff  has  an  opportunity  of  proceeding  to  trial  in  that 
action.  On  the  other  hand,  if  the  plaintiff  consent  to  the 
rule,  the  court  will  make  the  defendant  submit  to  reasonable 
terms,  such  as  admitting  the  poUcy,  producing  and  giving 
copies  of  books  and  papers,  and  undertaking  not  to  file  a  bill 
in  equity,  or  bring  a  wnt  of  error.  It  was  formerly  supposed 
that  the  plaintiff  as  well  as  the  defendant  was  bound  by  the 
consolidation  rule;  but  in  Doyle  v.  Stewart ,  4  Nev.  &  M.  873, 
the  contrary  was  holden,  Ld.  Denman,  C.  J.  observing,  ^^that 
the  principle  of  the  consolidation  rule  had  always  been  that  as 
the  defendants  asked  for  a  /avaur^  they  might  reasonably  be 
required  to  pay  the  price  of  it.  It  may  be  that  in  this  case 
the  consolidation  rule  would  benefit  the  plaintiff,  but  we  can- 
not compel  a  party  to  accept  a  benefit  for  which  he  does  not 
ask.'* 

By  R.  G.  H.  T.  2  W.  4.  Reg.  1.  s.  104,  where  money  is 
paid  into  court  in  several  actions,  which  are  consolidated,  and 
the  plaintiff,  without  taxing  costs,  proceeds  to  trial  on  one,  and 
fails,  he  shall  be  entitled  to  costs  on  the  others,  up  to  the  time 
of  paying  money  into  court. 

Two  actions  having  been  brought  by  the  same  plaintiff 
against  different  defendants,  on  the  same  policy,  the  court 
consolidated  them  after  a  dedaration  had  been  delivered  in  one, 
and  an  appearance  entered  in  the  other,  at  the  instance  of  the 
defendant  in  the  latter  action,  though  the  plaintiff  objected. 
HoUinggworth  v.  Brodrick,  Holtmgsworth  v.  ColUnson,  4  Ad. 
and  EIL  646. 
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Spain.  A.  effected  a  policy  on  the  goods,  which  was  in  the 
usual  form,  and  stated  to  be  made  by  A.  ^'as  well  in  his  own 
name  as  u)  the  name  of  anj  person  to  whom  the  same  might 
appertain/'  The  vessel,  m  the  prosecution  of  the  Toyage^ 
was  captured  by  a  French  privateer,  and  carried  into  a  port 
in  Spain,  where  the  vessel  and  cargo  were  condemned.  At 
the  time  of  the  capture  and  condemnation,  France  and  Spain 
were  co-belligerent  allies  at  war  with  England.  A.  having 
brought  an  action  on  the  policy,  averring  interest  in  the  pur* 
t^haser,  it  was  holden,  that  A.  was  entitled  to  recover,  and 
that  the  action  was  well  brought  in  his  name  for  the  benefit 
of  the  purchaser ;  that  the  legal  result  of  the  lioanae  was, 
that  not  only  the  plaintiff,  the  person  licensed,  might  sue  in 
respect  of  such  licensed  commerce  in  an  English  court  of 
law,  but  that  the  commerce  itself  was  to  be  regarded  as 
legalized  for  aU  purposes  of  its  due  and  effectual  prosecution. 
That  for  the  purpose  of  the  licensed  act  of  trading  (but  to 
that  extent  only,)  the  person  licensed  was  to  be  considered  as 
virtually  an  adopted  subject  of  this  country,  and  his  trading, 
as  &r  as  the  disabilities  arising  out  of  a  state  of  war  were 
concerned,  was  British  trading ;  that  the  plaintiff  and  the 
Spanish  purchaser  of  the  cargo  were  actually  privy  to  the  ob- 
jects of  the  British  government,  and  acting  in  furtherance 
thereof,  and  in  direct  opposition  to  the  laws  and  policy  of 
their  own  country,  and  that  it  could  not  be  contended  to  be 
illegal  to  insure  a  trade  carried  on  in  contravention  of  the  laws 
of  a  state  at  war  with  us,  and  in  furtherance  of  the  policy  of 
our  country  and  its  trade,  and  which  this  trade  in  question, 
sanctioned  as  it  was  by  lus  majesty's  license,  must  be  deemed 
to  have  been.  Althougn  the  authonty  of  the  preceding  dedsion 
appears  to  have  been  doubted  in  Mennett  v.  Bonhamy  15  East, 
495,  and  fUndt  v.  Crokatt^  15  East,  522 ;  yet  on  a  review  of 
these  two  cases  in  a  court  of  error,  the  judgment  of  B.  R.  has 
been  reversed.  See  5  Taunt.  674.  Anthony  v.  Moline,  5 
Taunt.  711 ;  &nd  Bazett  v.  Meyer,  5  Taunt.  824.  A  license 
granted  under  an  order  in  council  to  H.  S.  (a  British  resident 
merchant),  permitting  a  vessel  bearing  any  flag,  except  the 
French,  to  proceed  in  ballast  from  any  port  north  of  the 
Scheldt  to  Archangel,  there  to  load  a  cargo  of  such  goods  as 
are  permitted  by  law  to  be  imported,  and  proceed  with  the 
same  to  a  port  in  the  united  kingdom,  was  considered  as  not 
confined  personally  to  H.  S.,  or  any  particular  class  of  per- 
sons^ :  and,  therefore,  where  Russian  subjects  at  Archangel, 

b  Robiofion  V.  Touray,  1  M.  &  8.  217.  was  discuBud  again  in  Rucker  t. 

S.  P.  Same  v.  Cbeesewright,  lb.  220.  Ansley,  B.  R.    Sittings  at  Serjeants' 

recognized  in  Hulluian  v.  Whitmore,  Inn,  before  £.  T.  56  Geo.  3. 5  M.  and 

3  M.  and  S.  340.    The  same  subject  S.  25. 
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who  were  alien  enemies,  had  shipped  goods  under  such 
license  for  the  purpose  of  being  brought  into  this  country :  it 
was  held,  that  they  were  protected  by.it;  and  an  insurance 
made  for  their  benefit  was  legal.  A  license  to  I.  H.,  of  Lon- 
don, merchant,  on  behalf  of  himself  and  other  British  or  neu- 
tral merchants,  to  import  a  cargo  from  certain  limits,  within 
which  an  enemy's  port  is  situate,  in  any  vessel,  bearing  any 
flag  except  the  French,  will  protect  a  ship  trading  from  that 
port,  in  which  ship  I.  H.  and  an  aUen  enemy  are  jointly  in- 
terested <^;  and  therefore  such  interest  was  held  insurable. 
By  virtue  of  a  treaty  of  commerce  entei^  into  between 
Oreat  Britain  and  the  United  States  of  America  (38),  the  citi- 
zens of  the  United  States  may  carry  on  trade  between  the 
British  territories  in  the  East  Indies  and  the  United  States, 
in  articles  not  entirely  prohibited.  It  is  not  necessary  that 
this  trade  should  be  a  cUrect  and  immediate  trade  from  the 
United  States  to  the  British  territories^^;  it  may  be  carried  on 
drcuitously  through  any  country  in  Europe,  including  Great 
Britain.  A  natural-bom  subject  of  Great  Britain,  admitted 
a  citizen  of  the  United  States  of  America,  either  before  or 
after  the  declaration  of  American  independence,  has  been 
considered  as  a  citizen  of  the  United  States,  within  the  mean- 
ing of  the  above-mentioned  treaty,  and  as  such  entitled  to  the 
commercial  privileges  thereby  granted.  Hence  a  poUcy  of 
insurance,  effected  by  or  in  favour  of  such  adopted  citizen  of 
the  United  States,  for  the  protection  of  such  circuitous  trade, 
is  vahd.  A  natural-bom  subject  of  this  country,  domiciled 
in  a  foreim  country,  in  amity  with  this,  may  lawfully  exer- 
cise the  pnvileges  of  a  subject  of  the  coimtry  where  he  is 
domiciled,  to  trade  with  another  country  in  hostility  with 
this®;  therefore  where  plaintiff,  a  British-bom  subject  domi- 
ciled in  America,  effected  a  policy  of  assurance  on  ship, 
freight,  and  goods,  at  and  from  Virginia  to  any  ports  in  the 
Baltic,  and  the  ship  was  captured  in  her  way  to  Elsineur,  in 

c  Hagedoni  y.  Reid,  I  M.  and  S.  567.  firmed  on  error  in  the  Ezcbeq.  Ch. 

d  Wilson  ▼.  Marryat,  8  T.  R.  31.  Af-         1  Bos.  and  Pul.  430. 

e  Bell  V.  Reid,  1  M.  and  S.  726. 


(38)  This  treaty  was  entered  into  on  the  19th  of  November,  1794, 
ratified  by  the  United  States  on  the  14th  of  August,  1795,  and  by  bis 
majesty  on  the  28th  of  October  in  that  year,  and  retrospectively  con- 
firmed by  parliament.  See  stat.  37  Geo.  3.  c.  97.  Ihe  articles  of 
this  treaty,  relating  to  the  subject  now  under  consideration,  will  be 
found  in  a  note  to  the  report  of  Wilson  v.  Marry  at,  8  T.  R.  35. 
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Denmark ;  Denmark  being  in  amity  with  America,  but  at 
war  with  this  country :  it  was  holden,  that  the  plaintiff  was 
entitled  to  recover.  Although  insurances  upon  goods,  the  ex- 
portation or  importation  of  which  is  prohibited  by  the  law  of 
England,  or  by  the  law  of  nations,  be  illegal,  yet  where  the 
prohibition  is  founded  merely  on  the  law  of  a  foreign  state,  the 
msurance  will  be  yalid ;  because  one  nation  neyer  takes  notice 
of  the  reyenue  laws  of  another^.  The  mere  circumstance  of  an 
alienfl^  residing  in  an  enemy's  country  will  not  invalidate  an 
insurance  effected  by  him  on  goods  to  be  delivered  at  a  neu- 
tral or  friendly  port  Though  a  state  may  be  in  the  military 
possession  of  one  of  two  belligerents,  that  will  not  constitute 
her  subjects  enemies  to  the  other  belligerent,  if  the  sovereign 
power  of  the  latter  chooses  to  permit  a  continuance  of  com- 
merce with  them^ :  therefore,  where  an  insurance  was  effected 
on  property,  shipped  in  this  country,  on  account  of  persons 
who  were  domiciled  at  Hamburgh,  at  a  time  when  that 
country  was  in  the  possession  of  French  troops,  the  senate 
continuing  to  exercise  the  powers  of  civil  government  in  the 
same  manner  as  before ;  it  was  holden,  that  the  assured  were 
entitled  to  recover  for  a  loss  which  happened  in  the  course  of  a 
voyage  permitted  by  his  majesty's  orders  in  council.  Where  a 
particular  trade  is  prohibited  by  express  statute,  insurances 
made  for  the  protection  of  such  trade  are  illegal*.  The  owners 
of  a  vessel,  who  by  performing  the  legal  stipulations  of  a  char- 
terparty,  provoke  confiscation  by  the  illegal  and  piratical  act 
of  a  foreign  state,  do  not  thereby  avoid  their  assurance^. 
Trading  in  contravention  of  a  proclamation,  whereby  an  em- 
bargo is  laid  on,  in  time  of  war,  is  illegal :  and  consequentiy 
an  insurance  upon  such  trade,  even  when  carried  on  by  a 
neutral^,  is  void.  If  a  vessel  brings  hither  from  an  hostile 
country,  under  a  license,  a  cargo  of  enumerated  goods,  and 
also  certain  other  goods  not  licensed,  the  insurance  on  the 
Ucensed  goods  is  not  thereby  vitiated™.  If  there  be  an  infir- 
mity in  any  part  of  an  integral  voyage,  it  will  make  the  whole 
illegal,  so  that  the  insured  cannot  recover  upon  a  policy  on 
any  part  of  if*.  So  if  a  party  insure  goods  altogether  in  one 
policy,  and  some  of  them  are  of  a  nature  to  make  the  voyage 
illegal,  the  whole  contract  is  illegal  and  void.    A  policy  was 

f  Planche  v.  Fletcher,  Doug.  260.  m  Piescbell  y.  AUnutt,  4  Taunt.  7d2. 

g*  Bromley  y.  Heseltine.  1  Campb.  75.  See  1  M.  and  S.  460. 

h  Hagedorn  y.  Bell,  1  M.  and  S.  450.  n  Admitted  by  Lord  Kenyon,  C.  J.  in 

i  Johnston  y.  Sutton,  Doug.  254.  Wilson  y.  Marryat,  8  T.  R.  46.  and 

k  ^ewell  y.    Roy.  Ex.   Am.  Comp.  expressly  laid  down  by  the  same 

4  Taunt.  856.  learned  judge  in  bis  charge  to  the 

1  Delmada  v.  Motteux,  Park.  234.  jury,  in  Bird  y.  Pigou,  London  Sit- 

tings  after  H.  T.  40.  G.  3.  B.  U.  MSS. 
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effected  on  goods  to  be  thereafter  specified  to  a  certain 
amount^;  by  the  specification  it  appeared  that  the  goods 
consisted  principally  of  hardware,  but  partly  of  naval  stores, 
the  exportation  of  which  was  prohibited,  under  pain  of  for- 
feiting the  stores,  treble  their  value,  and  the  ship.  It  was 
holden,  that  the  exportation  of  the  stores  bemg  illegal,  all 
contracts  for  protecting  the  stores  so  exported  were  impUedly 
avoided ;  that  the  policy  was  one  entire  contract  on  goods  to 
be  thereafter  specined,  to  which  the  underwriters  subscribed ; 
and  the  subsequent  specification  by  the  assured  could  not 
alter  the  nature  of  the  contract  with  respect  to  the  under- 
writers, so  as  to  sever  that  which  was  originally  one  entire 
contract. 


3.  Misrepresentation,  ConceaJment,  and  Suppression. 

The  allegation  of  a  fidsehoodP  or  misrepresentation,  (though 
by  mistake^)  or  the  concealment  and  suppression'^  of  the 
truths  as  to  a  fact  or  circumstance  material  to  the  risk,  either 
by  the  assured  or  his  agent^  is  considered  as  a  fraud  on  the 
imderwriter,  and  consequently  will  vacate  the  policy  or  annul 
the  contract  firom  the  beginning.  Hence,  tiie  underwriter 
may  avail  himself  of  this  ground  of  defence,  even  where  the 
loss  arises  from  a  cause  wholly  unconnected  with  the  fact  or 
drcumstance  misrepresented^.  The  question  of  materiality 
is  not  a  matter  of  law,  but  a  question  of  fact^  to  be  decided 
by  a  jury,  and  the  proper  evidence  to  guide  their  judgment  is 
the  evidence  of  persons  conversant  with  the  subject  matter  of 
the  inquiry^,  nut  a  misrepresentation  as  to  me  cargo  with 
which  a  smp  is  to  sail  on  a  future  day  will  not  suffice  as  a  de- 
fence^ unless  the  misrepresentation^  oe  fraudulentiy  made. 

Groods  were  insured  as  the  goods  of  a  Hamburgher,  who 
was  an  ally,  and  the  goods  were,  in  fact,  the  goods  of  a  French- 
man, who  was  an  enemy ;  this  was  holden,  by  Holt,  C.  J.  to 
be  a  fraud*.     So  where  a  letter  had  been  received^  stating 

o  Parkin  ▼.  Dick,  2  Campb.  221.     11  t  Per  Lee,  C.  J.  in  Seaman  t.  Fone- 

Sast,  602.  S.  C.  reau,  Str.  1183. 

p  Skin.  327.  Roberts  y.  Fonnereau,  u  Lindenau  y.  Desborough,  8  B.  &  C. 

Park»  2S6.  686. 

q  Macdowall  ▼.  Fraier,  Doug.  260.  x  Berthon  t.  Loughman,  2  Stark.  N. 
r  De  Costa  t.  Scandret,  2  P.  Wms.        P.   C.  258.  Rickards  ▼.  Miudock, 

170.     Hodgson  t.  Richardson,  1  Bl.        10  B.  and  C.  640. 

R.  463.  Ratcliffe  v.  Shoolbred,  P4rk,  y  FUnn  y.  Tobin,  M.  andMalk.  367. 

180.     Willes  y.  Gloyer,  1  Bos.  and  z  Skin.  327. 

Pul.  N.  R.  14.  a  Roberts  y.  Fonnereau,  London  Sit- 
s     Fiuherbert  y.  Mather,  1  T.  R.  12.  tings  after  Trin.  1742.  Park,  286. 
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that  8  ship  sailed  on  the  24th  of  November,  after  vHiich  an 
insurance  was  made,  and  the  agent  of  the  assured  told  the 
insurer^  that  the  ship  sailed  the  latter  end  of  December;  this 
was  holden,  by  Lee^  C.  J.  to  be  a  fraud.  So  where  a  ship 
was  insured  in  London,  on  the  30th  of  January^,  on  a  voyage 
from  New  York  to  Philadelphia,  and  the»broKer  represented 
the  ship  to  be  safe  in  the  Delaware,  on  the  11th  of  Decem- 
ber, whereas  in  fact  it  was  lost  in  that  river  on  the  9th  of 
December;  it  was  holden,  that  as  the  representation  was 
false  in  point  of  fact,  and  as  it  related  to  a  material  circum- 
stance, namely,  the  safety  of  a  ship  at  a  certain  time,  the 
contract  was  annulled;  and  although  it  appeared  that  the 
assured,  at  the  time,  believed  the  representation  to  be  true, 

et  the  court  were  of  opinion  that  this  did  not  var^  the  case; 

or  it  was  incumbent  on  the  assured  to  make  a  fair  and  true 
representation,  and  if  he  represented  material  facts  to  the  un- 
derwriter, without  knowing  the  truth,  he  took  the  risk  on 
himself  (39). 

b  MafidowaU  t.  Frater,  Doug.  260.     See   alio  Stewart  t.  Dunlop,  4  Bro. 

P.  C.  483.  Tomlin't  ed. 


(39)  It  was  said  by  Lord  Mansfield,  in  Barber  v.  Fletcher,  Doug. 
306,  that  it  had  been  determined  in  a  variety  of  cases,  *  that  a  repre- 
sentation to  the  first  underwriter  extended  to  the  others.  "  By  an 
extension  of  an  equitable  relief,  in  cases  of  fraud,  if  a  man  is  a  knave 
with  respect  to  the  first  underwriter,  and  makes  a  false  representa- 
tion to  him  in  a  point  that  is  material,  as  where,  having  notice  of  a 
ship  being  lost,  he  says  she  was  safe,  that  shall  a£Fect  the  policy  with 
regard  to  all  the  subsequent  underwriters  who  are  presumed  to  fol- 
low the  first."  Per  Lord  Mansfield,  C.  J.  in  Pawson  v.  Watson, 
Cowp.  789.  Agreeably  to  this  doctrine,  the  Court  of  King's  Bench, 
in  the  case  of  Mareden  v.  Reid,  3  East,  573,  intimated  an  opi- 
nion, that  where  it  appears  that  a  material  £act  has  been  represented 
to  the  first  underwriter,  to  induce  him  to  subscribe  the  policy,  it 
shall  be  taken  to  be  made  to  all  the  rest  without  the  necessity  of 
repeating  it  to  each.f  A  representation  made  by  an  insurance 
broker,  when  the  names  of  the  underwriters  are  put  upon  a  slip,  is 
binding  on  the  assured,  unless  there  is  evidence  of  its  being  altered 
or  withdrawn  between  that  time  and  the  execution  of  the  policy. 
Eiwarde  v.  Footner,  I  Campb.  530.  The  authority  of  the  broker  is 
revocable  even  after  the  underwriters  have  signed  the  slip,  and  until 
they  have  actually  subscribed  the  policy.  Warwick  v.  Blade, 
3  Campb.  127. 

*  Q.  If  there  be  any  in  the  printed  books  f 

f  But  a  representation  made  to  any  underwriter,  except  the  fint,  is  not  to  be 
considered  as  made  to  subsequent  underwriters.  Bdl  v.  Carslairs,  2  Campb.  643. 
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The  same  rule  holds®,  where  the  misrepresentation  is  made 
by  the  proper  agent  of  the  assured,  although  the  assured  be 
not  guilty  of  any  improper  conduct;  for  the  act  of  the 
agent  binds  the  principal,  and  it  will  be  presumed,  that  the 
principal  knows  whatever  the  agent  knows.  In  a  case  where 
the  word  expected  was  used,  as  that  the  vessel  insured  was 
expected  to  set  sail  at  such  a  time,  this  was  holden  not  to 
amount  to  a  representation^.  A  representation  by  the  owner 
of  goods  insured  as  to  the  time  of  the  ship^s  sailing  is  matter 
of  expectation,  and  if  made  band  fide  does  not  conclude  him*. 
In  effecting  a  policy  of  insurance  from  Russia  to  this  country 
while  the  ship  was  on  the  outward  voyage,  the  broker  repre- 
sented to  the  underwriters  that  a  cargo  was  ready  for  her^  and 
$he  was  sure  to  be  an  early  ship.  It  was  holden^,  that  this 
amounted  only  to  a  representation  of  what  was  expected  on 
the  part  of  the  assured,  and  that  the  underwriters  were  liable, 
although  from  the  delay  in  beginning  to  load  the  cargo,  the 
voyage  home  was  turned  from  a  smnmer  to  a  winter  risk.  A 
representation,  as  it  does  not  form  any  part  of  the  written 
policy,  requires  only  to  be  substantially  performed.  It  is 
distinguishi&ble  in  this  respect  from  a  warranty^  which  being 
part  of  the  policy,  must  be  strictly  performed.  Insuring  a 
ship  by  an  English  name  does  not  amount  to  a  warranty,  or 
a  representation,  that  she  is  an  English  shg)fs^  A  merchant 
having  received  intelligence^  that  a  ship  described  like  his 
was  taken,  insured  her,  without  giving  any  information  to 
the  insurers  of  what  he  had  heard ;  it  was  holden,  that  the 
concealment  was  a  fraud  on  the  underwriters.  So  where  in 
an  action  on  a  policy  of  assurance  of  a  ship  on  a  voyage  from 
Lisbon  to  London^,  it  appeared  that  the  plaintiff  had,  on  the 
24th  of  November,  received  information  of  the  ship  having 
sailed  on  the  8th ;  it  appeared  also,  that  another  vessel,  whidi 
had  sailed  at  the  same  time  with  the  ship  insured,  had  ar- 
rived in  safety ;  after  which,  viz.  on  the  2nd  of  December 
the  plaintiff  had  effected  the  insurance  in  question,  without 
makmg  any  disclosure  to  the  imderwriter;  it  was  holden^ 
that  there  was  a  concealment  of  circumstances  sufficient  to 
avoid  the  policy.  But  where  a  broker,  in  pursuance  of  iiv- 
structions  previously  received  from  Sunderland,  effected  a 
policy  at  Lloyd's  at  a  time  when  a  letter  lay  on  his  table  at 
the  coal-exchange  imopened,  announcing  the  ship's  loss :  it 

c  Fitzberbert  t.  Mtther,  1  T.  R.  12.  h  De  Costa  y.  Soandret,  3  P.  Wmf. 

d  Barber  t.  Fletcher,  Doug.  30&.  170. 

e  Bowden  t.  Vaugfaan,  10  Bait,  416.  i  M 'Andrew  v.  BeU,  1  Esp.  N.  P.  C. 

f  Hubbard  v.  Gloyer,  3  Campb.  313.  373. 

g  CUpbam  v.  CologiWi  3  Campb. 382. 
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was  holden^j  that  the  conduct  of  the  broker  did  not  avoid  the 
policy ;  for  he  had  a  right  to  presume  that  he  had  possession 
of  all  the  information  on  which  he  was  to  effect  the  poUcy  (40). 
Where  the  plaintiffs  effected  a  policy  of  assurance  on  wines 
from  Oporto  to  London^  on  the  12th  of  November^  at  which 
time  they  were  in  possession  of  two  letters  from  their  cor- 
respondents at  Oporto ;  the  first  of  which^  dated  11th  of  Oc- 
tober^ stated  thus ;  ^^  Wt  cart  hadmg  the  wmt»  on  the  Stag, 
Captain  Wheatley,  who  pretends  to  $aU  after  to-morrow  r 
the  other  dated  the  13th  of  October,  enclosed  the  bills  of 
lading,  which  were  filled  up  ''  with  convoy  ^^  which  letter  the 
plaintiffs  did  not  communicate  to  the  underwriters ;  it  was 
holden^,  that  it  was  a  material  concealment.  ^^The  reason  of 
the  rule  which  obliges  the  party  to  disclose™,  is  to  prevent 
fraud,  and  encourage  good  £uth :  it  is  adapted  to  such  facts 
as  vary  the  nature  of  the  contract,  which  one  privately  knows, 
and  the  other  is  ignorant  of,  and  has  no  reason  to  suspect.'' 
The  question,  therefore,  in  cases  of  tliis  kind  is,  '^  Whether 
there  were,  under  all  the  circumstances,  at  the  time  the  policy 
was  underwritten,  a  &ir  statement  or  a  concealment,  fraudu- 
lent, if  designed,  or,  though  not  designed,  varying  materially 
the  object  of  the  policy,  and  changing  flie  risk  understood  to 
be  run  ?''  Information  respecting  the  subject  matter  of  war- 
ranty, either  expressed  or  implied,  need  not  be  communicated 
to  the  underwriter,  unless  there  be  a  specific  request  on  his 
part  for  such  information.    Hence  in  the  case  of  ShoolbredY. 

k  Wake  v.  Atty,  4  Taunt.  493.  Bodim,  3  Burr.  1905.  cited  by  Lord 

1  Bridges  and  others  ▼.  Hunter,  1  M.  Ellenborough,  C.J.  delivering  judg- 

and  S.  15.  ment  in  Haywood  ▼.  Rogers,  4  East, 

m  Per  Ld.  Mansfield,  C.  J.  in  Carter  v.  596. 


(40)  The  nature  of  this  work  will  not  permit  the  insertion  of  all 
the  cases  relating  to  concealment ;  neither  is  it  necessary,  since  the 
reader  will  perceive  that  they  are  cases  depending  wholly  on  their 
own  special  circumstances.  If  he  is  desirous  of  pursuing  the  subject, 
he  may  peruse  the  following  cases :  Seaman  v.  Fonereau,  Str.  1183. 
Carter  y.  Boehm,  3  Burr.  1905.  1  Bl.  R.  594.  Shirley  v.  WUkvuim, 
3  Doug.  41.  Court  v.  Martineau,  3  Doug.  161.  Webster  v.  Foster, 
I  Esp.  N.  P.  C.  407.  WUles  v.  Glover,  1  Bos.  and  Pul.  N.  R.  14. 
Littledale  v.  Dixon,  1  Bos.  and  PuL  N.  R.  151.  Freekmdv.  Glover, 
7  East,  457.  Lynch  v.  Hamilton,  3  Taunt.  37.  Belly.  Bell,  2  Campb. 
479.  Kirhy  v.  Smith,  1  B.  and  A.  672.  Weir  v.  Aberdein,  2  B.  and 
A.  320.  Bufe  v.  Turner,  6  Taunt.  338.  2  Marsh.  Rep.  46.  S.  C. 
Rickardsy.  Murdoch,  10  B.  and  C.  527.  Elton  v.  Larkins,  8  Bmgh. 
198.  1  M.  and  Sc.  323. 
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Nvity  Park,  346,  where  the  owner  had  received  letters  from 
his  captain  the  day  before  he  effected  the  insurance,  stating, 
that  the  ship  had  arrived  at  Madeira,  but  was  very  leaky,  and 
that  the  pipes  of  wine  had  been  half  covered  with  water, 
which  letters  were  not  communicated  to  the  underwriters ; 
Lord  Mansfield  told  the  jury,  ^^That  there  should  be  a  re- 
presentation of  every  thing  relating  to  the  risk  which  the  un- 
derwriter has  to  run,  except  it  be  covered  by  a  warranty. 
It  is  a  condition,  or  impUed  warranty,  in  every  policy,  that 
the  ship  is  seaworthy,  and  therefore  there  need  be  no  represen- 
tation of  that.     If  she  sail  without  being  so,  there  is  no  valid 
poUcy.    Here  the  leak  was  stopped  before  she  sailed  from 
Madeira,  and  she  sailed  in  good  condition  from  thence,  and 
there  is  no  occasion  to  state  the  condition  of  a  ship  or  cargo 
at  the  end  of  the  former  voyage.^'    Verdict  for  plaintiff.     §o 
where  in  an  action  on  a  policy  of  insurance  upon  a  ship  from 
Trinidad  to  London'^,  it  appeared  that  the  assured  had  re- 
ceived a  letter  firom  his  captain,  informing  him  that  he  had 
been  obliged  to  have  a  survey  on  the  ship  at  Trinidad,  on  ac- 
anmi  of  her  bad  character ^  but  the  survey,  which  accompa- 
nied the  letter,  save  the  ship  a  good  character :  it  was  holden, 
that  the  conc€»Lnent  of  the  letter  and  survey  from  the  un- 
derwriter, did  not  vacate  the  policy,  inasmuch  as  the  assured 
impUedly  warranted  the  ship  to  be  seaworthy,  and  it  did  not 
appear  that  he  had  concealed  any  circumstance  relative  to 
the  seaworthiness  of  the  ship,  or  that  at  the  time  of  effecting 
the  poHcy  he  knew  of  any  fact  which  rendered  her,  with  re- 
ference to  the  risk,  otherwise  than  seaworthy.    It  will  be 
presumed  that  the  underwriter  is  acquainted  with  the  usage 
and  circumstances  of  the  branch  of  trade  to  which  the  policy 
relates  >^,  and  consequently  the  assured  is  not  bound  to  make 
a  disclosure  thereof;  e.  g.  upon  an  insurance  on  an  East 
India  voyage,  the  underwriters  are  bound  to  know  the  course 
of  the  East  India  Company^s  charter-parties  and  trade,  and 
that  the  slup's  destination  is  liable  to  be  changed  after  the 
poUcy  is  erocted**.     If  the  usage  of  the  trade  is  general,  it  is 
mmiaterial  for  this  purpose  that  it  is  not  uniform  p. 

nHaywoodT.  Rogen,  4Eatt,590.  Kingston   y.    KniblM,  ib.  608.   n. 

n  VaJUnce  v.  Dewar,  1  Campb.  503.        Moxon  v.  Atkini,  3  Campb.  200. 
Ougier  v.   Jenningi,   ib.   605.    n.    o  Grant  v.  Pazton,  1  Taunt  463. 

p  See  cases  in  note  n,  ante. 
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4.  Breach  of  Warranty: 

1.  Time  of  Sailing. 

j^  1 2.  Safety  of  a  Ship  at  a  particular  Time, 

JSiSpreiM  S  3.  7v>  depart  with  Convoy. 

4.  Neutral  Property. 


Implied.  \  ^ 


Not  to  deviate. 
Seaworthiness. 


Another  ground  of  defence  which  may  be  taken  by  the 
underwriter  to  defeat  the  action,  is  the  noncompliance  with 
a  wufcanty,  either  express  or  implied.  Every  warranty  in- 
corporated in  the  body  of  the  pohcy,  or  appearing  on  the  face 
of  the  instrument,  e.  g.  in  the  margin  S  or  at  the  bottom  of  the 
policy^  or  inserted  in  any  print  or  writing,  which  is  by  re- 
»3rence  incorporated  with  uie  poUcy",  must  be  strictly  and 
UteraUy  complied  with  (41) :  and  in  this  respect  it  is  dis- 
tinguishable from  a  mere  representatiany  which,  if  it  be  sulh- 
stmtidUy  fulfilled,  it  is  sufficient.  The  most  usual  kinds  of 
warranties  inserted  in  policies,  are,  1.  As  to  the  time  of  sail- 
ing. 2.  The  safety  of  ^e  ship  at  a  particular  time.  3.  De- 
parting with  convoy.  4.  That  the  thing  insured  is  neutral 
property. 

I  shall  proceed  to  consider  the  nature  of  these  warranties 
in  the  preceding  order. 

Eapress  fFarranty,  1.  Thne  of  sailing, — ^This  means,  that 
the  ship  shall  be  on  her  voya^  on  the  given  day;  for  which 
purpose  she  must  be  completely  unmoored;  it  will  not  suf- 
fice that  she  then  had  cargo  and  passengers  on  board,  and  was 
only  prevented  firom  sailing  by  stress  of  weather^    But  if  a 

q  Bean  ▼.  Stapait,  Dou|^.  1 1 .  !)•  Habn    ■  Wonley  v.  Wood,  6  T.  R.  710.  Rout- 

y.  Hartley,  1  T.  R.  S43.  ledge  ▼.  Bvrrell,  1  H.  Bl.  254. 

r  3  T.  R.  360.  t  Nelion  ▼.  Salvador,  M.  it  Ma3k.3O0. 


(41)  "A  warranty  in  a  policy  of  insurance  is  a  condition  or  a  con- 
tingency, and  unless  that  be  performed,  there  is  not  any  contract. 
It  IB  perfectly  immaterial  for  what  purpose  a  warranty  is  introduced ; 
but  being  inserted,  the  contract  does  not  exist,  unless  it  be  UteraUy 
complied  with."  Per  Lord  Mansfield,  C.  J.  1  T.  R.  345,  6.  The 
very  meaning  of  a  warranty  is  to  preclude  all  questions,  whether  it 
has  been  substantially  complied  with ;  it  must  be  UteraUy  so."  Per 
Ashhorst,  J.  1  T.  R.  846. 
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ship  quits  her  moorings^  and  remores  only  to  a  short  distance^ 
being  quite  ready  to  proceed  upon  her  voyage^  and  is  by 
some  subsequent  occurrence  detained,  that  is,  nevertheless,  a 
sailing;  it  is  otherwise,  however,  if,  at  the  time  when  she 
quits  her  moorings  and  hoists  her  sails,  she  is  not  in  a  oon* 
dition  for  completing  her  voyage^;  and  no  distinction  can  be 
drawn  between  taking  in  more  ballast  and  receiving  part  of 
the  cargo<^.   The  word  ^*  suling^^.  is  not  confined^  to  the  mere 
act  of  hoisting  the  sails;   the  fair  question  in  these  cases  is, 
whether,  at  the  time  of  the  loss,  the  voyage  can  be  said  to 
have  commenced.     A  ship,  which  was  insured  at  and  Jram 
Jamaica  to  London,  warranted  to  have  sailed  on  or  be/ore  a 
particular  day^  with  a  return  of  premium  in  case  of  convoy®, 
sailed  before  the  day  from  the  port  of  her  lading,  with  all  her 
cargo  and  clearances  on  board,  to  the  usual  place  of  rendes* 
vous  at  another  part  of  the  island,  in  order  to  join  the  convoy, 
which  then  lay  ready,  where  she  arrived  in  safety,  but  was  de- 
tained there  by  an  embargo  beyond  the  day.     it  was  holden, 
that  although  the  place  of  rendezvous  was  out  of  the  direct 
course  of  die  voyage,  yet  as  the  ship,  when  she  sailed  from 
the  port  of  lading,  had  not  any  view  or  object  but  to  make  the 
best  of  her  way  to  England,  and  as  she  did  not  go  to  the  place 
of  rendezvous  for  any  purpose  independent  of  the  immediate 
prosecution  of  her  voyage,  the  voyage  began  from  the  port 
of  lading,  and  consequently  the  warranty  had  been  complied 
with.    A  French  ship  was  insured  '^at  and  from  Guadaloupe 
to  Havre,''  warranted  to  sail  (m  vr  before  a  particular  day. 
The  ship  took  in  her  complete  lading,  and  all  her  clearances, 
at  Point-a-Pitre,  and  sailed  thence  before  the  day  for  Basse- 
terre^ a  condition  having  been  inserted  in  one  of  the  clear- 
ances, that  the  ship  should  pass  that  way  to  take  the  orders  of 
government,  and  the  captain  also  expecting,  in  consequence  of 
a  notice  which  had  been  given  by  his  governor,  ^t  there 
would  be  a  convoy  at  that  place,     it  appeared  that  the  cap« 
tain  had  paid  an  extra  fee  in  order  to  procure  his  clearances, 
that  he  might  take  the  benefit  of  the  convoy.      The  ship 
arrived  at  Basseterre  two  months  before  the  day  on  which  she 
was  warranted  to  sail,  and  was  detained  there  by  the  governor 
until  after  the  day.    It  was  proved  that  Basseterre  was  in  the 
direct  course  of  the  voyage.    Under  these  circumstances,  it 

b  Per  Ld.  Tenterden,  C.  J.  Pittegrew  d  Per  Denmftn,  C.  J.  deliTertiif  jud^* 

y.  Pring^le,  3  B.  and  Ad.  620,  1.  ment  on  error  in  Exch.  Chr.,  Cock- 

Gnham  v.  Bamu,  5  B.  and  Ad.  rane  y.  Fiaher,  1  Cr.  M.  and  R. 

1011.  3  Ney.  and  Mann.  125.  S.  P.  818.  5  Tyrw.  601,  2. 

c  Per  Park,  J.  in  Pitteprew  y.  Pringrte,  e  Bond  y.  Natt,  Cowp.  601 . 
3  B.  aad  Ad.  522. 
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was  holden^,  that  there  had  been  a  bond  fide  and  complete 
inception  of  the  voyage^  on  the  day  the  ship  sailed  firom 
Point-a-Pitre^  and  consequently  that  the  warranty  had  been 
complied  with.  Under  a  warranty  to  depart  on  or  before  a 
particular  day^  it  is  necessary  not  only  that  the  ship  should 
set  sail  on  the  voyage^  but  also^  that  she  should  be  out  of  the 
port  on  or  before  die  daJ^  To  ^^sail^'  is  to  sail  on  the 
voyage.  To  ^^  depart  ^^  is  to  depart  from  some  particular 
placed  Goods  were  insured  at  and  from  Demerara  to  Lon- 
don in  ship  or  ships  warranted  to  sail  from  Demerara  on  or 
before  the  Ist  of  August,  1823.  Small  ships  take  in  and  dis- 
charge the  whole  of  their  cargoes  in  the  river  of  Demerara; 
but  there  is  a  shoal  off  the  coast,  about  ten  miles  out  at  sea, 
and  large  ships  usually  discharge  and  take  in  part  of  their 
cargoes  on  the  outside  of  the  shoal.  Goods  covered  by  the 
policy  were  laden  on  board  a  small  vessel  that  completed  her 
cargo  in  the  river,  and  on  the  1st  of  August,  the  captain  hav- 
ing obtained  his  clearance,  set  sail,  proceeded  down  the  river, 
and  about  two  miles  out  to  sea,  and  then  anchored,  the  tide 
being  low.  On  the  3rd  of  August  he  crossed  the  shoal,  and  on 
the  8th  the  vessel  was  lost  by  perils  of  the  sea:  it  was  holdenfl^, 
that  the  vessel  sailed  from  Demerara  on  the  1st  of  August,  within 
the  meaning  of  the  policy.  Where  a  license  is  granted  for  a  voy- 
age to  a  hostile  country,  to  continue  in  force  till  a  given  day, 
if  the  voyage  is  bond  fide  begun  before  that  day,  it  continues  to 
be  protected  by  the  license  though  delayed  beyond  the  day  by 
stress  of  weaUier  or  other  accident  over  which  the  assured 
have  no  control**.  So  where  there  is  a  policy  "  at  and  from/^ 
if  the  ship  has  her  cargo  on  board  and  is  ready  to  sail  before 
the  day  when  the  license  expires,  although  she  is  detained  in 
port  tUl  after  the  day  by  contrary  winds,  the  policy  remains 
valid^ 

2.  Safety  of  Ship  at  a  particular  Time. — Goods  were  in- 
sured from  die  lading  of  them  on  board  a  certain  ship, 
^^  lost  or  not  lost,'^  and  at  the  bottom  of  the  poUcy  was  added 
^^  warranted  well  on  a  particular  day. ^'  It  appeared  that  the 
defendant  underwrote  the  policy  in  the  afternoon  of  that  day, 
and  that  the  ship  was  lost  about  eight  o'clock  in  the  morning 
of  the  same  day.     It  was  holden^,  that  the  warranty  did  not 

d  TbelluMon  v.  Fergusson,  1  Doug,  g  Lang  and  otben,  t.  Anderdon,  3  B. 

361.  and  C.  485. 

e  JMoir  v.  the  Rojal  Exchange  Assur-  h  Gronlng  t.  Crockett,  3  Campb.  83. 

ance,  3  M.  and  8.  461.  i    Schroeder  ▼.  Vauz,  3  Campb.  84.  n. 

f  Moir  Y.  The  Royal  Exchange  Assur-  k  Blackhurst  t.  Cockell,  3  T.  R.  360. 

ance,  6  Taunt,  245. 
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mean  that  the  ship  was  well  at  the  time  when  the  defendant 
subscribed  the  pohcy^  but  at  any  time  on  that  day,  and  con- 
sequently that  It  had  been  compUed  with.    Action  on  policy 
of  insurance  against  fire  on  ship  Hero^,  for  one  month,  on 
the  terms  that  the  ship  should  be  safe  moored  in  the  harbour 
of  Portsmouth  during  the  period  for  which  the  insurance  was 
made;  the  ship  was  accidentally  burned  within  that  time.     It 
appeared  in  evidence,  that  the  ship  was  first  moored  off  the 
hteach,  in  order  to  clear  her  bottom;  she  was  then  removed  to 
Hardway,  and  lastly  was  moored  at  Marches  wharf,  in  order 
die  more  conveniently  to  take  in  her  cargo,  but  had  never 
been  taken  out  of  the  harbour.     It  was  insisted,  for  the  de- 
fendant, that  the  removing  the  ship  from  her  moorings  at  one 
place  to  the  other,  was  a  discontinuance  of  the  risk:   so  also 
the  laying  her  down  on  the  beach  to  clear  her  bottom.    But, 
per  Lord  EUenborough,  C.  J.,  ^^  where  a  vessel  is  only  removed 
trom  one  part  of  the  harbour  to  the  other,  for  the  more  con- 
venient purpose  of  repairs,  or  of  taking  in  her  cargo,  but  does 
not  go  beyond  the  bounds  of  the  harbour,  and  is  safely 
moored  at  the  different  parts  of  the  harbour,  when  she  is  so 
removed  according  to  the  policy,  it  is  not  such  an  act  as  will 
avoid  the  policy.'*    Verdict  for  plaintiff.     "  When  a  broker™ 
proposes  a  policv  to  an  underwriter,  on  a  ship  at  and  from  a 
certain  place,  it  imports  either  that  the  ship  is  there  at  the 
time,  or  shortly  wiU  be  there.'*    A  delay  in  the  arrival  of  the 
vessel  at  the  place  where  the  risk  is  to  attach,  alters  the  risk. 

3.  To  depart  with  Convoy, — ^The  next  species  of  warranty 
which  falls  under  consideration,  is  a  warranty  that  the  ship 
insured  shall  sail  or  depart  with  convoy^  by  which  term  is  to 
be  understood  '^a  naval  force  under  the  command  of  a  person 
appointed  by  the  government  of  the  country,  to  which  the 
vessel  insured  belongs."  The  form  of  expression,  as  to  this 
warranty,  is  different  in  different  policies;  in  some,  that  the 
ship  shall  depart  with  convoy;  in  others,  that  she  shall  de- 
part with  convoy  for  the  voyage.  In  substance,  however, 
these  expressions  are  the  same;  for  it  has  been  solemnly  de^ 
cided,  that,  although  the  words  of  the  policy  are  merely  ^^to 
depart  with  convoy,"  yet  those  words  must  be  understood  to 
mean  that  the  ship  shall  depart  with  convoy  for  the  voyage, 

1  Clarke  v.  Wettmore,    London  sit-  dal,  C.  J.  Mount  v.  Larking,  8  Bing. 

tings,  B.  R.  25  May,  1807.  123.  recognized  in  Freenuin  v.  Tay- 

m  Per  EUenborougfa,    C.  J.   Hull  v.  lor,  8  Bingh.  139. 

Cooper,  14  East,  479,  cited  by  Tin- 

VOL.  II.  Y 
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as  much  as  if  the  words  ^^for  the  voyage^'  had  been  added>^. 
If  a  ship  does  not  sail  with  the  convoy  appointed  by  govem- 
ment,  it  is  not  a  sailing  with  convoy  within  the  terms  of  the 
warranty^;  hence  the  protection  of  a  ship  of  war  accidentally 
bound  on  the  same  voyage,  although  discharging  the  office  of 
convoy,  is  not  a  convoy  within  the  meaning  of  the  warranty; 
but  a  convoy  appointed  by  the  admiral  commanding  in  chief 
upon  a  foreign  station,  will  be  considered  as  a  convoy  ap- 
pointed by  govemmentP.  It  may  be  laid  down  also,  as  a  gene- 
ral rule,  that  a  warranty  to  depart  with  convoy  is  not  com- 
plied with,  \mless  sailing  instructions  are  obtained  before  the 
ship  leaves  the  place  of  rendezvous,  if  by  due  diligence  of  the 
master  they  can  be  obtained  (42).  When  the  pohcy  is  silent 
as  to  the  place  from  which  the  vessel  is  to  depart  witii  convoy, 
the  usage  of  merchants  puts  a  construction  on  it,  and  the 
warranty  must  be  understood  to  mean,  that  the  ship  shall  sail 
with  convoy  from  the  place  of  general  rendezvous,  or  that 
place  where  convoys  are  to  be  had:  as,  if  a  vessel  be  insured 
from  London  to  the  East  Indies,  warranted  to  depart  with 
convoy,  and  the  ship  sail  with  convoy  from  the  Downs ^  it  is  a 
fulfilment  of  the  warranty  ^  (43).     It  is  not  necessary,  that  the 

n  Per  Holt,  C.J.  and  the  greater  part  of  p  S.  C.   See  also  Audley  v.  Duff,  9 

the  court,  in  JefiSery  v.  Legendra,  3  Bos. and  Pul.  111. 

Lev.  321 ,  after  several  arguments  on  q  Lethulier's  case,  Salk.  443.  but  Holt, 

special  verdict  per  tot.  cur.  Carth.  C.J.  contra.  Gordon  v.  Morley,  Str. 

217.  Lilly  T.  Ewer,  Doug.  72.  S.  P.  1265,  per  Lee,  C.  J. 

o  Hibbert  v.  Pigou,  Park.  496.  Marsh. 
2r2.  S.  C.  3  Doug.  224. 


(42)  "  The  value  of  a  convoy  appointed  by  government,  in  a  great 
measure  arises  from  its  taking  the  ships  under  control,  as  well  as 
under  protection.  But  that  control  does  not  commence  until  sailing 
instructions  have  been  obtained,  nor  can  it  be  enforced  otherwise  than 
by  their  means.  Indeed  the  reason  of  that  rule,  which  requires  that 
the  convoy  should  be  appointed  by  government,  shews  the  necessity 
of  having  sailing  instructions,  since  without  them  the  ship  does  not 
stsnd  in  that  relation,  or  under  those  circumstances  in  which  she  can 
take  the  full  benefit  of  the  government  convoy."  Per  ELdon,  C.  J. 
m  Anderson  v.  Pitcher,  2  Bos.  &  Pul.  169. 

(43)  No  convoy  ever  sails  from  the  port  of  London.  Abbott's 
Law  relative  to  Merchant  Ships  and  Seamen,  5th  ed.  p.  227.  Oc- 
casional convoys  are  appointed  by  the  admiral  on  the  station  to  sail 
from  the  Downs  to  Portsmouth,  &c. ;  but  such  convoys  are  never 
appointed  by  the  admiralty.  Ships  sailing  from  foreign  ports  are 
not  within  the  convoy  act,  unless  there  are  persons  at  those  ports. 
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▼essel  should  in  all  cases  sail  wiih  conyoy  bound  precisely  to 
tihe  pifpe  of  her  destination^    Whether  the  convoy  be  suffi- 
cient must  depend  on  the  usage  of  trade  and  the  orders  of 
government;  and  it  is  the  province  of  the  jury  to  determine, 
whether,  under  the  circumstances,  the  warranty  has  been 
satisfied  (44).    It  sometimes  happens',  that  the  force  first  ap- 
pointed is  to  accompany  the  ships  only  for  a  part  of  their 
voyage,  and  to  be  succeeded  by  another;   at  other  times  a 
small  force  is  detached  firom  the  main  body,  to  bring  them  up 
to  a  particulBr  point;  if  a  vessel  sail  under  the  protection  of  a 
force  thus  appointed^  or  detached^,  the  warranty  is  complied 
with.    Although  the  terms  of  diis  warranty  do  not  express  it, 
yet  it  is  essentially  necessary,  that  the  ship  should  not  only 
depart,  but  also  continue  with  the  convoy  until  the  entfof  the 
voyage,  unless  she  be  prevented  by  absolute  necessity.    Case 
on  a  policy  of  insurance  on  the  ship  Speedwell',  from  London 
to  Lisbon,  warranted  to  depart  from  Ei^land  with  convoy. 
The  ship  sailed  from  London  in  December,  and  arrived  at 
Spithead,  (the  place  where  the  Lisbon  convoy  was  to  be  met 
with,)  whence  she  sailed  on  the  25th  December,  with  the  con- 
voy.    On  26th  December  a  storm  arose,  which  separated  her 
from  her  convoy,  and  rendered  her  so  leaky,  that  she  was 
obliged  to  sail  for  Plymouth,  where  she  arrived  on  the  28th 
December.     Having  been  refitted  and  made  a  tight  ship,  as 
was  supposed,  she  sailed  again  on  the  13  th  of  February  fol- 
lowing, out  without  convoy.    A  few  days  after,  she  encoun- 
tered another  violent  storm,  and  on  19th  February,  she  was 

r  D*£guino  t.  Bewicke,  2  H.  Bl.  551.  Doug.  74.     Audley  v.  Duff,  2  Bos. 

s  Abbott, 229.  &  Pul.  111. 

t  Smith  y.  Readshaw,  Park,  ch.   18.  x  Morrice  v.  Dillon,  London  Sittings 

p.  610.  De  Qaray  v.  Clagget,  ib.  51 1 .  after  M.  T.  22  G.  2.  coram  Lee,  C.  J. 

u  Manning  v.  Gist,  Marsh,  367.  2nd  MSS. 

edit.  S.  C.  more  fully  reported,  3 


aathorized  to  grant  convoy  licenses.  And  it  is  not  sufficient  to  shew 
tiiat  convoys  tuave  been  actaally  appointed  from  those  ports,  but  proof 
must  be  given  that  there  are  persons  stationed  there,  legaUy  aatho- 
rized by  the  admiralty  to  appoint  them*. 

(44)  "  It  has  always  been  miderstood,  that  pronsions  for  a  depar- 
tore  with  convoy  have  relation  to  the  custom  of  trade,  and  the  orders 
of  government,  and  ought  therefore  to  receive  a  liberal  construction." 
Per  Heath,  J.  in  Audley  v.  Duff,  2  Bos.  and  Pul.  115. 

•  D'Aguilarf.  Tobin,  1  Holt's  N.  P.C.  1S5. 

Y  2 
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totally  lost  near  Ireland.  Lee,  C.  J.  held,  that  the  sense  of 
the  warranty  was  not  to  be  taken  literally ;  that  the  i]j^eaning 
was  not  only  to  depart  with  convoy,  but  to  keep  with  convoy 
during  the  whole  voyage,  and  that  this  had  always  been  so 
holden;  that  absolute  necessity  alone,  such  as  rendered  it  im- 
possible to  keep  with  convoy,  could  excuse;  as  being  driven 
by  a  tempest  to  some  foreign  port  or  place  where  convoy 
'Could  not  be  had;  but  that  was  not  the  present  case,  the  ship 
Iiaving  been  driven  into  an  English  port.  He,  therefore,  was 
4>f  opinion,  that  this  was  not  a  loss  within  the  policy;  and  ac* 
cordingly  a  verdict  was  found  for  the  defendant.  But  if  a 
ship  seals  with  convoy',  and  is  separated  by  stress  of  weather, 
and  does  all  in  her  power  to  rejoin  the  convoy,  this  will  be 
•considered  br  a  sufficient  compliance  with  the  warranty,  so  as 
to  render  the  insurers  liable.  The  security  of  trade,  in  time 
of  war,  has  been  considered  as  dependir^  so  essentially  on 
ships  sailing  with  convoy,  that  by  a  statute^  (47)  (which  con- 
tinued in  force  during  hostilities  with  France)  several  enact- 
ments were  made  to  enforce  it. 

Neutral  Property. — ^If  the  insurance  be  effected  in  time  of 
war,  and  the  party  insuring  be  the  subject  of  a  neutral  state, 
it  is  usual  for  him,  in  order  to  induce  the  underwriter  to  ac- 
cept a  smaller  premium,  to  warrant  that  the  subject  matter  of 
the  insurance  is  neutral  property,  which  is  usually  done  by  in- 
sertins;  in  the  policy  the  words  ^^  warranted  neutral,''  or  '^war- 
ranted neutral  property;''  by  which'  is  to  be  imderstood,  that 
the  thing  insumi  is  neutral  property  at  the  time  when  the  risk 
commences,  not  that  it  shall  continue  so  during  the  whole  voy- 
age, for  the  risk  of  Jutvre  war  is  undertaken  by  the  insurer  m 
•every  policy.  But  though  it  is  not  necessary,  that  a  ship, 
warranted  neutral,  should  continue  neutral  during  the  whole 
voyage;  because  if  she  be  neutral  at  the  time  of  sailing,  the 
breaking  out  of  war  on  the  next  day  will  not  dischaige  the  un- 
derwriter, yet  the  ship  must  not  forfeit  its  neutrality  by  the 
misconduct  of  the  parties  on  board;  hence  where,  on  an  in- 

X  Jeffbry  v.  Legendn,  3  Ley.  320.  z  Eden  v.  Parkison,  Doug.  732,  a. 

Garth.  216.  Balk.  443.    1  Show.  320.  Tjson  v.  Oumey,  3  T.  R.  477.  per 

4  Mod.  58.   reported  for  the  judg-  BuUer,  J.  in  Sidoucci  v.  Johnson, 

ment  only  in  Holt,  465.  Park,  558. 
y  Stat.  43  G-  3.  c.  57.    See  Cohen  v. 

Hinckley,  1  Taunt.  R.  249. 


(47)  A  similar  statute  was  made  during  the  preceding  war.     See 
Stat.  38  G.  3.  c.  76. 
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suranoe  of  a  ship  warranted  neutral^  it  appeared  that  the 
master  and  crew  had  broken  their  neutrality^  in  the  course  of 
the  voyage  insured,  by  forcibly  rescuing  the  ship^  which  had 
been  seized  and  carried  into  port  by  a  belligerent  power,  for  the 
purpose  of  search,  it  was  holden,  that  the  assured  could  not 
recover.  That  a  warranty  of  neutrality  may  be  satisfied,  it  is 
necessary,  1.  That  the  vessel  insured  should  belong  to  the 
subject  of  a  neutral  state.  2.  That  the  vessel  should  be  navi- 
gated, not  only  according  to  the  law  of  nations,  but  also  in 
conformity  to  the  particular  treaties  subsisting  between  the 
country  to  which  she  belongs  and  the  belligerent  states  (47). 
If,  therefore,  a  state  in  amity  with  a  belligerent  power  has,  by 
treaty,  agreed  that  the  ships  of  their  subjects  shall  only  have 
that  diaracter  when  furnished  with  certain  documents;  who- 
ever warrants  the  ship  to  be  the  property  of  such  subject, 
should  provide  himself,  at  the  time  when  the  ship  sails,  with 
those  documents,  which  have,  by  the  country  to  whidi  she 
belongs,  been  agreed  to  be  the  necessary  proof  of  that  charac- 
ter (48) .  In  an  action  on  a  policy  upon  a  ship  warranted  Dutch 
property^,  it  appeared  that  the  ship  in  question  was  originally 
a  Frencn  privateer  bearing  a  French  name;  that  having  been 
captured  by  the  English,  she  was  carried  into  Liverpool,  and 
there  named  the  Three  Graces.     A  merchant  there  purchased 

a  Gairels  y.  Kensington,  8  T.  R.  230.  renoe,  J.  in  Pollard  ▼.  Bell,  8  T.  R. 

b  Banillai  ▼.  Lewis,  Park,  536.  and        441.  S.  C.  3  Doug.  126. 
Md.  note  of  Buller,  J.  cited  by  Law- 


(47)  "  Courts  of  admiralty  are  to  proceed  on  the  known  jus  gen* 
tkam,  or  on  the  treaties  between  particular  states;  such  treaties  do 
not  alter  the  jus  gentium  with  respect  to  the  rest  of  the  world,  but  as 
between  those  particular  states  they  are  considered  as  engrafted  on 
the/itf  gentium**  Per  Ld.  Kenyon,  C.  J.  in  Bird  v.  Appleton,  8  T. 
R.  567. 

(48)  N.  There  is  not  an  implied  warranty  on  the  part  of  the  owner 
of  ^00^9  insured,  that  the  ship  shall  be  in  all  respects  properly  docu- 
mented. Where  through  the  negligence  of  the  captain,  the  goods 
had  not  been  regularly  entered  in  tibe  ship's  manifest,  for  exportation, 
as  required  by  stat  13  and  14  Car.  2.  and  other  statutes;  the  los? 
not  having  been  occasioned  liy  this  omission,  it  was  holden  that  the 
underwriters  were  liable.  Carruthers  v.  Gray,  3  Campb.  142.  15 
East,  35.  S.  C.  In  the  case  of  an  insurance  upon  goods,  in  a  certain 
ship,  which  ship  is  not  represented  as  a  neutral  at  die  time  when  the 
insurance  is  effected,  although  she  be  in  fact  a  neutral,  it  is  not  neces- 
sary that  she  should  be  documented  as  such.  Dawsim  v.  Atty,  7  East. 
367.    See  Bell  v.  Carstairs,  14  East,  393. 
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her  for  a  house  at  Amsterdam.  Having  been  insured  by  a 
Dutch  name^  and  warranted  as  in  the  policy,  she  went  to  sea, 
was  captured  by  the  French,  and  finally  condemned  by  the 
parliament  of  Paris,  under  her  English  name,  as  lawful  prize. 
The  court  w«re  of  opinion,  that  the  sentence  of  the  parliament 
of  Paris  was  conclusive  against  the  warranty.  So  where  it 
appeared,  that  a  ship,  warranted  American,  had  not  on  board 
a  passport,  which  was  required  by  the  treaty  between  Franoe 
and  America;  it  was  holden<^,  that  the  assured  could  not 
recover,  inasmuch  as  the  wairaiity  had  not  been  oomjdied 
with;  for  that  required  that  the  ship  should  be  entitled  to  all 
the  privileges  of  the  American  flag,  and  in  order  to  be  enti- 
tled to  these  privileges,  she  shouldhave  had  a  passport.  But 
it  is  not  neoessary<^,  in  order  to  satisfy  a  warran^  of  neu- 
trality, that  the  vessel  should  be  navigated  in  ccmrormity  to 
an  ex  parte  ordinance  made  by  one  of  the  belligerent  states, 
and  to  which  the  neutral  state  is  not  a  party.  A  neutral  ship 
may  carry  enemy's  property  from  its  own  to  the  enemy^s 
country,  without  bemg  guilty  of  a  breach  of  neutrality®; 
provided  that  neither  the  voyage  or  commerce  be  of  a  hos- 
tile description,  nor  otherwise  expressly  or  impliedly  for- 
bidden by  the  law  of  this  country;  although  such  ship,  in  con- 
sequence of  carrying  enemy's  property,  be  liable  to  deten- 
tion or  to  be  carried  into  British  ports  for  the  purpose  of 
search.  The  evidence  usually  adduced  to  falsify  thiis  war- 
ranty^, or  to  prove  a  breach  or  forfeiture  of  neutralitv,  which 
amounts  to  a  breach  or  forfeiture  of  the  warranty,  is  the  judg- 
ment or  sentence  of  a  court  of  admiraltv,  or  other  court  hav- 
ing jurisdiction  in  questions  of  prize,  1l)y  which  the  ship  or 
goods  insured,  and  warranted  neutral  property,  have  been 
condemned  as  prize.  Since  the  judgment  of  the  House  of 
Lords  in  Lothian  v.  Hendersan^y  it  may  be  assumed  as  the 
settled  doctrine  of  a  court  of  English  law,  that  all  sentences  of 
foreign  courts  of  competent  jurisdiction  to  decide  questions  of 
prize,  are  to  be  received  here  as  conclusive  evidence  in  actions 
upon  policies  of  insurance,  upon  every  subject  immediately 
and  properly  within  the  jurisdiction  of  such  foreign  courts, 
and  upon  which  they  have  professed  to  decide  judicially. 

c  Rich  y.  Parker,  7  T.  R.  705.    See  f  Marsh.  288. 

further  on  thiB  subject,  Baring  ▼.  g  3  Bos.  8l  Pul.  499.    per  Ellenbo- 

Christie,  5  East,  398.  rough,  C.  J.  delivering  the  opinion 

d  Mayne  v.  Walter,  Park,  531.    S.  C.  of  the  court  in  Bolton  t.  Gladstone, 

3  Doug.  79.     Pollard  v.  BeU,  8  T.  5  East,  155.  and  per  Sir  J.  Mansfield, 

R.  434.    Bird  v.  Appleton,  8  T.  R.  C.  J.  in  Siffken  v.  Lee,  2  N.  R. 

562.    Price  t.  Bell,  1  East,  663.  480. 

e  Barker  v.  Blakes,  9  East,  283. 
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Consequently,  where  such  sentences  are  given  in  evidence, 
and  it  appears  that  they  proceed  on  a  ground  which  falsifies 
the  warranty  of  neutrahty,  the  assured  will  thereby  be  pre« 
vented  from  recovering.  In  one  case^,  indeed,  where  a  ship 
was  condemned  as  lawM  prize  in  a  foreign  court  of  admiralty, 
and  it  was  not  stated  in  the  sentence  upon  what  ground  the 
condemnation  proceeded,  it  was  holden,  that  a  sentence  of 
condemnation,  as  lawful  prize,  afforded  a  presumption  that 
the  goods  were  enemy's  property,  unless  the  contrary  ap- 
peared on  the  sentence.  In  Baring  v.  Clagett^  3  Bos.  and 
Pul.  201,  the  court  being  of  opinion  that  the  sentence  of 
condemnation  proceeded  either  on  the  ground  of  the  ship  not 
being  neutral  property,  or  on  the  ground  that  she  was  not  pro- 
perly documented,  so  as  to  entitle  herself  to  the  privileges  of 
a  neutral,  adjudged  the  sentence  to  be  conclusive  evidence 
against  a  warranty  of  neutrality.  Whether  the  foreign  sen- 
tence profess  distmctly  and  directly  to  condemn  the  ship,  on 
the  ground  of  its  being  enemies'  property,  or  whether  it  can 
be  collected  only  from  other  parts  of  the  proceedings,  that 
such  was  the  ground  of  decision^  our  courts  are  equally 
bound  by  the  sentence;  and  this  rule  holds,  although  it  ap« 
pears  on  the  face  of  the  sentence,  that  the  prize-court  arrived 
at  the  conclusion  through  the  medium  of  ^rules  of  evidence, 
and  rules  of  presumption,  established  only  by  the  particular 
ordinances  of  their  own  country,  and  not  admissible  on  eeneral 
principles^.  In  short,  wherever  the  foreign  courts  adjuc^e  the 
vessel  to  be  good  prize,  upon  a  ground  within  their  jurisdic- 
tion, and  such  ground  falsifies  the  warranty,  our  courts  will, 
by  die  comity  of  nations,  which  has  always  prevailed  among 
civilized  states,  give  credit  to  and  consider  themselves  as 
bound  by  their  adjudication,  without  examining  the  reasons 
by  which  the  foreign  courts  have  arrived  at  dieir  conclu- 
sion (49).     Hence,  as  foreign  courts  of  admiralty  may  decide 

h  Saloucci  v.  Woodmass,  Park,  362.    i   Bolton  v.  Gladstone,  6  East,  155. 
3  Doug.  345.  S.  C.  k  Bolton  v.  Gladstone,  2  Taunt  85. 


(49)  "  A  warranty  of  neutrality  must,  I  conceive,  now  be  under- 
stood, as  containing  in  itself  (among  other  things)  a  stipulation  that 
the  contract  of  assurance  shall  be  void,  if  the  subject-matter  war- 
ranted neutral  be  condemned  as  enemies*  property;  and,  if  a  war- 
ranty of  neutrality  contains  this  stipulation,  the  sentence  of  a  court 
of  competent  jurisdiction,  condemning  a  ship  on  account  of  its  want 
of  neutrality,  is  the  proper  evidence,  according  to  every  principle 
and  rule  of  our  law,  to  determine  that  fact."  Per  Lawrence,  J.  in  Lo- 
thian  v.  Henderson,  3  Boa.  and  Pol.  524. 
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on  the  construction  of  treaties^  if  they  expressly  adjudge  a 
ship  to  be  lawful  prize  for  a  breach  of  treaty^  such  sentence  is 
conclusive  in  our  courts  against  a  warranty  of  neutrality^ 
although^  in  this  sentence,  the  foreign  court  may  have  referred 
to  ex  parte  ordinances,  and  drawn  inferences  from  such  or- 
dinances, in  order  to  show  an  infraction  of  treaty.  The  sen- 
tence is  equally  to  be  regarded,  as  evidence  of  the  facts  in- 
ducing the  condemnation,  and  upon  which  the  condemnation 
proceeds,  as  of  the  judicial  act  of  condemnation.  In  the  case 
of  an  insurance  upon  ship,  goods,  and  freight,  all  belonging  to 
nearly  the  same  American  proprietors,  which,  as  it  appeal^ 
by  the  sentence,  had  been  condemned  on  account  of  the  com- 
mon default  of  all  the  proprietors,  in  their  joint  chanu^ter  of 
ship  oumerSy  in  not  having  a  regular  passport  on  board,  as  re- 
quired by  the  treaty  of  t£eir  own  state  with  France:  it  was 
holden,^  that  the  assured  could  not  claim  from  the  underwriter 
an  indemnity  for  a  loss  thus  occasioned  by  themselves;  al- 
though the  ship  was  not  warranted  or  represented  to  be  an 
American;  for  the  ship  owner  is  bound  to  have  such  documents 
as  are  required  by  treaties  with  particular  nations  on  board,  to 
evince  his  neutrality  in  respect  to  such  nations.  By  the  sen- 
tence of  a  French  court  of  admiralty  it  appeared,  that  the  ship 
insured,,  ^^  warranted  American,*^  had  been  condemned  as 
enemy's  property,  for  want  of  having  on  board  a  role  d'equi- 
pagey  or  hst  of  the  crew,  such  as  was  required  by  a  marine  or- 
dinance of  France,  and  adjudged  by  the  court  there  to  be  re- 
quisite within  the  meaning  of  the  treaty  of  commerce  between 
France  and  America,  it  was  holdeni>^  to  be  conclusive  evidence 
against  the  warranty  of  neutrality,  though,  in  &ct,  the  ship  was 
American.  So  where  the  sentence  states,  that  the  ship  was 
condemned  on  the  ground  of  having  violated  her  neutrality>^^ 
and  acted  contrary  to  the  law  of  nations  and  the  faith  of  trea- 
ties, such  sentence  is  conclusive  evidence  against  the  warranty 
of  neutrality.  But  where  the  grounds  of  confiscation  are  stated 
obscurely,  and  the  coiut  cannot  collect  what  the  precise  ground 
was  ^;  or  where  the  sentence  adjudges  the  ship  to  be  lawful 
prize,  not  because  it  is  enemies'  property,  but  for  reasons 
which  lead  to  a  joontrary  conclusion?;  or  if  it  appear,  that  the 
condemnation  proceeded  solely  on  the  ground  of  the  ship 
having  violated  an  ex  parte  ordinance,  to  which  the  neutnd 

k  Baring  v.  Royal  Ezch.  Ass.  Comp.    o  fiemardi  v.  Motteux,   Doug.  574. 

5  East,  99.  Fisher  v.  Ogle,  1  Campb.  418. 

1  Bell  V.  Carstalrs,  14  East,  374.  p  Calvert  t.  fiovil,  7  T.  R.  523.  recog- 

mGeyer  v.  Aguilar,  7  T.  R.  681.  nized  by  Tindal,  C.  J.   delivering 

n  Garrels  v.  Kensington,  8  T.  R.  230.        judgment,    Dalgleish   v.    Hodgson, 

7  fiingh.  504. 


INSURANCE.  1023 

country  had  not  assented  4;  in  such  cases  the  sentence  is  not 
oondusive  evidence  against  the  warranty  of  neutrality. 

It  is  to  be  observed  also,  that  the  sentence  of  a  foreign 
court,  where  it  is  conclusive,  is  conclusive  only  as  to  the 
grounds  of  the  sentence,  and  not  as  to  the  premises  which  led 
to  the  conclusion^  The  preceding  remarks,  as  to  foreign 
sentences  of  condemnation,  being  conclusive  evidence  against 
the  warranty  of  neutrality,  must  be  confined  to  legal  sen- 
tences, that  is,  sentences  of  a  prize  court,  acting  and  exercis- 
ing functions  either  in  the  belligerent  country,  or  in  the  coun- 
try of  a  co-beUigerent  or  ally  in  the  war";  for  sentences  of 
condemnation,  pronounced  by  the  authority  of  the  capturing 
power,  mthin  the  dominions  of  a  neutral  country,  to  which 
the  prize  mav  have  been  tidcen,  are  illegal^  and  conse- 
quently inadmissible.  And  that  is  to  be  considered  as  a  neu- 
tod  country  for  this  purpose^,  in  which  the  forms  of  an  inde- 
pendant  neutral  government  are  preserved,  although  a  belli- 
gerent may  have  such  a  body  of  troops  stationed  titere  as  in 
reality  to  possess  the  sovereign  authority. 

Free  of  Capture  in  port. — If  a  vessel  is  taken  at  her  moor- 
ings, being  neither  within  the  caput  portus,  nor  within  that 
part  of  a  haven  where  ships  unload,  the  underwriter  is  not 
discharged  by  a  warranty  against  ^'capture  in  the  ship^s  port 
of  destmation^.'^  Whether  a  vessel  warranted  free  of  cap- 
ture in  port,  be  in  a  port  or  not  at  the  time  of  her  capture^, 
is  purely  a  question  of  fact  for  the  jury.  See  further  Oom  v. 
Taylor,  3  Campb.  204.  and  Maydhew  v.  Scott,  ib.  205.  The 
assured  upon  a  policy  on  ship,  not  having  leave  to  carry 
simulated  papers,  cannot  recover  for  a  loss  by  capture;  if  it 
appear  by  the  sentence  of  the  foreign  priz&^sourt  that  one  of 
the  causes  stated  for  the  condemnation  was  the  carrying  of 
simulated  papers^. 

Implied  Warranty.  1.  Not  to  deviate, — ^Another  condition 
implied  in  the  contract  of  insurance  is,  that  the  ship  shall  not 
deviate.  Hence  arises  another  ground  of  defence,  on  which 
the  underwriter  may  insist,  viz.  that  there  has  been  a  dema- 
tion,  by  which  term  is  to  be  understood  a  wilful  and  un- 
necessary departure  from  the  due  course  of  the  voyage  in- 

q  Bird  t.  Appleton,  8  T.  R.  662.  a  Kejser  v.  Scott,  4  Taunt  660. 

r  Christie  v.  Secretan,  8  T.  R.  192.  b  Reyner  ▼.  Pearson,  4  Taunt.  662. 

■  Oddy  v.  Bovill,  2  East  473.  c  Oswell  ▼.  Vigne,  16  East,  70.    But 
t  Havelock  v.  Rockwood,  2  T.  R.  268.       secus,  if  leave  be  given  to  carry  si- 
The  Flad  Oyen,  1  Rob.  A.  R.  136.  mulated  papers.    Bell  ▼.  Bromfield, 

u  Donaldson  ▼.  Thompson,  1  Campb.        15  East,  364. 
429, 
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sored^  either  with  or  without  the  consent  of  the  assured^  for 
any,  even  the  shortest  space  of  time.  The  effect  of  a  deviation 
is  not  to  avoid  the  contract  ab  initio,  but  only  to  determine  it 
from  the  time  of  the  deviation,  and  to  dischai^  the  insurer 
from  all  subsequent  responsibility.  Hence,  damage  sustained 
before  the  actual  deviation  must  be  made  good  by  the  under- 
writers^. From  the  moment  of  deviation,  however,  the  con- 
tract is  at  an  end,  and  it  is  immaterial  from  what  cause  the 
subsequent  loss  arises.  If  two  ports  of  discharge  are  named 
in  the  policy,  and  the  ship  intends  going  to  both,  she  must 
take  them  in  the  order  named  in  the  policy.  Hence,  where 
a  ship  insured  for  A.  and  B«,  meaning  to  go  to  both,  went 
first  to  B.  in  her  way  to  A.;  it  was  holden  to  be  a  deviation 
from  the  voyage  insured,  not  being  in  the  order  named  in  the 
policy.  Upon  a  policy  from  liondon  to  Trinidad  or  the 
Spanish  Main,  with  leave  to  call  at  all  or  any  of  the  West 
India  islands  or  settlements,  and  with  liberty  to  touch  and 
stay  at  any  ports  or  places  whatsoever  and  wheresoever,  the 
assured  must  take  all  the  ports  at  which  he  touches,  in  the 
same  succession  in  which  they  occur  in  the  course  of  his 
voyage  insured^  A  policy  at  and  from  Martinique  and  aU 
and  every  West  India  Islands,  warrants  a  course  from  Mar- 
tinique to  islands  not  in  the  homeward  V03rage8^.  A  ship 
having  liberty  to  put  into  one  port,  put  into  another  equally 
in  her  way;  this  was  holden^  to  be  a  deviation,  and  to  avoid 
the  contract  though  neither  the  risk  nor  the  premium  would 
have  been  greater,  if  the  putting  into  such  other  port  had 
been  allowed  by  the  policy.  A  slup  was  insured  from  Lisbon 
to  England  with  liberty  to  call  at  anv  one  port  in  Portugal; 
it  was  holden^,  that  under  such  a  pohcy  the  party  had  only  a 
liberty  to  call  at  some  port  in  Portugal,  in  the  course  of  the 
voyage  to  England.  Where  a  ship  insured  to  Martinique 
and  ^1  or  any  of  the  Windward  and  Leeward  Islands,  landed 
the  greatest  part  of  her  cai*go  at  Martinique,  and  sailed  with 
the  residue  to  Antigua,  where  she  was  wrecked  while  stop- 
ping partly  to  dispose  of  the  residue  of  the  outward  caigo, 
and  jEMir%  to  obtain  a  homeward  cargo;  it  was  holden^  that 
the  underwriters  were  not  liable;  for,  per  Lord  fUlenborough^ 
C.  J»,  when  the  disposal  of  the  outmrd  cargo  ceased  to  be 

d  Oreen  t.  Young,  2  Raym.  840.  Salk.  i  Hogg  t.  Homer,  Marsh.  197.  but  see 

444.  Leathly  v.  Hunter,  7  Bingb.  538. 

e  Bealson  t.  Haworth,  6  T.  R.  531.  k  Inglis  v  Vaux,  3  Campb.  437.    Ld. 

f  Oairdner  ▼.  Senhouse,  3  Taunt.  16.  Ellenborougb,  C.  J.  Moore  v.  Tay- 

g  Bragg  T.  Anderson,  4  Taunt.  229.  lor,  1  Ad.  and  £11.  25.  3  Mev.  and  M. 

h  Elliot  V.  Wilson,  7  Bro.  P.  C.  459.  406.  S.  P. 
4  Bro.  P.  C.  470.  Tomlins*  ed. 
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the  sole  reason  for  the  stay  at  Antigua,  the  underwriters 
were  dischaiged.  A  policy  of  insurance  on  goods  at  and  from 
London  to  the  ship^s  discharging  port  or  ports  in  the  Baltic', 
with  Uberty  to  touch  at  any  port  or  ports  /or  orders,  or  any 
other  purpose,  does  not  warrant  the  assured,  after  having 
touched  at  0.  for  orders,  and  gone  on  to  S.,  a  more  distant 
port,  in  retouching  at  C.  for  orders:  but  if  the  policy  be  to 
any  and  all  ports  and  places  in  the  BaltiCy  forwards  arid  back- 
wards, and  backwartis  and  forwards,  it  is  otherwise.  Under 
a  Kberty  to  touch  and  stay  at  all  ports  for  all  purposes  what- 
soever, the  stay  must  be  for  some  purpose  connected  with  the 
furtherance  of  die  adventure"^.  Whether  the  purpose  is  within 
the  scope  of  the  policy,  is  a  question  for  the  court  solely  and 
not  for  the  jury>^.  If  the  policy  does  not  limit  the  time  of 
stay,  whether  a  ship  has  staid  an  unreasonable  time,  is  purely 
a  question  for  the  jury^'.  A  policy  of  insurance  ^^at  and 
from  London  to  Berbice,^^  was  effected  upon  the  receipt  of  a 
letter  from  the  captain,  (which  was  shewn  to  the  underwriter), 
stating  £hat  he  had  passed  Barbadoes,  and  the  words  '^at  sea^' 
were  inserted  in  the  policy  after  the  printed  clause  describing 
the  beginning  of  the  adventure  on  the  goods.  It  was  holdenP, 
nothwithstanding,  that  the  policy  was  vacated  by  a  deviation 
at  Madeira,  in  a  former  part  of  the  voyage.  A  ship  was  in- 
sured from  London  to  the  southern  wbsde  fishery  and  back 
agtdn<i,  ^^with  leave  to  carry  letters  of  marque,  and  to  cruise 
for,  chase,  capture,  man,  and  see  into  port,  any  ships  of  the 
Idi^s  enemies.^^  It  was  holden,  that  although  the  ship  in- 
sured might  be  authorized  under  the  terms  of  this  policy,  in 
accompanying  prizes  to  any  convenient  port  consistently  with 
the  main  adventure,  seeing  them  safely  moored  there,  and 
perhaps  stopping  a  reasonable  time  to  give  directions  for  their 
proceeding  on  dieir  final  destination^  yet  remainmg  in  port 
until  a  prize  was  repaired,  could  not  be  considered  as  warranted 
by  those  terms.  A  deviation  never  puts  an  end  to  the  insu- 
rance, xmless  it  be  the  voluntary  act  of  those  who  have  the 
management  of  the  ship.  Hence,  where  a  policy  was  effected 
on  a  sbip  carrying  letters  of  marque,  firom  Bnstol  to  New- 
foundland, and  the  orders  of  die  owners  were  to  put  a  few 
hands  on  board  any  prize  that  might  be  taken,  and  send  her 
to  Bristol,  but  that  the  ship  should  proceed  to  Newfound- 
land; notwithstanding  which  the  crew  obliged  the  e€gptain  to 

1  MeUJih  ▼.  Andrews,  16  Eatt,  312.  p  Redman  ▼.  London,  3  Campb.  fi03. 

m  Langfaorn  t.  Alnutt,  4  Taunt  511.  C.  B.  per  Sir  J.  Mansfield,  and  after> 

n  n>.  wards  confirmed  by  the  court. 

o^.  q  Jarratt  v.  Ward,  I  Campb.  263. 
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go  back  to  Bristol  with  a  prize,  taken  during  the  Toyage,  and 
in  so  doing  the  ship  was  captured,  it  was  holden%  that  this 
deviation  was  justifiable,  and  that  the  underwriter  was  not 
discharged  from  his  obligation  to  indemnify  the  assured.  The 
owner  of  a  ship  (which  was  about  to  sail  on  a  voyage  from 
Lisbon  to  Madeira,  from  Madeira  to  Saffi,  on  the  coast  of 
Africa,  in  ballast,  and  thence  to  Lisbon,  with  a  cargo,)  waa 
desirous  of  having  the  insurance  effected  on  part  of  the  freight 
from  Saffi  to  Lisbon.  The  underwriters  objected,  on  account 
of  the  distant  period  at  which  the  risk  was  to  commence; 
however,  on  a  representation  some  time  afterwards  by  the 
owner,  that  he  had  received  intelligence  of  the  ship's  ar- 
rival at  Madeira,  and  that  she  was  about  to  proceed  imme- 
diately on  her  voyage,  the  insurance  was  effected.  When  the 
ship  arrived  at  Madeira,  all  the  crew,  except  two,  being 
alarmed  by  reports  of  some  Moorish  cruisers  being  off  Saffi, 
and  of  their  having  captured  and  ill-treated  a  Dane  and  an 
American,  quitted  the  ship,  and  refused  to  return  to  it,  unless 
the  captain  would  promise  to  sail  immediately  for  Lisbon.  Under 
these  circumstances,  the  captain  carried  the  ship  back  to  Lis- 
bon :  but  on  his  arrival  there,  the  charterers  insisted  on  his  pro- 
ceeding directly  from  thence  to  Saffi,  which  he  accordingly  did, 
and  was  captured  in  his  return  from  Saffi  to  Lisbon.  It  was 
in  evidence,  that  the  difference  of  season,  arising  from  this 
delay,  did  not  vary  the  risk.  It  was  holden",  that  the  devia- 
tion was  justified  dv  the  special  circumstances.  And  this  rule 
holds  as  well  in  the  case  of  a  limited  as  a  general  policy. 
Hence,  where  a  policy  was  effected  on  goods  on  board  a  ship 
for  a  certain  voyage,  ^^ against  sea  risk  and  fire  only,''  and  the 
ship  was  forcibly  carried  out  of  the  course  of  her  voyage,  and 
detained  by  a  king's  ship,  but  afterwards  was  released,  and 
permitted  to  proceed  on  the  voyage  insured,  during  which 
the  goods  insured  sustained  sea-damage;  it  was  holden^ 
that  the  deviation  having  been  occasioned  by  force,  and  with- 
out any  consent  on  the  part  of  those  who  had  the  management 
of  the  ship,  the  underwriter  wad  liable,  although  the  voyage 
was  made  longer  than  it  otherwise  would  have  been,  by  the 
detention  of  the  king's  ship. 

An  imreasonable  delay  in  performing  the  voyage  insured,  is 
equivalent  to  a  deviation^;  as  where  a  ship  insured  ^at  and 

r  Elton  ▼.  Brogden,  2  6tr.  1264.  u  Hartley  v.  Buggin,  M.  22  G.  3. 

s  Driftcol  V.  Passmore,  1  Bos.  and  Pul.  Park,  468.  S.  C.  3  Doug.  39.  recog- 

200.    See  also  DrUool  v.  Bovil,  1  nised  in  Mount  y.  Larkins,  8  Bingh. 

Bos.  and  Pul.  313.  121. 
t  Scott  V.  Tbompsoui  1  Bos.  and  Pul. 

N.R.  181. 
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from  the  coast  of  Africa  to  the  West  Indies,  with  liberty  to 
exchange  goods  and  slaves/^  stayed  several  months  beyond 
the  usual  stay  of  ships  in  that  trade.  It  is  immaterial 
whether  the  risk  has  or  has  not  been  thereby  increased.  So 
a  dda^  in  the  commencement  of  the  risk,  by  the  interposition 
of  an  intermediate  voyage  not  communicated  to  the  under- 
writers, wiU  discharge  the  policy ;  unless  such  intermediate 
voyage  was  one,  which  was  made  usuaUy  and  according  to  the 
trade  in  which  the  ship  was  then  engaged,  which  would  be 
equivalent  to  notice  to  the  underwriters.  So  where  the  delay 
before  the  ship  arrived  at  the  port  where  the  policy  was  first 
to  attach  was  unreasonable  and  unjustifiable;  it  was  holden®, 
that  the  imderwriter  was  discharged.  So  where  the  insurance 
was  effected  on  January  28th,  on  a  vessel  afloat  ^^at  and  firom 
Bristol  to  London ;''  and  the  vessel  (a  yacht)  did  not  sail 
until  the  17th  of  May;  it  was  holden  tnat  the  delay  imac- 
counted  for  was  imreasonable,  and  that  the  imderwriter  was 
discharged^,  although  the  vessel  was  one  which  did  not  usually 
sail  in  the  winter.  In  a  subsequent  trial  on  the  same  poUcy, 
the  jury  foimd®  that  the  delay  was  suffidentiy  accounted  for, 
and  plaintiff  obtained  a  verdict. 

Grounds  of  necessity,  which  will  justify  a  deviation,  are, 

1.  Gomg  into  port  for  the  purpose  of  refitting  or  repair- 
ing^ 

2.  Stress  of  weather?. 

3.  Avoiding  an  enemy,  or  seeking  for  convoy^. 

A  vessel  may  deviate  somewhat  from  the  straight  line  of 
her  track  to  seek  for  convoy;  and  the  captain  unless  ex- 
pressly {)rohibited  by  the  terms  of  the  pohcy,  may  always 
do  what  is  necessary  for  the  safety  of  the  ship.  A  vessel  in- 
sured may  do  whatever  it  would  be  expedient  for  the  common 
securi^  to  do  if  uninsured  ^  But  where  a  ship  was  insured 
from  Jbondon  to  Berbice,  with  an  extensive  liberty  of  touch- 
ing and  trading  at  aU  places;  it  was  holden^  that  by  putting 
into  Madeira,  and  voluntarily  staying  there  for  the  purposes 
of  trade,  after  the  convoy,  with  which  she  sailed  had  pro- 
fa  Admitted  Vallanoe   y.    Dewar,    1    f  Admitted  by  Lord  Hardwkke,  Ch.  in 

Campb.  505.    Ougier  ▼.  Jenningi,        Motteauz  v.  London  Abb.,  1  Atkyns 

ib.  n.  545. 

c  Mount  V.  Larkins,  8  Bingh.  108.  le-    g  Delany  v.  Stoddart,  1  T.  R.  22. 

cognized  in  Freeman  v.  Taylor,  8    h  Bond  ▼.  Gonsalei,  Salk.  445. 

Bingh.  139.  and  ante,  p.  1015.  i  D'Aguilar  ▼.  Tobin,  1  Holt's  N.  P. 

d  Palmer  ▼.  Marshall,  8  Bingh.  317.  C.  183.  C.  B.  Oibbs,  C.  J. 

e  Palmer  ▼.  Penning,  9  Bingh.  460.        k  Williams  v.  Shee,  3  Campb.  469. 

B.  R.  Lord  EUenborovgb,  C.  J. 
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ceeded  on  tihe  yoyage,  ahe  was  gaSity  of  a  deviation  wfaidi 
difichaiiged  tbe  underwriters.  Wtienerer  such  drcumataooea 
esiat  aa  render  a  deviation  necessary',  tiie  voyage  (which 
may  then  be  termed  a  voyage  of  neeessityy)  nuiat  be  pursued 
aooordiz^  to  its  djoe  course  in  like  manner  aa  the  originai 
voyage.  An  intention  to  deviate  from  die  due  course,  not 
carried  into  execution"^,  wiil  not  be  considered  as  a  deviation. 
Where  goods  were  insured  from  Heligoland  to  Memel^ 
with  liberty  to  toudi  at  any  ports,  and  to  seek,  join,  and  ex- 
change convoy,  warranted  free  from  capture  in  tiie  port  of 
Memel,  and  the  ship  sailed  fiY>m  Heligoland  with  oxtlers  to 

Sto  Gottenburgh  to  know  whetiier  to  proceed  to  Anholt  or 
emel,  and  was  captured  in  her  way  to  Gottenburgh,  which 
is  in  the  track  either  to  Anholt  or  Memel:  it  was  holden*^, 
that  this  was  to  be  considered  as  a  voyage  to  Memel,  al- 
though it  was  subject  to  be  changed  according  to  circum- 
stances upon  die  ship's  arrival  at  Gottenburgh;  and  tiiere^ 
fore  the  nsk  commenced  on  her  leaving  HeUgobuid ;  and  the 
ship  never  having  reached  Gottenburgh,  the  purpose  of  going 
thither  for  orders  was  merely  an  intention  to  deviate,  which 
did  not  vacate  tiie  policy;  neither  was  it  a  restraint  on  the 
captain's  judgment  as  to  the  place  of  seeking  convoy,  it  not 
appearing  that  he  could  have  met  with  convoy  before  the 
capture;  and  consequentiy  the  underwriter  was  liable*  Po- 
licy of  assurance  on  goods  at  and  frt)m  London  to  tiie  ship's 
discharging  port  or  ports  in  the  Baltic,  withliberty  to  touch  at 
any  port  or  ports  for  orders  or  any  otiier  purpose^  and  to 
touch  and  stay  at  any  ports  or  places  whatsoever  and  where- 
soever: it  was  holden<^,  that  the  ship  having  touched  at  C. 
for  orders  and  gone  on  to  S.,  a  more  distant  port,  for  further 
orders,  and  having  received  orders  at  S.,  oecause  it  was 
unsafe  to  land  tiiere,  to  return  to  C.  and  wait  for  orders, 
miffht  so  return  to  C.  without  being  guilty  of  a  deviation ; 
it  oeing  found  tiiat  she  went  to  S.  for  orders  in  the  pro- 
secution of  her  voyage;  and  returned  to  C.  to  obtain  orders 
as  to  the  further  progress  of  the  voyage,  and  no  fraud  being 
found. 

So  where  the  policy  was  ^^at  and  from  Singapore,  Penang, 
Malacca,  and  Batavia,  all  or  any,  to  the  ship's  port  of  dis- 
charge in  Europe,  witii  leave  to  touch,  stey  and  trade,  at  aU 
or  any  ports  or  places  whatsoever  and  wheresoever  in  the  East 

1  Lftvabre  t.  VirUion,  Doug.  284.  n  Heselton  v.  Alnutt,  1  M.and  S.  46. 

m  Foster  v.  WUmer,  8tr.  1249.  TheUui-    o  Melliih  v.  Aadiews,  3  M.  and  S.  «7. 

•on  ▼.  FergUMon,  Doug.  361.  Rew* 

ley  V.  Kyan,  2  H.Bl.  343. 
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Indies^  Persia,  or  elsewhere,  &c.upon  goods  in  certain  ships,  be* 
ginning  the  adventure  from  the  loading  thereof  aboard  the  said 
ships:  the  ship  took  in  part  of  her  cargo  at  Batavia,  and  then 
went  to  Sourabaya,  another  port  in  the  East  Indies,  (not  in 
the  course  of  a  voyajge  from  Batavia  to  Europe,  and  not  men- 
tioned by  name  in  the  policy,)  and  took  in  other  goods,  then 
returned  to  Batavia,  whence  she  afterwards  sailed  to  Europe 
and  was  lost  by  penis  of  the  seas;  it  was  holdenP.  that  Sour- 
abaya  being  a  place  in  the  East  Indies  might  be  considered  as 
a  loading  port  or  terminus  a  quo  within  the  meaning  of  the 
policy;  and  consequently  that  the  going  there  was  not  a  de- 
viation and  the  goods  there  taken  on  board  were  protected. 

In  a  policy  on  ship  and  freight,  it  is  not  an  implied  condi- 
tion that  the  ship  shaU  not  trade  in  the  course  of  her  voyage, 
if  that  may  be  done  without  deviation  or  delay,  or  otherwise 
increasing  the  risk  of  the  underwriters.  Hence,  where  a 
ship  was  compelled  in  the  course  of  her  voyage  to  enter  a 
port,  for  the  purpose  of  obtaining  a  necessary  stock  of  pro- 
visions, which  she  could  not  obtain  before  in  the  usual 
course,  by  reason  of  a  scarcity  at  her  loading  ports,  and 
during  her  justifiable  stay  in  the  port  so  entered  for  that 

Eurpose,  she  took  on  board  bullion  for  freight,  the  jury 
aving  found  that  no  delay  in  the  voyage  was  occasioned 
thereby,  it  was  holden<i,  not  to  avoid  tne  policy.  So  where 
a  ship  had  liberty  to  touch  at  a  port,  it  was  holden',  not  to 
be  any  deviation  to  take  in  a  quantity  of  salt  during  her 
stay  tnere,  the  ship  not  having  thereby  exceeded  the  pe- 
riod aUowed  for  her  remaining  there.  N.  In  this  case  a 
communication  had  been  made  to  the  underwriter  that  the 
ship  was  to  touch  for  the  purpose  of  trade.  It  seems,  how- 
ever, that  the  words  "  liberty  to  touch^'  will  not  authorize  a 
general  trading".  See  further  on  this  subject  Phelps  v. 
Atddjo,  2  Campb.  350.  Assumpsit  on  a  policy  on  freight  of 
a  ship  at  and  m>m  Grenada  to  London.  It  was  proved  that 
there  is  only  one  custom-house  for  the  whole  isluid  of  Gre- 
nada, that  the  vesel  arrived  in  safety  at  Grenada,  and  dis- 
charged parts  of  her  outward  cargo  at  three  different  bavs, 
and  she  was  proceeding  to  a  fourtii  to  discharge  the  resiaue 
of  her  outward  cargo,  and  take  in  part  of  her  homeward 
cargo,  when  she  was  lost  by  perils  of  me  sea:  it  was  holden^ 

p  Hunter  ▼.  Leathley,  10  B.  &  C.  868.  r  Urquhart  v.  Barnard,  1  Taunt.  450. 

Affirmed  on  error,  7  Btngh.  617.  s  Per  Sir  J.  Mansfield,  S.  C.  1  Taunt; 

q  Raine  v.  Bell,  9  East,  li#6.  recog^-  466. 

niied  in  Laroche  v.  Oswin,  12  East,  t  Warre  ▼.  Miller,  (in  error)  4  B.  ft  C. 

131.  638. 
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that  the  vessel^  at  the  time  of  the  loss^  was  proceeding  to  this 
fourth  bay  for  a  purpose  connected  with  the  voyage  insured^ 
and^  consequently,  tnat  it  was  not  a  deviation. 

2.  Seaworthiness, — In  every  marine  insurance,  whether  on 
ship  or  goods,  there  is  an  implied  warranty,  that  the  ship  is 
seaworthy  at  the  commencement  of  the  risk,  or  in  the  lan- 
guage of  the  charter-party,  tight,  staunch,  and  strong.  Any 
defect,  which  may  endanger  the  ship,  though  imknown  to 
the  assured,  will  discharge  the  underwriter;  mr  it  is  the  duty 
of  the  assured  to  provide  a  good  ship  in  such  state  and  con- 
dition as  to  be  able  to  perform  the  destined  voyage,  i.  e.  sea- 
worthy. As  to  any  decay  to  which  the  loss  of  the  ship  may 
be  attributed,  the  question  will  be,  whether  the  same  com- 
menced previously  to  or  after  the  insurance  made.  If  a  ship, 
in  a  short  time  after  having  sailed,  become  leaky,  and  founders, 
or  is  obliged  to  return  to  port,  there  not  having  been  any 
storm,  external  accident,  or  cause  adequate  to  the  producing 
such  effect,  it  may  be  presumed  that  she  was  not,  at  the  time 
of  sailing,  seaworthy:  out  the  conclusion,  in  aU  cases  of  this 
kind,  is  to  be  drawn  by  the  jury,  to  whom  the  several  cir- 
cumstances are  to  be  suomitted.  If  a  ship  be  insured  at  and 
from  a  port,  although  in  want  of  repairs,  she  is  protected  by 
the  policy,  whilst  in  the  port.  The  condition  that  she  shaU 
be  seaworthy  for  the  voyage,  does  not  attach  until  her  sail- 
ing^. Where  a  ship  is  insured  at  and  from  a  foreign  port,  it 
is  necessary  that  she  should  have  once  been  at  the  place  in 
good  safety;  for  if  she  arrives  at  the  outward  port  so  shat- 
tered as  to  be  a  mere  wreck,  a  policy  on  the  homeward  voy- 
age never  attaches'. 

In  Franco  v.  Naiusch^  1  Tyrw.  &  Gr.  401.  where,  in  an  action 
on  a  policy,  the  loss  was  alleged  to  be  by  perils  of  the  sea,  and 
the  defendant  pleaded,  that  the  ship  at  the  commencement  of 
the  risk  was  unseaworthy;  Parke,  B.  observed  that  it  had 
been  laid  down  in  Parker  v.  Potts,  3  Dow.  23,  that  it  must  be 
taken  primd  fade  that  a  ship  is  seaworthy  at  the  commence- 
ment of  the  risk;  but  that  if,  soon  afiter  her  sailing,  it  ap- 
pears that  she  is  not  sound  or  fit  for  sea,  without  adequate 
cause  of  stress  of  weather,  &c.  to  account  for  it,  the  rational 
inference  is,  that  notwithstanding  appearances  she  was  not 
seaworthy  when  the  voyage  commenced. 

By  the  new  rules,  which  see  ante,  p.  122, 3,  unseaworthi- 
ness, misrepresentation,  concealment,  deviation,  and  various 
other  defences  must  be  pleaded.    And  semble,  that  the  bur- 

u  Annen  ▼.  Woodman,  3  Taunt,  299.     x  Parmeter  v.  Cousins,  2  Campb.  235. 
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then  of  proving  unseaworthiness  lies  on  the  defendant.  See 
the  opinion  of  Baron  Parke,  in  the  foregoing  case  oi  Franco  y, 
Natusch. 

It  is  also  an  implied  condition,  that  the  ship  insured  shall 
be  furnished  with  every  article  necessary  for  the  purpose  of 
safe  navigation  during  her  voyage,  ».  e.  properly  equipped 
with  sails',  a  sufficient  number  of  hands  on  board  (50),  an 
able  captain,  skilful  pilots,  and  a  crew  of  competent  skill*.. 
In  an  action  on  a  pohcy  of  insurance  on  ship  and  goods  from 
Stettin  to  London,  in  which  the  plaintiff  declared  upon  a  loss, 
by  reason  of  the  vessel  sinking  before  she  had  been  moored 
twenty-four  hours,  in  consequence  of  an  anchor  having  been 
driven  into  her;  it  appeared,  that  the  captain  had  taken  a 
pilot  on  board  at  Orfordness,  on  entering  the  river  Thames, 
who  quitted  her  at  Half-way  Reach;  after  which  and  before 
she  had  come  to  her  moorings  higher  up  the  river,  the  acci- 
dent happened  which  occasioned  the  loss,  and  in  consequence 
of  which  the  vessel  filled  with  water,  before  she  had  been 
moored  twenty-four  hours;  but  the  precise  time  at  which  the 
damage  was  sustained  within  those  limits,  or  by  what  parti- 
cular default,  was  not  ascertained.  The  captain  had  also  left 
the  ship  before  the  time  of  the  actual  loss.  It  was  holden^, 
that  the  underwriter  was  discharged;  Lord  Kenyon,  G.  J.  ob- 
serving, that  in  this  case  the  captain  did  not  perform  his  duty; 
for  he  had  no  pilot  on  board  at  the  time  when  the  accident 
happened;  and  it  is  one  of  the  things  implied  in  contracts  of 
thiis  kind,  that  there  shall  be  some  person  on  board  the  ship 
apparently  qualified  to  navigate  her.  If  the  underwriters 
had  been  previously  informed,  that  there  would  be  no  pilot 
on  board  during  the  ship's  sailing  up  the  river  Thames,  pro- 

2  Wedderburn  v.  Bell,  1  Campb.  1.        b  Law  v.  Hollingsworth,  7  T.  R.  160. 
a  Per  Lord  Tcnterden,  C.  J.  in  Shore  v. 
Bentall,  7  B.  and  C.  796.  n. 


(60)  In  Hunter  v.  Potts,  London  Sittings  after  Trin.  T.  45  G.  3. 
Lord  Ellenboroagh,  C.  J.  said,  that  the  vessel  must  not  only  be  sea^ 
worthy,  but  the  crew  must  be  adequate  to  discharge  the  ordinary  du- 
ties, and  to  meet  the  usual  dangers  to  which  she  is  exposed,  "  Un- 
derwriters are  responsible  for  the  misconduct  or  negligence  of  the 
captain  and  crew;  but  the  owner,  as  a  condition  precedent,,  is  bound 
to  provide  a  crew  of  competent  skill."  Per  Lord  Tenterden,  C.  J., 
81me  V.  Bentall,  7  B.  and  C.  798,  n.  If  the  captain  of  a  vessel, 
about  'to  enter  a  foreign  harbour,  uses  due  diligence  to  obtain  a 
pilot  and  fEuls,  and  then  in  the  exercise  of  a  fieur  discretion  attempts 
to  enter,  and  the  vessel  is  lost,  the  underwriter  is  responsible  for  the 
loss.     Phillips  V.  Headlamy  2  B.  &  Ad.  380. 

▼OL.  If.  Z 
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bably  they  would  not  have  undertaken  the  risk.  On  die 
ground^  therefore,  that  there  was  no  pilot  on  board  the  vessel 
when  the  accident  happened,  he  was  of  opinion  that  the  un- 
derwriter was  discharged  (51). 

When  the  assured  have  once  provided  a  sufficient  crew, 
the  negUgent  absence  of  all  the  crew,  at  the  time  of  the  loss, 
is  not*^  any  breach  of  the  impUed  warranty  that  the  ship  shall 
be  properly  manned. 

Where  a  vessel,  enfi:ajred  in  the  southern  whale  and  seal 
fisherjr,  and  with  Uber^to  chase  and  capture  prizes,  was  in- 
sured  in  August,  I8O79  ^^  ^  retrospect  to  the  1st  of  Au- 
gust, 1806,  although  at  the  time  of  her  insurance  she  was  not 
competent  to  pursue  aU  the  purposes  of  her  voyage,  her  crew 
being  reduced  by  death  and  casualties;  yet  if  she  had  a  com- 
petent force  to  pursue  any  part  of  her  adventure,  and  could 
be  safely  navigated  home,  she  is  to  be  deemed  seaworthy^. 

c  Busk  v.R.Excfa.  Am.  2  fi.  and  A.  73.    d  Hucks  v.  Thornton,  Holt's  N.  P. 

C.  30.  C.  B.  Gibbs,  C.  J. 


(51)  Another  question  was  a^tated,  viz.  Whether  the  defendant 
would  have  been  answerable,  if  there  hajl  been  a  pilot  on  board, 
whom  the  captain  believed  to  be  of  sufficient  skill,  but  who  was  not 
duly  qualified  under  etat.  5  G.  2.  c.  20,  The  court  declined  giving 
an  opinion,  as  in  the  case  before  them  no  pilot  was  on  board.  Pilot- 
age from  Dover,  Peal,  and  the  Isle  of  Thanet,  up  the  rivers  Thames 
and  Medway,  is  regulated  by  statutes  3  Geo.  1 .  c.  13.  7  G.  1.  c.  21. 
and  43  Geo.  3.  c.  152.  Pilotage  doum  the  Thames,  and  through  the 
North  Channel,  to  or  by  Orfordness,  and  round  the  Long  Sand- 
Head  into  the  Downs,  and  down  the  South  Channel  into  the  Downs, 
and  from  or  by  Orfordness  up  the  North  Channel  and  the  Thames 
and  Medway,  by  stat.  5  Geo.  2.  c.  20. ;  and  pilotage  into  or  out  of 
the  port  of  Liverpool,  by  stat.  37  Geo.  3.  c.  78.  See  aho  modem 
regulations  as  to  pilots  in  later  statutes,  47  Geo.  3.  sess.  2.  c.  70. 
Local,  48  Geo.  3.  c.  104,  continued  and  amended  by  52  Geo.  3. 
c.  87.  6  Geo.  4.  c.  125.  This  statute  will  be  found  in  the  Appendix 
to  the  5th  edition  of  the  Law  relative  to  Merchant  Ships,  published 
by  Mr.  J.  H.  Abbott,  p.  530  to  572.  The  6th  section,  which  enacts 
that  it  shall  be  lawful  for  the  Trinity  House  of  Hull  and  Newcastle 
to  appoint  sub-commissioners  of  pilotage  to  examine  and  license  pi^ 
lots,  is  permissive  and  not  imperative.  BeUby,  q.  t.  v.  Raper,  3  B. 
&  Ad.  284.  The  6  Geo.  4.  c.  125,  has  been  amended  by  9  Geo.  4, 
c.  86. 
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5.  Re-assurance, 

Re-assurance  is  a  contract  made  by  the  first  insurer  or  un- 
derwriter, with  a  view  of  securing  himself  from  a  risk,  by 
throwing  it  on  other  underwriters,  who  are  termed  re-assurers. 
This  is  aUowed  in  ahnost  all  the  trading  countries  in  Europe, 
and  was  permitted  by  the  law  of  England,  until  the  stat.  19 
6.  2.  c.  37.9  by  the  fourth  section  of  which  re-assurance  is 
prohibited,  except  in  three  cases:  1.  The  insolvency;  2.  The 
bankruptcy;  3.  The  death  of  the  insurer;  and  even  in  these 
cases,  it  must  be  expressed  in  the  policy  to  be  a  re-assurance, 
and  the  re-assurance  must  not  exceed  the  amount  of  the  sum 
before  assured. 

Although  the  first  section  of  the  above-mentioned  statute 
does  not  extend  to  foreign  ships  ^  yet  the  fourth  section  does. 
Consequently  a  re-assurance,  even  by  a  foreigner,  on  a  foreign 
ship,  is  illegaL 


6.  Wager  PoUcyStat.  19  C  2.  c.  S7.— Interest  of- Assured. 

An  insurance  being  a  contract  of  indemnity,  its  object  is 
not  to  make  a  positive  gain,  but  to  avert  a  possible  loss/ 
Hence,  as  a  person  cannot  be  said  to  be  indemnified  against 
a  loss  which  can  never  happen  to  him,  a  poUcy  without  in- 
terest is  not  an  insurance,  but  a  mere  wager  only.  Such  po- 
licy, therefore,  is  properly  denominated  a  wi^r  policy. — 
Although  contradictory  aecisions  are  to  be  found  in  the 
books,  as  to  the  legality  of  wager  policies,  before  the  statute 
19  6.  2,  yet  they  have  been  recognised  as  legal  contracts  by 
modem  judges;  and  it  seems  now  to  be  admitted^,  that  by 
the  law  of  merchants,  and  particularly  by  the  law  of  England, 
as  it  stood  at  the  time  of  passing  the  act  19  G.  2.,  a  wager 
policy,  m  which  the  parties,  by  express  terms,  such  as  tiie 
words— *^  interest  or  no  interest,'^  or  "  without  proof  of  in- 
terest,'^ disclaimed  the  intention  of  making  a  contract  of  in- 
demnity, was  then  (contrary  to  older  determinations,)  deemed 
a  valid  contract  of  insurance ;  but  that  a  policy  containing 
no  such  clause,  disclaiming  or  dispensing  with  the  proof  of 

e  AnMe  t.  Fletcfaeri  3  T.  R.  161.         f  See  the  opinion  of  Chambie,  J.  in 

Luceaa  ▼.  CffvfVijrd,  3  Boe.  andPul. 
101. 

Z  2 
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interest,  was  to  be  considered  as  a  contract  of  indemnity  only^ 
upon  which  the  assured  could  never  recover  without  proof  of 
an  interest  (52.)  But  it  having  been  found  by  experience, 
that  the  making  assurances,  "  interest,  or  no  interest,  or 
without  further  proof  of  interest  than  the  policy,'^  had  been 
productive  of  many  pernicious  practices,  and  by  introducing 
a  mischievous  kind  of  gaming  or  wagering,  under  the  pre- 
tence of  assuring  the  risk  on  shipping  and  fair  trade,  the  in- 
stitution and  laudable  design  of  making  assurances  had  been 
perverted ;  and  that  which  was  intended  for  the  encourage- 
ment of  trade  and  navigation,  had,  in  many  instances,  be- 
come destructive  to  the  same :  it  was  enacted,  by  stat.  19 
G.  2.  c.  37.  s.  1,  ^^  that  no  assurances  should  be  made  by 
any  persons,  bodies  corporate  or  poUtic,  on  any  ships  belong- 
ing  to  his  majesty,  or  any  of  his  subjects  (53),  on  any  goods 
laden,  or  to  be  laden,  on  board  such  ships,  interest  or  no  in- 
terest, or  without  further  proof  of  interest  than  the  policy,  or 
by  way  of  gaming  or  wagering,  or  without  benefit  of  salvage 
to  the  assurer,  and  that  such  assurances  should  be  void.^i' 
But  by  s.  2.  it  is  provided,  "  That  insurances  on  private  ships 
of  war,  fitted  out  by  any  of  his  majesty^s  subjects,  solely  to 
cruise  against  his  enemies,  may  be  made  by  or  for  the  owners 
thereof,  interest  or  no  interest,  free  of  average,  and  without 
benefit  of  salvage  to  the  insurer.^'  And  by  s.  3.  it  is  also 
provided,  *^That  any  effects,  from  any  port  or  places  in 
Europe  or  America,  in  possession  of  the  crowns  of  Spain  and 
Portugal,  may  be  insured  in  the  same  manner  as  if  this  act 
had  not  been  made.^'     Having  detailed  the  provisions  of  the 


(52)  This  opinion  of  Chambre,  J.  is  confirmed  by  an  observation 
of  Lord  Hardwicke,  in  a  case  which  was  decided  before  the  passing 
of  the  stat.  19  G.  2.  c.  37.  Speaking  of  the  difference  between  in- 
surances from  fire  and  marine  insurances,  he  says,  "  in  the  insurance 
of  ships,  '  interest  or  no  interest '  is  almost  constantly  inserted,  and> 
if  not  inserted,  you  cannot  recover,  miless  you  prove  a  property." 
Per  Lord  Hardwicke,  C.  in  the  Sadlers'  Company  v.  Badcock, 
2  Atk.  556. 

(53)  In  consequence  of  these  words  it  has  been  holden,  that  this 
section  does  not  apply  to  the  case  of  foreign  ships,  and  that  in- 
surances, "  interest  or  no  interest,"  may  be  made  upon  them.  TheU 
htsson  V.  Fletcher,  Doug.  315.  And  although  the  words  "  interest  or 
no  interest "  are  omitted  in  the  policy  on  a  foreign  ship,  yet  in  de- 
claring on  such  policy,  it  is  not  necessary  to  aver  that  the  assured 
had  an  interest.  Crau/krdv.  Hunter,  8  T.  R.  13.  NmUesv,  Thon^- 
son,  2  East,  3S5. 


INSURANCE.  1035 

sta^t  19  Q.  2.  c.  S7,y  it  will  be  necessary  briefly  to  consider 
what  that  interest  is,  the  protection  of  which  is  the  proper 
object  of  a  policy  of  assurance.  And  this  is  to  be  collected 
from  considering  what  is  the  nature  of  such  contract?.  Now 
insurance  is  a  contract  by  which  the  one  party,  in  considera- 
tion of  a  price  paid  to  him  adequate  to  the  risk,  becomes 
security  to  the  other,  that  he  shall  not  suffer  loss  or  damage 
by  the  happening  of  the  perils  specified  to  certain  things, 
which  may  be  exposed  to  them.  This  being  the  general  na- 
ture of  the  contract,  it  follows,  that  it  is  applicable  to  protect 
persons  against  xmcertain  events,  wliich  may  in  anywise  be  of 
disadvantage  to  them;  not  only  those  persons,  to  whom  posi- 
tive loss  may  arise  by  such  events  occasioning  the  deprivation 
of  that  which  they  may  possess,  but  those  also,  who,  in  con- 
sequence of  such  events,  may  have  intercepted  from  them  the 
advantage  or  profit  which,  but  for  such  events,  they  would 
acquire  according  to  the  ordinary  and  probable  course  of 
things.  That  a  person  must  somehow  or  other  be  interested 
in  the  preservation  of  the  subject-matter  exposed  to  perils, 
follows,  from  the  nature  of  this  contract,  when  not  used  as  a 
mode  of  wager,  but  as  applicable  to  the  purposes  for  which 
it  was  originally  introduced ;  but  to  confine  it  to  the  protec- 
tion of  the  interest  which  arises  out  of  property,  is  adding  a 
restriction  to  the  contract  which  does  not  arise  out  of  its  na- 
ture. Interest,  therefore,  with  reference  to  the  subject  under 
consideration,  does  not  necessarily  imply  a  right  to  the  whole, 
or  a  part  of  a  thing,  nor  necessarily  and  exclusively  that 
which  may  be  the  subject  of  privation,  but  the  having  some 
relation  to,  or  concern  in,  the  subject  of  the  insurance,  which 
relation  or  concern,  by  the  happening  of  the  perils  insured 
against,  may  be  so  affected  as  to  produce  a  damage  to  the 
person  insuring;  and  where  a  person  is  so  circumstanced, 
with  respect  to  matters  exposed  to  certain  risks,  as  to  have 
a  moral  certainty  of  advantage  but  for  those  risks,  he  may  be 
said  to  be  interested  in  the  safety  of  the  thing.  Having  en- 
deavoured to  explain  the  nature  of  an  insurable  interest,  it 
will  be  proper  to  add,  that  it  is  not  necessary  such  interest 
should  be  indefe^ible;  for  the  consignee  of  goods  under  a 
bill  of  lading,  has  an  insurable  interest  in  such  goods,  although 
they  may  be  stopped  in  tranlitu  on  their  passage  home^. 
So  also  nas  an  executor  before  probate.     In  like  manner  it 

g  Per  Lawrence  J.  in  Lucena  v.  Cmu-    h  Per  Lord  EUenboroug^b,  C.J.  1 1  East 
ford,  D.  P.  2  Bos.  and  Pul.  N.  R.        626. 
300.  where  this  subject  is  very  ela- 
borately discussed. 
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has  been  holden^  tilat  where  a  ship  vrks  taken  as  prize  by  |he 
conjoint  forces  of  the  army  and  navy,  the  captors,  before  con- 
demnation, had  an  insmuble  interest  under  stat.  45  G.  3.  c.  7^* 
s.  3.  whereby  the  crown  gave  up  its  right  in  the  prize  to  the 
captors,  although  such  interest  was  defeasible,  as  well  by  the 
release  of  the  crown,  as  the  adjudication  of  the  court  of  ad- 
miralty^. The  owner  of  a  ship,  who  has  chartered  her  for  a 
particular  voyage,  has  an  insurable  interest  in  the  ship  during 
that  voyage,  although  the  charter-party  contain  a  stipulation, 
that,  in  case  the  ship  be  lost,  the  charterer  shall  pay  the  owner 
the  estimated  value  of  the  ship^. 


X.  Evidence — Damages, 

In  order  to  support  his  action,  the  plaintiff  must  be  pre- 
pared with  the  following  proof;  1.  The  poUcy  must  be  pro- 
duced in  evidence,  and  the  subscription  of  the  defendant 
must  be  proved.  2.  Evidence  must  be  given  of  the  interest 
of  the  insured  in  the  subject  matter  of  the  insurance  (54) 
at  the  time  of  the  loss^.  In  insurances  upon  ships,  the  mere 
fact  of  the  possession  of  the  assured,  as  owners,  is  sufficient 
primd  facie  evidence  of  ownership^,  without  the  aid  of  any 
documentary  proof  or  title  deeds  on  the  subject,  such  as  the 
bill  of  sale  or  ship^s  register,  unless  such  further  evidence  is 
rendered  necessary  in  support  of  the  primd  facie  evidence  of 

h  StirliDgy.  Vaughan,  11  East,  619.  k  Qay  ▼.  Harrison,  10  B.  &  C.  106. 

2  Campb.  225.  S.C.  cited  in  Robert-  1  Robertson  y.  French,  4  East,  136. 

son  and  others  v.  Hamilton,  B.  R.  M.        See  also  Thomas  y.  Foyle,  5  Esp. 

62  G.  3.  N.  P.  C.  88. 

i  Hobbs  y.  Hannam,  3  Campb.  93. 


(64)  In  Amery  v.  Rogers,  1  Esp.  N.  P.  C.  207,  where  an  action 
was  brought  on  a  policy  of  insurance  on  a  ship.  Lord  Kenyon,  C.  J. 
was  of  opinion,  that  the  proof  of  the  assured  having  exercised  acts  of 
ownership,  in  directing  the  loa^tig,  &c.  of  the  ship,  and  paying  the 
people  employed,  was  sufficient  proof  of  interest.  And  in  M* Andrew 
V.  Bell,  1  E^p.  N.  P.  C.  373,  where  the  insurance  was  on  a  ship  and 
her  cargo,  the  plaintiff,  in  order  to  prove  interest,  produced  the  biU 
of  lading,  and  Uie  captain  proved  that  it  was  his  bill  of  lading,  and 
that  he  had  the  goods  specified  in  it  on  board.  Lord  Kenyon»  C.  J. 
held  that  the  interest  was  sufficiently  proved. 


I 

I 


INSURANCE.  1037 

tiwnership^  in  consequence  of  the  adduction  of  some  contrary 
proof  on  tlie  other  side.    As  in  an  action  on  a  policy  of  in- 
surance on  freight^  where  the  interest  in  a  ship  and  its  earnings 
were  alleged  to  be  in  four  persons,  who  were  partners  in  trade, 
and  it  was  proved  by  the  plaintifis,  that  the  ship  had  been  paid 
for  by  aU  the  four  partners ;  but  the  defendant  havii^  pro- 
duced  the  register,  wherein  the  ship  was  registered  in  the 
jiames  of  two  of  the  partners  only ;  it  was  holden™,  that  as 
the  tide  to  freight  arose  only  from  ownership,  and  the  register 
was  conclusive  evidence  that  only  two  were  owners,  and  as 
there  was  not  any  count  in  the  declaration,  stating  the  interest 
to  be  in  two  only,  the  plaintiffs  could  not  recover.     ^Tiere 
the  plaintiffs  declared  on  a  poUcy  of  assurance'^,  and  averred 
that  they  were  the  persons  resimng  in  Great  Britain  wJio  re- 
ceived the  order  for  and  effected  the  insurance  ;  this  was  con- 
sidered as  a  material  averment,  and  not  sustained  by  evidence 
of  a  letter  received  by  them  after  the  policy  was  effected,  di- 
recting to  make  assurance;  although  the  policy  was  originally 
on  goods  on  board  the  ship  called  The  Ann,  or  ships,  or  by 
whatsoever  other  name  the  ship  should  be  named ;  and  the 
plaintiffs,  upon  the  receipt  of  the  letter,  procured  a  memoran- 
dum to  be  made  on  the  policy,  signed  by  the  defendant,  de- 
claring the  interest  to  be  on  board  the  Herald,  the  ship  men- 
tioned in  the  letter.  In  insurances  upon  goods,  the  mere  pro- 
duction of  a  bill  of  parcels  from  the  seller  abroad,  with  the 
receipt  to  it,  and  proof  of  his  hand-writing,  has  been  holden® 
to  be  suflBicient  proof  of  the  interest  of  the  assured.  In  a  decla- 
jation  on  a  policy  of  insurance  effected  by  the  plaintiffs,  as 
agent  of  A.  and  B.,  it  was  averred,  ^^that  A.  and  B.  at  the  time 
of  effecting  the  policy,  and  thence  until  the  time  of  the  loss, 
were  interested  in  the  goods  insured,  to  a  large  amount,  to  wit, 
to  the  amount  of  all  the  money  ever  insured  thereon.'^    At  the 
trial  it  appeared,  that,  at  the  time  when  the  pohcy  was  effected, 
another  person  was  jointly  interested  in  tne  goods,  together 
with  A.  and  B.    The  court  were  of  opinion,  that  although  A. 
and  B.  had  not  an  exclusive  interest,  yet  they  had  such  an  in- 
terest as  would  answer  the  terms  of  the  averment;  Chambre, 
J.  observing,  that  the  averment  in  substance  was  nothing  more 
than  that  the  parties  for  whose  benefit  the  assurance  was 
made,  had  an  interest  in  the  subject  of  that  insurance.    They 

9 

m  Camden  v.  Anderson,  5  T.  R.  709.  o  Russel  v.  Boehm,  Str.  1127.  perLee, 

recognized  by  Le  Blanc,  J.  in  Marsh  C.  J. 

V.  Robinson,  B.  R.  London  Sittings,  p  Page  v.  Fry,  2  Bos.  and  Pul.  240. 

after  H.  T.  42  G.  3.  4  Esp.  N.  P.  C.  But  see  BcU  v.  Ansley,  16  East,  141. 

08.  recognized   in   Cohen   v.   Hannam, 

n  Belly.  Janion,  1  M.  and  S.  201.  5  Taunt.  108. 
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were  not  bound  by  the  terms  of  the  averment  to  shew  any  * 
thing  more  than  that  they  had  an  interest ;  and  if  they  had 
shewn  an  interest  to  the  extent  of  one-hundredth  part  of  the 
cargOj  it  would  be  sufficient.    The  spirit  of  the  stat.  19  6.  2. 
only  required^  that  the  policy  should  not  be  a  gaming  policy. 

3.  It  must  be  proved,  that  the  loss  happened  in  the  same 
manner  as  is  stated  in  the  declaration,  tnat  the  underwriter 
may  be  apprized  of  the  case,  which  he  has  to  encounter  by 
evidence.  Goods  were  insured  at  and  from  Mogadore  to  Lon- 
don. The  declaration  averred,  *^that  after  the  loading  the 
goods,  the  ship  departed  on  her  intended  voyage,  and  while 
in  the  course  of  her  said  voyage,  was  lost  by  perils  of  the  sea.'* 
It  was  holden^,  that  this  was  a  material  allegation,  and  there- 
fore, the  ship  having  been  lost  while  at  her  moorings,  and 
before  the  cargo  was  completed,  the  insured  could  not  recover. 
Where  a  loss  is  averred  to  be  by  perils  of  the  sea^^  and  some 
of  the  goods  insured  are  spoiled,  and  others  saved,  the  expenses 
of  the  salvage  may  be  given  in  evidence  (without  stating  them 
specially)  on  this  averment,  as  being  a  damage  within  the 
cause  of  action  as  laid.  If  a  total  loss  of  the  ship  is  stated  in 
the  declaration  %  and  damages  laid  accordingly,  evidence  of  a 
partial  loss  may  be  received,  and  the  plaintiff  may  recover  to 
the  amount  of  such  loss  as  he  is  able  to  prove.  Under  an 
averment  that  after  loading  the  cargo,  the  ship  sailed  on  the 
voyage,  and  was  lost,  the  plaintiff  cannot  recover*  on  proof 
that  the  ship,  before  she  had  half  of  her  cargo  on  board,  was 
driven  from  her  moorings  and  lost.  In  an  action  upon  an  in- 
surance upon  profits ;  the  assured  must  prove  a  loss :  for 
where,  upon  an  insurance  of  profits  of  a  cargo  of  slaves, 
valued  at  £400,  the  plaintiff  declared  for  a  total  loss  by  perils 
of  the  seas,  and  it  appeared  that  the  vessel  was  wrecked, 
whereby  many  of  the  slaves  were  lost,  but  the  remainder  got 
into  the  market,  and  were  there  sold ;  it  was  holden^,  that, 
although  the  pi^duce  of  the  slaves  sold  did  not  give  a  profit 
upon  the  whole  adventure,  the  plaintiff  was  not  entitled  to 
recover,  because  it  did  not  appear,  that  if  there  had  been  no 
shipwreck,  and  all  the  slaves  had  got  to  market,  any  profit 
would  have  been  produced.  It  is  a  general  rule,  that  nothing 
which  depends  on  the  proceedings  of  a  court  can  be  proved 
by  parol  testimony^;  hence,  in  cases  of  capture,  and  re- 
ft 

q  Abitbol  v.  Bristow,  2  Marsh.   Rep.  t  Abitbol  v.  Bristow,  6  Taunt.  464. 

157.  6  Taunt.  464.  S.  C.  u  Hodgson  v.  Glover,  6  East,  316. 

r  Gary  t.  King,  Ga.  Temp.  Hardw.  B.  x  Thellusson  v.  Shedden,  2  Bos.  and 

R.  304.  Pul.  N.  R.  228. 
t  2  Burr.  904. 
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<»ptare^  neither  the  salvage  nor  the  expenses  incarred  for  as- 
certaining the  amount  of  the   salvage,   can  be   otherwise 
proved  than  by  producing  the  proceedings  of  the  admiralty 
court.    The  copy  of  a  sentence  of  condemnation  of  a  ship  or 
cargo  in  a  foreign  admiralty  court,  is  not  made  admissible 
evidence  for  the  underwriters,  by  being  handed  over  to  them, 
by  the  assured,  along  with  other  papers,  to  satisfy  them  of 
the  lossy.    A  slip  of  paper,  wherein  the  names  of  the  under- 
writers were  mentioned,  in  the  order  in  which  they  had  ori- 
ginally been  applied  to'  and  had  agreed  to  underwrite,  (and 
which  was  different  from  that  in  which  their  names  appeared 
on  the  policy,)  having  been  tendered  in  evidence  to  shew  the 
true  order  of  the  names,  for  the  purpose  of  letting  in  evi-  . 
dence  of  a  false  representation  made  to  the  first  underwriter 
in  fact ;  the  court  were  of  opinion,  that  such  paper  could  not 
be  received  in  evidence,  for  want  of  a  stamp,  the  effect  of 
the  evidence  being  to  shew,  through  the  medium  of  writ- 
ing, that  the  contract  entered  into  between  the  parties  was 
different  from  that  which  it  appeared  to  be  on  the  face  of  the 
policy.     In  a  case  where  it  appeared  that  a  license  to  trade  . 
with  an  enemy*,  granted  abroad,  had  been  returned,  after 
being  used,  to  the  secretary  of  the  governor  by  whom  it  was 
issued,  and  the  secretary  was  examined,  who  said  that  he  had, 
as  he  beUeved,  thrown  it  aside  among  the  waste  papers  of  his 
office,  and  did  not  know  what  was  become  of  it ;  that  he  had 
afterwards  searched  for,  but  did  not  recollect  the  finding  it, 
and  thought  that  he  had  not  found  it :  it  was  holden,  that 
this  was  reasonable  and  proper  evidence  of  the  loss  of  such 
license,  so  as  to  let  in  parol  evidence  of  its  contents ;  the  pa- 
per not  being  considered  as  of  any  further  use  at  the  time, 
and  the  attention  of  the  witness  not  having  been  then  called 
particularly  to  the  circumstances ;  and  further,  that  the  wit- 
ness might  speak  to  the  contents  of  the  license  from  memory, 
though  he  had  made  an  entry  of  it  in  his  memorandum  book 
for  die  private  information  of  himself  and  the  governor, 
which  book  was   not  produced,  he  having  given  it  to  the 
governor,  who  was  gone  abroad  without  returning  it  to  him ; 
for  such  book,  if  in  court,  would  not  have  been  evidence  per 
eey  but  could  only  have  been  used  by  the  witness  to  refiresh 
his  memory.    When  a  ship  insured  is  captured  in  a  voyage  to 
an  ftiemy^s  country^,  and  the  British  hcense  legalizing  the 
voyage  is  lost,  to  shew  that  she  had  such  a  license,  it  is  neces- 
sary to  prove  the  loss  of  the  paper  purporting  to  be  a  license 

y  FUndt  v.  Atkins,  3  Campb.  215.  a  Kensington  v.  Inglis,  8  East,  373.   . 

z  Marsden  v.  Ketd,  3  East,  572.  b  Eyre  v.  Palsgrave,  2  Campb.  605. 
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put  on  board  the  ship^  and  to  produce  examined  copies  of  tba 
order  in  council  for  granting  the  license^  and  of  the  copy  of 
the  license  preserved  in  the  secretary  of  state's  office.    To 
support  an  averment  in  a  declaration  on  a  policy  of  insurance 
on  goods,  *^  that  the  ship,  with  the  goods  on  board,  when  at 
A.  was  arrested  by  the  persons  exercising  the  powers  of  go- 
Temment  there,  and  the  goods  were  then  and  there  by  the 
said  persons  seized,  detained,  and  confiscated,'^  it  is  enough 
to  shew,  that  the  goods  were  forcibly  taken  on  board  the  ship 
by  the  officers  of  government,  and  never  delivered  to  the  con- 
sigiiees :  without  putting  in  any  sentence  of  condemnation^. 
To  prove  a  warranty,  that  a  ship  insured  was  of  a  particular 
nation,  it  is  primd  fade  evidence,  that  she  carried  the  flag  of 
that  nation  at  times  when  she  was  free  from  all  danger  of  cap- 
ture, and  that  the  captain  addressed  himself  to  the  consul  of 
that  nation  in  a  foreign  port^.    The  production  of  a  letter 
dated  abroad,  and  addressed  to  J.  S.  in  England,  with  the 
English  ship-letter  post-mark  upon  it,  which  directed  a  po- 
licy to.be  effected,  is  sufficient  to  prove  that  J.  S.  was  ^^the 
person  residing  in  Great  Britain  who  received  the  order  for, 
and  effected  such  policy®.''    In  an  action  on  a  policy  on  a 
voyage  ^^to  any  port  in  the  Baltic,"  evidence  was  admitted  to 
prove  that  the  Gulf  of  Finland  is  considered  in  mercantile  con* 
tracts,  as  within  the  Baltic,"  although  the  two  seas  are 
treated  as  separate  and  distinct  by  geographers  ^     Upon  a 
question  concerning  the  seaworthiness  of  a  ship?,  after  the 
evidence  of  persons  who  have  examined  her  condition,  expe- 
rienced shipwrights,  who  never  saw  her,  may  be  called  on  to 
say  whether,  upon  the  facts  sworn  to,  she  was,  in  their  opi- 
nion, seaworthy  or  not,  in  conformity  to  the  rule  of  evidence, 
that  where  a  matter  of  skill  or  science  is  to  be  decided,  the 
.  jury  may  be  assisted  by  the  opinion  of  persons  peculis|^ly  ac- 
quainted with  it  from  their  professions  or  pursuits.    In  an  ac- 
tion on  a  policy  on  goods  on  board  a  ship^,  the  master  and 
owner  was  held  not  a  competent  witness  to  prove  the  ship 
seaworthy,  until  he  had  been  released  by  the  owner  of  the 
goods.    So  in  an  action  against  an  underwriter*,  for  a  loss  by 
barratry  of  master,  it  was  holden,  that  the  master  could  not 
be  examined  by  the  defendant,  to  prove  that  the  barratry 

c  CamithersY.  Gray,  3  Campb.  142.  g  Beckwith  v.  Sidebotham,  1  (Ampb^ 

Lord  Ellenborough,  C.J.  11 6. 

d  Arcangelo  r.  Thompson,  2  Campb.  h  Rotheroe  v.  Eltoiii  Peake's  N.  P.  C. 

620.  84.  Kenyon,  C.  J.    Fox  v.  Lushing- 

e  S.  C.  ton,  ib.  n.  S.  P.  per  Kenyon,  C.  J. 

f  Uhde  y.  Walters,  3  Campb.  16.  See  i  Bird  ▼.  Thompson,  1  Esp.  N.  P.  C^ 

Moxon  V.  Atkins,  3  Campb.  200.  339. 
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MTBB  committed  by  the  consent,  and  with  the  priTity,  of  the 
owners^  witihout  a  release  by  the  defendant.  In  an  action  on 
a  policy  on  goods^^  the  declaration  contained  an  averment 
that  the  plaintiffs  were  interested  in  the  subject-matter  of  in- 
surance ;  the  defendant^  meaning  to  dispute  this  at  the  trial, 
gave  them  notice  to  produce  certain  articles  of  agreement  ex- 
ecuted by  the  plaintiffs  and  the  captain  (who  was  not  a  plain- 
tiff). Tne  instrument  was  produced  in  pursuance  of  the  no- 
tice, when  there  appeared  to  be  two  subscribing  witnesses  to 
it ;  the  plaintiffs  insisted  that  the  defendant  could  not  give  it 
in  evidence  without  calling  one  of  those  witnesses  to  prove 
it.  Lord  EUlenborough  being  of  that  opinion,  the  plamtiffs 
recovered.  A  motion  was  made  for  a  new  trial,  on  the 
ground  that  the  instrument  coming  out  of  the  hands  of  the 
plaintiffs,  parties  thereto,  upon  notice  to  produce  it,  it  was 
not  necessary  to  be  provea  by  one  of  the  subscribing  wit- 
nesses^ according  to  the  rule  laid  down  in  R.  v.  Middlezoy, 
2  T.  R.  41.  But  Lord  Ellenborough  said,  that  that  case, 
which  was  much  questioned  at  the  time,  had  been  since  over- 
ruled, and  that  the  production  of  the  instrument,  in  pursu- 
ance of  the  notice^  did  not  supersede  the  necessity  of  proving 
it  by  one  of  the  subscribing  witnesses,  if  any,  as  in  ordinary 
cases.  And  Lawrence,  J.  said,  that  tiiis  had  been  so  ruled 
by  Lord  Kenyon  in  a  subsequent  case  respecting  a  will, 
which  the  adverse  party,  in  whose  hands  it  was,  h^  notice 
to  produce,  and  did  produce  at  the  trial,  when  it  appeared 
that  there  were  subscribing  witnesses  to  it ;  and  Lord  Ken- 
yon held,  that  the  party  who  gave  the  notice  was  bound  to 
caU  one  of  the  subscribing  witnesses  to  prove  the  will.  In 
the  present  case,  however,  the  court  made  the  rule  absolute 
for  a  new  trial,  on  payment  of  costs,  the  defendant  having 
mad#  an  affidavit  of  his  being  surprized,  and  not  prepared 
at  the  trial,  for  want  of  knowing  who  the  subscribing  wit- 
nesses were  (55). 

k  Gordon  and  othen  ▼.  Secretan,  S       dletez  Sitting  after  H.  T.  62  G.  3. 
East,  648.    Bateson  ▼.  Lewin,  Mid-        Lord  Ellenborough,  C.  J.  S.  P. 


(^5)  The  doctrine  established  in  Gordon  v.  Secretan,  was  recog- 
nized by  Heath,  J.  in  Wetheraton  v.  Edgington,  2  Campb.  94.,  and 
there  applied  to  an  agreement  not  under  seal.  But  although  the 
mere  possession  of  an  instrument  does  not  dispense  with  the  neces- 
sity, which  lies  on  the  party  calling  for  it,  of  producing  the  attesting 
witness,  yet  where  a  person  is  called  on  to  produce  a  deed  to  which 
he  is  a  party,  and  under  which  he  claims  to  hold  an  estate,  and  he 
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The  plea  of  alien  enemy,  which  goes  merely  in  disability  o£ 
the  person,  must  be  supported  by  the  strictest  proof*  Hence 
it  is  not  sufficient  merely  to  shew  that  some  time  before  action 
was  brought,  the  party  was  domiciled  in  a  territory  which  has 
become  hostile,  without  shewing  that  he  was  a  native  of  that 
territory,  or  Uving  there,  at  the  time  of  action  brought^.  The 
opinion  of  the  underwriters  as  to  the  materiality  of  communi- 
cating information  as  to  a  particular  fact,  previously  to  the 
effecting  a  poUcy,is  not  admissible  °^  in  evidence.  Tne  mate- 
riality of  such  a  communication,  is  a  question  for  the  jury'^. 

1  Harman  v.  Kingston,  3  Campb.  153.  n  S.  C. 

m  Campbell  v.  Rickard8,2  Nev.  and  M. 
542.    5  B.  and  Ad.  840.  S.  C. 


produces  it,  it  shall  be  taken  to  be  a  good  deed,  so  far  as  relates  to 
the  execution,  as  against  himself.  Pearce  v.  Hooper,  3  Taunt.  60. 
Roe  V.  Wilkins,  4  Ad.  and  EU.  86.  S.  P.  5  Nev.  &  Mann.  434.  S.  C. 
by  name  of  Doe  v.  W,  See  also  Orr  v.  Morrice,  3  Brod.  and  Bingh. 
139,  where  it  was  holden,  in  an  action  for  use  and  occupation  of 
premises,  against  the  assignees  of  a  bankrupt,  that  the  deed  of  assign- 
ment of  the  bankrupt's  effects,  produced  by  the  defendants,  at  the 
trial,  under  a  notice  from  the  plaintiff,  was  admissible  in  evidence, 
without  proof  of  the  execution  by  the  subscribing  witness,  as  it  ap- 
peared that  one  of  the  assignees  had  continued  to  occupy  the  premises 
for  some  time  after  the  bankruptcy.  See  also  Burnett  v.  Lynch,  5  B. 
and  C.  604.  "  It  is  not  competent  to  a  party,  who  has  taken  under 
a  deed  all  the  interest  which  that  deed  was  calculated  to  give,  to  dis- 
pute its  due  execution,  although  at  the  time  when  the  deed  is  pro- 
duced, he  has  not  any  existing  interest  under  it."  Per  Bayley,  J. — ^N. 
This  was  an  action  by  a  lessee  against  the  assignee  of  a  lease,  and  the 
plaintiff  having  proved  the  execution  of  the  counterpart,  the  defendant 
put  in  the  original  lease,  which  was  produced  by  a  person  to  whom 
he  had  assigned  it ;  it  was  holden,  that  it  was  not  necessary  Tor  the 
plaintiff  to  call  the  subscribing  witness.  See  also  Doe  d,  Tyndak 
and  others  v.  Heming  and  others,  6  B.  and  C.  28,  where  the  attorney 
for  the  lessors  of  the  plaintiff,  obtained  from  one  of  the  defendants 
(the  tenant  in  possession,)  a  lease  of  the  premises  granted  to  him  for 
a  term  not  then  expired,  in  order  to  prevent  the  defendants  from 
setting  it  up,  to  defeat  the  action ;  it  was  holden,  that,  as  the  lessors 
of  the  plaintiff  were  to  derive  a  benefit  from  the  possession  of  the 
lease,  and,  as  the  conduct  of  the  attorney  amounted  to  a  recognition 
of  it  as  a  valid  instrument,  when  produced  in  pursuance  of  notice 
from  the  defendants,  it  might  be  read  without  calling  the  subscribing 
witness.  But  if  the  instrument  be  in  the  possession  of  the  party 
producing  it  at  the  trial,  the  execution  must  be  proved  by  the  sub- 
scribing witness ;  although  the  adverse  party  may  claim  under  the 
deed.  Vacher  and  another,  assignees,  SfC.  v.  Cocks,  1  B.  and  Ad. 
147,  8. 
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Damages. — ^By  stat  3  &  4  W.  4.  c.  42.  [14th  August,  1833,] 
s.  29,  the  jury,  on  the  trial  of  any  issue,  or  on  any  inquisition 
of  damages,  may,  if  they  shall  think  fit,  give  damages  in  the 
nature  of  interest  over  and  above  the  money  recoverable  in 
all  actions  on  policies  of  assurance  made  after  the  passing  of 
this  act. 


XI.  Premium — Return  of. 

The  general  rule^  is,  that  the  broker  is  the  debtor  of  the 
imderwriter  for  the  premiums,  and  the  underwriter  the  debtor 
of  the  assured  for  the  loss. 

'  In  cases  where  the  contract  of  insurance  is  void,  as  on  the 
ground  of  non-compliance  with  a  warranty,  e.  g,  to  sail  with 
convoy,  sea-worthiness  or  the  like,  and  fraud  cannot  be  im- 
puted to  the  assured,  the  assured  will  be  entitled  to  a  return 
of  premium;  because  where  the  contract  does  not  attach, 
there  is  not  any  risk  (56).  Where  there  is  an  insurance  on 
ship  and  freight,  and  the  ship  has  arrived  in  safety,  and  earned 
freight,  the  assured  cannot  afterwards  claim  a  return  of  pre- 
mium, on  the  ground  that  he  had  no  insurable  interest,  on  ac- 
count of  a  defect  in  his  title  to  the  ship  P.  In  cases  where 
the  risk  is  entire,  and  has  once  commenced,  as  in  the  case  of 
a  deviation,  there  shall  not  be  any  return  or  apportionment 

o  Per  Lord  Tenterden,  C.  J.  Scott  ▼.    p  M'Culloch  v.  Roy.  Ex.  Ass.  Comp. 
Irving,  1  B.  and  Ad.  612.  3  Campb.  406. 


(56)  "  If  the  risk  be  not  run,  though  it  be  by  neglect,  or  even  by 
fmdt  of  the  ioBured,  yet  the  insurer  shall  not  retain  the  premium." 
Per  Lord  Mansfield,  C.  J.  in  Stevenson  v.  Snow,  3  Burr.  1240. 
*'  Where  the  risk  has  not  been  run,  whether  its  not  having  been  run 
was  owing  to  the  fault,  pleasure,  or  will  of  the  insured,  or  to  any 
other  cause,  the  premium  shall  be  returned,  because  a  policy  of  insu- 
rance is  a  contract  of  indemnity.  The  underwriter  receives  a  premium 
for  running  the  risk  of  indemnifying  the  assured,  and  to  whatever 
cense  it  be  owing,  if  he  does  not  nm  the  risk,  the  consideration  for 
which  the  premium  or  money  waS'  put  into  his  hands,  fails,  and 
therefore  he  ought  to  return  it."  Per  Lord  Mansfield,  C.  J.  in  Tyrie 
V.  Fletcher,  Cowp.  668. 
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of  preimum4(57)*  A  ship  was  insured  ^'at  and  from  Lon- 
don  to  any  port  or  place,  for  twelve  months,  at  ^^  Ppf  cent, 
warranted  free  from  capture  by  the  Americans  V  The  ship 
sailed  from  the  port  of  London  and  was  taken  by  an  Ame- 
rican privateer  about  two  months  afterwards.  It  was  con- 
tended that  a  proportionate  part  of  the  premium  ought  to 
be  returned,  that  £9  was  much  more  than  adequate  to  the 
risk  actually  run,  viz.  only  two  months.  But  the  court  were 
of  opinion  that  there  ought  not  to  be  a  return  of  premium. 
Lord  Mansfield,  C.  J.  observing^  ^^  that  there  were  two  gene- 
ral rules  estabhshed,  appHcable  to  the  question :  The  first  is, 
that  where  the  risk  has  not  been  run,  whether  its  not  having 
been  run  was  owing  to  the  fault,  pleasure,  or  will  of  the  in- 
sured, or  to  any  other  cause,  the  premium  shall  be  returned ; 
because  a  policy  of  insurance  is  a  contract  of  indemnity. 
The  underwriter  receives  a  premium  for  running  the  risk  of 
indemnifying  die  insured,  and  to  whatever  cause  it  be  owing, 
if  he  does  not  run  the  risk,  the  consideration  for  which  the 
premium  or  money  was  put  into  his  hands,  fiiils,  and  there- 
fore he  ought  to  return  it  2d.  Another  nde  is,  that  if  that 
risk  of  the  contract  of  indemnity  has  once  commenced,  there 
shall  be  no  apportionment  or  return  of  premium  afterwards. 
For  though  the  premium  is  estimated,  and  the  risk  depends 
upon  the  nature  and  length  of  the  voyage,  yet,  if  it  has  com- 
menced, though  it  be  only  for  twenty-four  hours  or  less,  the 
risk  is  run,  the  contract  is  for  the  whole  entire  risk,  and  no 
part  of  the  consideration  shall  be  returned.''  The  same  rules 
were  laid  down  by  Lord  Mansfield  C.  J.  in  Loraine  v.  Tkomn 
Unson,  Doug.  587*  A  ship,  employed  in  the  coasting  trade, 
was  insured  against  capture  for  twelve  months" ;  at  15s.  per 
cent,  per  month,  JC18.  The  ship  was  lost  in  a  storm,  within 
the  first  two  months.  An  action  having  been  brought  for  the 
amount  of  the  premium  (18/.),  the  defendant  pleaded  non-as- 
sumpsit as  to  all  except  3/.,  and  as  to  that  a  tender.  The 
jury  found  a  verdict  for  the  defendant  upon  the  tender,  and 
for  the  plaintiff  upon  the  other  issue,  for  the  sum  of  15/.,  sub- 

q  Tyrie  ▼.  Fleteher,  Cawp.  668r  Meyer    r  Tyrie  v,  Fletcher,  Cowp.  668. 
V.  Qiegson,  B.  E.  £ast,  24  G.  3.    s  Loraine  v.  ThomlinKon,  Doug.  585. 
Mftrsh.  668. 


(57)  Upon  an  insurance  at  and  from  a  place,  if  an  usage  can  be 
proved  wananting  a  diyipion  of  the  risk,  the  insured  will  be  entitled 
to  an  apportionment  of  the  premium,  in  case  on?  of  th^  risks  be  not 
run.    Long  v.  AUen,  B.  R.  £.  25.  G.  3.  Marsh.  570. 
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jiect  to  the  opinion  of  the  court,  whether  he  was  entitled  to  re- 
cover that  sum  of  15/.  or  the  sum  of  3/.  only.  It  was  con- 
tended, on  the  part  of  the  defendant,  that  this  was  not  one  en- 
tire contract  for  a  year,  but  an  insurance  from  month  to 
month  for  twelve  months;  if  the  policy  had  been  for  a  year, 
or  twelve  months,  and  the  premium  a  gross  sum,  the  court 
could  not  have  apportioned  it,  because  ^e  risk  in  one  month 
might  be  greater  than  in  another,  but  here  the  parties  have  ap- 
portioned tiie  premium;  that  the  insurance  was  the  same  as 
if  there  had  been  twelve  policies  for  each  month.  But  per 
Lord  Mansfield,  C.  J.  it  is  an  insurance  for  twelve  months, 
for  one  gross  sum  of  18/.  They  have  calculated  this  sum  to 
be  at  the  rate  15«.  per  month.  But  what  was  to  be  paid 
down?  Not  I5s.  for  the  first  month,  and  so  fix)m  month  to 
month;  but  18/.  at  once.  A  ship  with  her  cargo  was  in- 
sured ^'at  and  from  Honfleur  to  the  coast  of  Angola^,  during 
her  stay  and  trade  there,  at  and  thence  to  her  port  or  ports  of 
discharge  in  St.  Domingo,  and  at  and  from  St.  Domingo  back 
to  Honfleur  at  a  premium  of  11/.  percent.^'  The  ship  sailed 
to  A.,  but  in  this  part  of  the  voyage  she  was  guiltv  of  a  devia* 
tion.  It  was  contended,  on  die  part  of  the  plaintiff,  that 
there  ought  to  be  an  apportionment  and  return  of  premium; 
but  the  court  were  clearly  of  opinion  that  there  ought  not  to 
be  any  return.  Lord  Mansfield,  C.  J.  said,  the  question  de- 
pends upon  this:  Whether  the  policy  contains  one  entire 
risk  on  one  voya^,  or  whether  it  is  to  be  split  into  six  dif- 
ferent risks?  for,  by  splitting  the  words,  and  taking  ^^at^'  and 
^^firom^^  separately,  it  will  make  six;  viz.  1.  at  Honfleur; 
2.  From  Honfleur  to  Angola;  3.  At  Angola,  &c.  The  ar- 
gument must  be,  that,  if  the  ship  had  been  taken  between 
Honfleur  and  Angola,  there  must  have  been  a  return.  By  an 
impUed  warranty,  every  ship  must  be  sea  worthy,  when  she 
first  sails  on  the  voyage  insured,  but  she  need  not  continue  so 
throughout  the  voyage:  so  that  if  this  is  one  entire  voyage, 
if  the  ship  was  seaworthy  when  she  left  Honfleur,  the  under** 
writers  would  have  been  Uable  though  she  had  not  been  so 
at  Angola,  &c.;  but,  according  to  the  construction  contended 
for  on  the  part  of  the  plaintiff,  she  must  have  been  seaworthy, 
not  only  at  the  departure  from  Honfleur,  but  abo  when  she 
sailed  from  Angola  and  when  she  sailed  from  St.  Domingo. 
But  if  the  insurance  be  in  effect  on  two  or  more  voyages,  and 
one  or  more  have  not  commenced,  there  shall  be  an  appor- 
tionment and  return  of  premiimi  in  respect  of  those  voyages 

t  Bermon  v.  Woodbridge,  Doug.  78U 


1046  INSURANCE. 

which  have  not  commenced^  as  will  appear  from  the  follow- 
ing case: 

An  insurance  was  effected  upon  a  ship  at  five  guineas  per 
cent^,  lost  or  not  lost,  at  and  from  London  to  Halifax,  war- 
ranted to  depart  with  convoy  from  Portsmouth  for  the  voyage 
(58).  Before  the  ship  arrived  at  Portsmouth,  the  convoy  was 
gone.  Notice  of  this  was  immediately  given  by  the  assured 
to  the  underwriter,  and  at  the  same  time  he  was  also  desired 
either  to  make  the  long  insurance,  or  to  return  part  of  the 

gremiiun.  The  jury  found  that  the  usual  settled  premium, 
"om  London  to  Portsmouth,  was  one  and  one  half  per  cent., 
and  that  it  was  usual,  in  cases  like  the  present,  for  the  Bnder- 
writer  to  return  part  of  the  premium,  but  the  quantum  was 
uncertain.  It  was  stated,  that  the  plaintiff  made  to  the  de- 
fendant an  offer  of  allowing  him  to  retain  one  and  one  half 
per  cent,  for  the  risk  from  London  to  Portsmouth.  It  was 
holden,  that  the  plaintiff  was  entitled  to  recover  such  part  of 
the  premium  as  had  been  given  for  insuring  the  ship  on  the 
voyage  from  Portsmouth  to  Halifax:  Denison,  J.  observing, 
that  it  was  most  equitable  that  the  defendant  should  retain 
the  premium  for  such  part  of  the  voyage  only  as  he  had  run 
the  risk  of;  that  the  insured  had  a  right  to  have  the  other 
part  restored  to  him.  And  this  was  agreeable  to  the  general 
principle  of  actions  for  money  had  and  received  to  the 
plaintiff^s  use;  where  the  defendant  had  no  right  to  retain  it, 
he  must  refund  it.  Foster,  J.  added,  that  there  was  not  any 
consideration  for  the  remainder  of  the  premium,  ».  e.  for  the 
voyage  from  Portsmouth  to  Halifax,  wnerein  no  risk  was  run 
by  the  insurer,  who  only  insured  the  voyage  with  convoy; 
therefore  he  had  no  right  to  retain  the  premium  for  this. 
Wilmot,  J.  said,  that  upon  this  poUcy  there  were  two  distinct 
points  of  time,  in  effect  two  voyages,  which  were  clearly  in 
the  contemplation  of  the  parties,  and  only  one  of  the  two 
voyages  was  made,  the  other  not  at  all  entered  upon.  It 
was  a  conditional  contract,  and  the  second  voyage  was  not 
begun,  therefore  the  premium  must  be  returned;  for  upon 
the  second  part  of  the  voyage  the  risk  never  took  place.  Lord 
Mansfield,  C.  J.,  commenting  on  the  preceding  case  in  T^rte 

u  Stevenson  v.  Snow,  3  Burr.  1237. 


(58)  In  Mr.  J.  BlackBtone's  report  of  this  case,  1  Bl.  R.  315,  the 
words  of  the  policy  are  "warranted  to  depart  with  convoy  for  the 
•voyage,"  omitting  the  words  "from  Portsmouth." 
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T.  FUtcheVy  Cowp.  669,  observed,  '^  that  the  first  object  of  in- 
surance was  from  London  to  Halifax;  but  if  the  ship  did  not 
depart  from  Portsmouth  with  convoy,  then  there  was  to  be  no 
contract  from  Portsmouth  to  Halifax:  why  then,  the  parties 
have  said,  ^we  make  a  contract  from  London  to  Halifi^,  but, 
on  a  certain  contingency,  it  shall  only  be  a  contract  from 
London  to  Portsmouth/  That  contingency  not  happening, 
reduced  it  in  fact  to  a  contract  from  London  to  Portsmouth 
only/'  All  the  judges,  in  delivering  their  opinion,  laid  the 
stress  upon  the  contract  comprising  two  distinct  conditions, 
and  considering  the  voyage  as  being  in  fact  two  voyages. 
And  in  Berman  v.  WooMruigey  Doug.  7^0,  the  same  learned 
judge  observed,  that  in  Stevenson  v.  Snow  there  was  a  contin- 
gency specified  in  the  pohcy,  upon  the  not  happening  of  which 
d)e  insurance  would  cease.  It  depended  on  the  contingency 
of  the  ship  sailing  with  convoy  from  Portsmouth,  whether 
there  should  be  an  insurance  from  that  place.  This  neces- 
sarily divided  the  risk,  and  made  two  voyages.  And  in  Lo- 
raine  v.  ThomUnsony  Doug^  587^  Lord  Mansfield  again  re- 
marked, that  Stevenson  v.  Snow  was  decided  on  the  ground  of 
there  being  two  voyages.  The  next  case  in  which  an  ap- 
portionment has  been  allowed,  is  that  of  Long  v.  AUan,  B.  K. 
E.  25  G.  3.  4  Doug.  276.  Park,  589.  Marsh.  570.  S.  C. 
There  the  terms  of  the  policy  were,  "  at  and  from  Jamaica  to 
London,  warranted  to  depart  with  convoy."  The  ship 
sailed  without  any  convoy.  An  express  usage  was  foimd,  that 
on  insurances  couched  in  the  same  terms  with  the  policy  in 
question,  the  premium  had  been  returned,  deducting  one 
half  per  cent,  if  the  ship  departed  without  convoy.  The 
court  decided  in  favour  of  the  return  of  premium,  on  the 
ground  of  the  usage.  In  Rothwell  v.  Cooky  1  Bos.  and  Pul. 
172,  the  policy  w&s  on  ship,  '^at  and  from  HuU  to  Bilboa, 
warranted  to  depart  from  England  with  convoy;"  the  ship 
sailed  from  Hull  to  Portsmouth,  and  thence  departed  with 
convoy,  which  not  being  direct  for  Bilboa  she  afterwards  left, 
dnd  was  captured:  the  warranty  not  having  been  complied 
with,  the  plaintiff  would  have  been  nonsuited,  but  it  was  in- 
sisted that  he  was  entitled  to  a  verdict  for  the  premium, 
which  was  found  accordingly.  On  motion  to  set  aside  this 
verdict.  Eyre,  C.  J.  said,  the  verdict  now  stands  for  the  re- 
turn of  the  whole  premium,  and  the  question  is,  whether  it 
should  stand  for  the  whole,  for  none,  or  for  a  part?  If  for  a 
part,  I  do  not  know  how  we  are  to  settle  it;  it  must  depend 
on  there  being,  or  not  being,  some  rule  to  be  found  to  direct 
us  in  making  the  decision.  Certain  it  is,  that  if  the  ship  had 
been  lost  in  coming  round  to  Portsmouth,  the  imderA^riters*' 

▼OL.  II.  2  A 
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woulfl  bayelieen  liable;  it  is  not  therefore  reasonable^  thai 
they  should  have  been  so  liable  without  retaining  a  proportion 
of  the  premium.  You  should  inquire  whether  there  is  any 
rate^of  premiimi  among  the  underwriters  from  Hull  to  Ports- 
mouthy  and  whether  the  premium  has  ever  been  apportioned 
where  there  has  been  only  one  insurance^  without  distin- 
guishing the  different  risks  in  the  policy.  If  you  can  find 
any  rule^  I  recommend  you  to  adopt  it.  But  if  you  cannot 
agree^  we  think  the  whole  premium  ought  not  to  be  returned; 
and^  therefore,  the  present  verdict  must  be  set  aside,  and  the 
case  go  to  a  new  trial.  Rule  absolute.  Where  there  is  an 
agreeuient  to  return  part  of  the  premium^  ^^  if  the  ship  or- 
rwed^^  the  assured  will  be  entitled  to  a  return,  in  the  event 
of  an  arrival  of  the  ship  at  the  port  of  destination,  although 
it  should  appear,  that  the  ship  has  sustained  a  loss  occasioned 
by  a  sea  risk%  or  that  the  smp  has  been  captured  and  recap- 
tured, and  the  assured  has  been  obliged  to  pay  the  salvage^. 
But  every  arrival  of  the  ship  at  the  port  of  her  destination  is 
not  an  arrival  within  the  fair  coiMruction  of  the  agreement; 
such,  for  instance,  as  an  arrival  in  possession  of  an  enemy  at  a 
neutral  port,  to  which  she  was  insured,  or  an  arrival  at  her 
port  in  England  as  the  property  of  otJier  persons  after  a  cap- 
ture. In  short,  it  must  be  an  arrival  at  the  destined  port  m 
the  course  of  her  voyage^.  The  captors  of  a  ship  and  cargo 
effected  an  insurance:  restitution  was  afterwards  awarded  to 
the  owners  (with  the  exception  of  a  small  part  of  the  cargo); 
it  was  holden,  that  the  captors  were  not  entitled  to  a  return  of 
premium:  for  they  had  possession  of  the  property  insured; 
and  if  it  were  a  legal  capture,  they  were  entitled;  if  it  were 
not,  the  Court  of  Admiralty  might  amerce  them  in  the  da- 
mages and  costs^.  Policy  at  and  from  Grottenburgh  to  Riga 
upon  goods  and  ship,  beemning  the  adventure  upon  the  goods 
from  the  loading  thereof  aboard  the  ship  at  Gottenburgh — it 
appeared  that  there  were  not  any  goods  laden  at  Gottenourgh 
but  only  at  London;  it  was  holden®,  that  as  the  risk  upon  tlie 
goods  never  commenced,  the  plaint^  was  entitied  to  a  propor- 
tional return  of  premium.  In  the  preceding  case  the  adven- 
ture upon  the  goods  is  expressly  mentioned  to  begin  from  the 
loading  at  Gottenburgh;  but  it  the  place  had  been  omitted, 
the  coiut  would  have  intended  a  loachng  at  the  place  whence 
the  voyage  commenced^  The  formal  receipt  in  the  policy 
is  conclusive  evidence  of  the  receipt  of  the  premium  as  be- 
tween the  assured  and  underwriter  in  an  action  for  the  return 

^  a  Simond  ▼.  Boydell,  Doug.  268.  d  Boehm  v.  Bell,  8  T.  R.  154. 

b  Aguilar  v.  Rodg«rs,  7  T.  R.  421.         e  Horaeyer  v.  Lushington,  15  East,  4«. 
c  Adm.  by  Kenyon,  C.  J.  S.  C.  f  Spitta  v.  Woodman,  2  Taunt.  416. 
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of  die  premium'.    Where  the  assm^  or  his  agents^  had  been 
guilty  of  firaud^  as  where  the  assured  knew  that  the'  shij^^  was 
lost,  at  the  time  of  effecting  the  poUcyf  the  premium  cannot 
be  recovered;  and  the  same  rule  holds^  where  the  contract  of 
insurance  is  ill^al^,  unless  the  assured  was  ignorant  of  the 
illegality  at  the  time  of  effecting  the  insurance^;  or  unless 
every  thing  has  been  done  by  the  assured  whidi  lay  in  his 
power  to  legahze  the  voyage^;    though  the  endeavoiur  has 
miled;  and  idthough  the  adventure  is  never  entered  upon^  yet 
tiiere  ought  at  least  to  be  some  formal  renunciation  of  the 
contract  before  the  bringing  the  action  °^.     If  the  language  of 
the  policy  be  large  enough  to  comprize  an  illegal  adventure, 
and  the  assured  contemplated  an  illegal  adventure,  the  under- 
writer is  not  entitled>^  to  sue  for  the  premium.    A  policy 
broker  is  the  agent  of  both  the  assured  and  underwriter,  and 
is  the  trustee  for  the  assured  as  long  as  the  poUcy  remains  in 
his  hands,  to  adjust  and  receive  returns  of  premium  for  him 
when  the  events  have  happened  on  which  they  are  to  be 
made.     Hence  the  broker^^^ving  notice  that  the  events  have 
happened  which  entitled  the  assured  to  such  returns,  is  autho- 
rized to  deduct  so  much  from  the  gross  amoimt  of  the  pre- 
miums, and  to  pay  over  the  difference  only  to  the  imder- 
writer^*.      In  assimipsit,  on  a  policy  of  insuranceP,  with  a 
coimt  for  money  had  and  received,  the  defendant  had  not  paid 
any  money  into  coiut.    The  defence  was,  that  the  ship  was 
not  seaworthy  $   on  which  point,  without  any  direct  evidence 
of  fraud,  the  case  was  submitted  to  the  jury.    General  verdict 
for  defendant.      N.  It  was  not  intimated  to  the  jury,  that  the 
plaintiff  was  entitled  to  a  verdict  for  a  return  of  premium;  on 
an  application  to  the  court,  it  was  holden,  that  the  plaintiff 
was  entitled  to  a  verdict  for  the  premium  on   the   count 
for  money  had  and  received;    but  the  court  hoped,  that 
in  future  the  counsel  would  in  his  opening  demand  the  pre- 
mium, in  everv  case  where  it  was  intended  to  insist  upon  it 
on  failure  of  his  claim  for  the  loss.    Where  a  total  loss  is  re- 
covered, there  cannot  be  a  return  of  premium  for  convoy, 
because  the  total  loss  includes  the  entire  premium  added  to 
the  invoice  priced.     Upon  a  mere  misrepresentation  without 
fraud,  where  the  risk  never  attached,  the  assured  is  entitled  to 
a  return  of  the  premium^ 

f  DalzeU  v.  Mair,  1  Campb.  533,  1   Hentig  ▼.  Staniforth,  A  M.  &  S.  122. 

g  Chapman  v.  Fraser,  B.  R.  T.  33  G.  3.  m  Palyart  v.  Leckie,  6  M.  &  S.  290. 

Park,  329.  n  Jenkins  v.  Power,  6  M.  ft  S.  282. 

h  Tyler  ▼.  Home,  London  Sittings  after  o  Shee  t.  Clarkson,  12  East,  507. 

H.  T.  25  G.  3.  Ld.  Mansfield,  C.  J.  p  Penson  ▼.  Lee,  C.  B.  M.  41  G.  3. 

Park,  320.  2  Bos.  ft  Pul.  330.  ^ 

i  Lowry  v.  Bourdieu,  and  other  cases,  q  Per  jury,  in  Langhorn  v.  AUnutt,  4 

ante,  voL  1.  p.  97.  Taunt.  511. 

k  Oom  Y.  Bruce,  12  East,  225.  r  Feise  v.  Parkinson,  4  Taunt.  640.  ! 
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XII.  Of  Bottomry  and  Respondentia. 

Bottomry. — An  agreement  entered  into  by  the  owner,  or 
under  certain  circumstances,  by  the  master  of  a  ship  (59)^ 
whereby,  in  consideration  of  a  sum  of  money  advanced,  (for 
the  purpose  of  enabling  the  borrower  to  fit  out  the  ship,  or 
purchase  a  cargo  for  an  intended  yoyage,)  the  borrower  under- 
takes to  repay  the  same  with  a  stipulated  interest,  if  the  voy- 
age shall  terminate  successfully,  and  binds  himself  and  the 
ship  and  tackle  for  the  due  performance  of  the  agreement,  is 
termed  bottomry.  The  term  ^^  bottomry  ^^  is  derived  from  the 
original  language  of  the  agreement,  which  merely  spoke  of 
the  keel  or  bottom  of  the  ship;  but  die  expression  was  always 
considered  as  being  used  figuratively,  viz.  pars  pro  toto. 
This  agreement  is  sometimes  made  in  uie  form  of  a  deed-poll, 
caUed  a  bill  of  bottomry,  executed  by  the  borrower,  and  some- 
times in  the  form  of  a  bond  with  a  penalty.  ^^  Instruments  of 
bottomry  are  in  use  in  all  countries  wherein  maritime  com- 
merce is  carried  on.  The  lender  of  the  money  is  entitled  to 
receive  a  recompense  far  beyond  the  rate  of  legal  interest;  this 
recompense  is  very  properly  called  in  the  civil  law  ^^periculi 
pretium,^^  and  no  person  can  be  entitled  to  it  who  does  not 
take  upon  himself  the  peril  of  the  voyage;  but  it  is  not  neces- 
sary that  his  doing  so  shall  be  declared  expressly,  and  in 
terms;  it  is  sufficient  that  the  fiu^  can  be  collected  from  the 
language  of  the  instrument  considered  in  all  its  parts.  It  has 
been  said,  that  such  instruments  being  the  language  of  com- 
mercial men,  and  not  of  lawyers,  should  receive  a  liberal  con- 
struction to  give  effect  to  the  intention  of  the  parties'.'^    An 

s  Per  Ld.  Tenterden,  C.  J.  delivering  judgment,  Simonds  v.  Hodgson,  3  B. 

k  Ad.  50.  on  etror  from  C.  B. 


(59)  In  a  foreign  country  in  the  absence  of  the  owners,  and  in 
cases  of  necessity,  the  master  may  take  up  money  on  bottomry  for 
the  use  of  the  ship,  as  where  a  ship,  being  on  a  voyage  from  Bengal 
to  London,  was  obliged  to  put  back  to  Bombay  to  repair.  See  the 
form  of  bottomry-bond  in  this  case,  in  Abbott  on  Shipping,  p.  487, 
5th  ed.,  and  see  also  the  Exeter,  Whitford,  1  Rob.  A.  R.  176.  The 
master  may  hypothecate  his  cargo  on  freight  for  repairs  in  a  foreign 
port,  such  repairs  being  necessary  for  the  prosecution  of  his  voyage. 
The  Gratitudine,  1 8th  December,  1801,  SirW.  Scott. 
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assured  on  bottomry  cannot  recover  against  the  underwriter, 
unless  there  has  been  an  actual  total  loss  of  the  ship^;  for 
if  the  ship  exist  in  specie,  in  the  hands  of  the  owners,  though 
under  circumstances  that  would  entitle  the  assured  on  the  slup 
to  abandon,  it  will  prevent  its  being  an  utter  loss  within  the 
meaning  of  the  bottomry  bond. 

Respondentia. — If  the  loan  is  not  upon  the  vessel,  but  upon 
the  goods  and  merchandize,  which  must  necessarily  be  sold 
or  exchanged  in  the  course  of  the  voyage,  then  by  the  terms 
of  the  agreement  the  borrower  only  personally  is  bound  to 
answer  the  contract,  who,  therefore,  in  this  case,  is  said  to 
take  up  money  at  respondentia.  Bottomry  and  respondentia 
differ  very  materially  from  a  simple  loan'*.  1.  In  the  case  of 
a  loan  the  money  is  at  the  risk  oi  the  borrower,  and  must  be 
repaid  at  all  events.  But  where  money  is  lent  on  bottomry 
or  respondentia,  the  money  is  at  the  risk  of  the  lender  during 
the  voyage.  2.  Upon  a  loan,  legal  interest  only  can  be 
reserved.  But  upon  bottomry  or  respondentia,  any  interest 
upon  which  the  parties  agree  may  be  reserved.  By  stat. 
7  G.  1.  c.  21.  s.  2,  *^  all  contracts  and  agreements  made  or  en- 
tered mto  by  any  of  his  Majesty's  subjects,  or  any  person  or 
persons  in  trust  for  them,  for  the  loan  of  any  money  by  way 
of  bottomry  on  any  ship  or  ships  in  the  service  of  foreigners, 
and  bound  to  or  designed  to  trade  in  the  East  Indies,  are 
void.  By  stat.  19  6.  2.  c.  37.  s.  5.  *^  all  money  lent  on  bot- 
tomry, or  at  respondentia,  upon  ships  belonging  to  any  of 
his  Majesty's  subjects  bound  to  or  frx>m  the  East  Indies, 
must  be  lent  only  on  the  ship,  or  upon  the  merchandize  on 
board,  and  shall  be  so  expressed  in  the  condition  of  the  bond, 
and  the  benefit  of  salvage  shall  be  allowed  to  the  lender  who 
alone  shall  have  a  right  to  make  insurance  on  the  money  so 
lent;  and  no  borrower  of  money  shall  recover  more  than  the 
value  of  his  interest  in  the  ship,  or  in  the  effects  laden  on 
board,  exclusive  of  the  money  so  borrowed;  and  in  case  it 
shall  appear  that  the  value  of  his  share  in  the  ship,  or  the 
effects  on  board,  does  not  amount  to  the  full  sum  or  sums  he 
has  borrowed  as  aforesaid,  such  borrower  shall  be  responsible 
to  the  lender  for  so  much  of  the  money  borrowed,  as  he  has 
not  laid  out  on  the  ship  or  merchandize  laden  thereon,  with 
lawful  interest  for  the  same,  in  the  proportion  the  money  laid 
out  shall  bear  to  the  whole  money  lent,  notwithstanding  the. 
ship  or  merchandize  shall  be  totally  lost.'' 

t   Thompson  ▼.  The  Roy.   Ex.  Ass.  u  Marsh.  634. 

Com.  1  M.  &S.30. 
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XIII.  Insurance  upon  IJwet. 

The  insurance  of  life  is  a  contract  whereby  the  insmrr^^ 
in  consideration  of  a  certain  premium^  either  in  a  gross  sum 
or  by  annual  payments^  undertakes  to  pay  to  the  person  for 
whose  benefit  tne  insurance  is  made^  a  stipulated  sum  of 
money^  or  an  annuity  equivalent^  upon  the  death  of  the 
person  whose  life  is  insured,  whenever  this  shall  happen^  if  die 
insurance  be  for  the  whole  life:  or  in  case  it  shall  happen 
within  a  certain  period,  if  the  insurance  be  for  a  lesser  term 
than  for  life.  The  utility  of  this  species  of  insurance  is  ob- 
vious. Persons  possessed  of  life  incomes  are  hereby  enabled 
to  secure,  after  their  death,  a  competent  provision  for  Uieir 
famihes:  and  they  are  also  enabled,  even  in  their  lifetime,  in 
cases  of  urgent  necessity,  to  raise  money  by  way  of  loan^ 
(which  they  could  not  do  on  mere  personal  security);  for,  by 
insuring  their  lives  to  the  amount  of  the  sum  borrowed,  the 
lender  may  be  certain  of  having  repaid  the  money  lent  in  the 
event  of  their  death.  By  these  insurances  also,  the  fines  to 
be  paid  upon  the  renewal  of  leases,  or  on  the  descent  of  copy- 
hold estates,  may  be  provided  for  7.  The  making  insurances 
on  lives,  or  other  events,  wherein  the  insured  had  no  interest, 
having  introduced  a  mischievous  kind  of  gaming,  it  was 
enacted,  by  stat.  14  Geo.  3.  c.  48,  first,  ^'  that  no  insurance 
should  be  made  by  any  person,  body  politic  or  corporate,  on 
lives,  or  any  other  event,  wherein  the  person  for  whose  benefit 
or  on  whose  account  the  policy  is  made,  has  no  interest,  or  by 
way  of  gaming  or  wagering.  2dly,  That  in  every  policy  on 
lives,  or  other  events,  the  name  of  the  person  interested^  or 
on  whose  account  it  is  made,  must  be  inserted.  Sdly,  That 
no  greater  sum  should  be  recovered,  or  received  firom  the  in- 
surer, »than  the  amount  of  the  interest  of  the  insured  (60). 
Whether  the  insured  has  an  interest  within  the  meaning  of 
the  preceding  statute  is  sometimes  the  subject  of  litigation; 
as  to  which,  it  has  been  holden,  that  a  creditor  has  an  insura- 
ble interest  in  the  life  of  his  debtor,  at  least  where  he  has  only 

X  Marsh.  664.  .  y  Marsh.  664. 

(60)  Marine  insurances  are  expressly  exempted  firom  the  operation 
of  this  statute.     See  the  proviso  in  the  4th  section. 
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the  personal  security,  of  the  debtor  7(61).     But  although  a. 
creditor  may  insure  the  life  of  his  debtor  to  the  extent  of  his 
debt,  yet  such  a  contract  is  substantially  a  contract  of  indem- 
nity against  the  loss  of  the  debt^,   and,  therefore,  if,  after  the 
death  of  the  debtor,  his  executors  pay  the  debt  to  the  cre- 
ditor, the  latter  cannot  afterwards  recover  upon  the  policy, 
although  the  debtor  died  insolvent,  and  the  executors  were 
furnished  with  the  means  of  payment  by  a  third  party,   it 
being  immaterial  from  what   fund  the  debt  has  been  dis- 
charged so  as  the  creditor  has  received  satisfaction.     The 
general  principle,  however,  that  the  insured  shall,  in  case  of  a 
loss,  recover  no  more  than  an  indemnity,  may  be  controlled 
by  mercantile  usage*.    The  word  *^  interest'*  in  the  foregoing 
statute,  means  pecuniary  interest  in  the  life  or  event  insured; 
hence  a  policy  effected  by  a  &ther  in  his  own  name,  on  the 
life  of  his  son,  the  father  not  having  any  pecuniary  interest 
therein,  is  void^.    Where  the  debt  accrues  by  virtue  of  an 
illegal  security,  as  a  note  for  money  won  at  play,  such  in- 
terest is  not  insurable^.    In  an  action  on  an  insurance  on  the 
life  of  J.  S.^  for  one  year,  and  during  the  life  of  the  plaintiff^ 
but  in  case  the  plaintiff  should  die  before  J.  S.  the  policy  to 
be  void;  it  appeared  that  J.  S.  had  granted  an  annuity  to  the 
plaintiff's  late  brother,  which  annuity  he  had  bequeathed  to 
persons  not  parties  to  this  insurance,  having  appointed  the 
plaintiff  executor  of  his  will,  and  directed  him  to  make  as- 
surance.    It  having  been  objected,  that  the  insurance  was 
made  by  a  person  not  having  any  beneficial  interest.  Lord 
Kenyon,  C.  J.  held  this  to  be  a  sufficient  interest  to  support 
the  action,  observing,  that  the  plaintiff  could  not  assent  to 
the  legacy,   before  tide  testator's  debts  were  paid,  without 
being  guilty  of  a  devastavit;  and,  being  executor,  all  the  in- 
terest of  the  testator  vested  in  him.    The  cause  proceeded, 
but  it  appearing  that  J.  S.  was  in  a  dying  state  when  the 
policy  was  effected,  the  defendant  had  a  verdict.    Before  a 

y  Anderson  y.  Edie,  Hil.  1795,  per  Ld.    b  Halford  v.  Kymer,    10  B.  and  C. 

Kenyon,  C.  J.  at  N  P.  Park,  640.  724. 

z  Grodsall  V.  Boldero,  9  East,  72.  c  Dwyer  v.  Edie,  London  sittings  after 

a  See  Palmer  v.  Blackburn,  1  Bingh.        H.  1788,  Buller,  J.  Park,  639. 

61 .  d  Tidswell  v.  Ankerstein,  Peake's  N.  P. 

C.  161. 


(61)  Seethe  remark  of  Serjeant  Marshall  on  this  point  in  p.  673, 
4,  5.  In  Read  v.  R,  E/A.  C,  Lord  Kenyon  was  of  opinion,  that  a 
wife  making  an  insurance  on  her  husband's  life  need  not  prove  that 
she  waa  interested  therein,  for  it  must  be  presumed.  See  Peake's 
Additional  Cases,  p.  70. 
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policy  of  insurance  upon  a  life  is  effected^  it  is  usual  for  the 
party  (whose  life  is  the  object  of  the  insurance)  to  subscribe  a 
written  declaration^  touching  his  age^  state  of  health,  {e.  g, 
whether  he  has  ever  had  the  small-pox,  gout,  &c.)  and  other 
circumstances.  The  substance  of  this  declsuration  is  recited, 
and  the  whole  is  incorporated  by  reference  in  the  policy:  at 
the  end  of  which  a  proviso  is  usually  inserted,  declaring  the 
policy  to  be  void  in  case  the  insured  should  die  upon  the  seas, 
or  go  beyond  the  limits  of  Europe,  without  leave  obtained 
from  the  directors,  or  commit  suicide,  or  die  by  the  hands  of 
justice,  or  if  the  age  of  the  assured  exceed  years,  or 

if  the  assured  be  aiBicted  with  any  disorder  which  tends  to 
the  shortening  of  life  (62);  or  in  case  the  declaration  shoxild 
contain  any  averment  which  is  not  true.  This  last  stipulation 
is  not  restricted*  to  the  meaning  of  being  "true^^  within  the 
knowledge  of  the  party  making  the  statement;  such  know- 
ledge is  immaterial.  Such  are  the  conditions  which  are 
usually  required,  varying,  however,  according  to  the  regu- 
lations of  the  different  insurance  companies.  The  policy 
of  imposing  these  terms  is  obvious;  for  if  there  be  not 

e  Duckelt  v.  Williams,  2  Cr.  and  M.  348.     Hope  Assurance  Company. 


(62)  It  is  not  to  be  concluded*  that  a  disorder  with  which  a  per- 
son is  afflicted  before  he  effects  an  assurance  on  his  life,  is  a  disor- 
der tending  to  shorten  life"  within  the  meaning  of  the  declaration, 
from  the  mere  circmnstance  that  he  afterwards  dies  of  it,  if  it  be  not 
a  disorder  which  generally  has  that  tendency.  In  this  case  of  Watson 
v.  Mainwaring,  the  disorder  was  dyspepsy.  J.  S.  was  warranted  in 
good  health  at  the  time  of  making  the  policy.  In  an  action  on  the 
policy,  it  appeared,  that  in  consequence  of  a  womid  which  J.  S.  had 
received  in  battle  many  years  before,  and  which  had  occasioned  a 
partial  relaxation  or  palsy,  he  could  not  retain  his  urine  or  foeces. 
This  had  not  been  mentioned  to  the  insurer.  J.  S.  died  of  a  fever. 
It  was  proved  by  several  physicians  and  surgeons,  that  the  wound 
had  not  any  connexion  with  the  fever,  that  the  want  of  retention  was 
not  a  disorder  that  shortened  life,  and  that  the  party  might,  notwith- 
standing, have  lived  to  the  common  age  of  man.  Lord  Mansfield 
told  the  jury,  that  the  only  question  was,  whether  the  party  was  in  a 
reasonable  good  state  of  health,  and  such  a  life  as  ought  to  be  in- 
sured on  common  terms.  The  jury  upon  this  direction,  found  a 
verdict  for  the  plaintiff.  Rosa  v.  Bradshaw,  1  Bl.  R.  312.  A  war- 
ranty that  the  party  is  in  a  good  state  of  health  will  not  be  falsified 
by  shewing  that  he  was  troubled  with  spasms  and  cramps,  and  vio- 
lent fits  of  the  gout.     Willis  v.  Poole,  at  N.  P.,  1780.  Marsh.  669. 

•  Watson  v.  Mainwalriog,  4  Taunt.  763. 
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any  warranty  or  condition  on  the  part  of  the  insured^  the 
insurer  is  subject  to  all  risks,  unless  he  can  shew  that  there 
has  been  a  fraudulent  concealment  or  suppression  of  the 
truths  It  is,  however^  the  duty  of  the  assured  to  disclose 
all  material  facts  within  their  knowledges^;  and  the  proper 
question  for  die  jury  is,  whether  in  their  opinion,  the  facts  be 
material,  and  not  whether  the  party  believed  them  to  be  so. 
In  an  insurance,  upon  the  life  of  another,  the  life  insured,  if 
applied  to  for  information,  is,  in  giving  such  information, 
impliedly  the  agent  of  the  party  insuring,  who  is  bound^  by 
his  statements,  and  must  suffer  if  they  are  false,  although  he 
is  not  acquainted  with  the  life  insured,  and  although -the  agent 
of  the  insurance  office  undertakes  to  do  all  that  is  required  by 
his  office.  In  a  case  where  the  conditions  required  a  de- 
claration of  the  state  of  the  health  of  the  assured,  and  the 
policy  was  to  be  valid  only  if  the  statements  were  free  from 
all  misrepresentation  and  reservation :  and  the  declaration  de- 
scribed the  assured  as  resident  at  Fisherton  Anger;  whereas 
the  assured  was  then  a  prisoner  in  the  county  gaol  for  Wilts^ 
there.  It  was  holden^,  that  it  was  a  question  for  the  jury^ 
whether  the  imprisonment  were  a  matenal  fact,  and  ought  to 
have  been  communicated.  False  representation  in  answer  to 
parol  questions  not  comprised  in  list  of  printed  questions, 
will  avoid^  the  policy.  If  the  contract  of  insurance  be  con- 
trary to  public  policy^  e.  g.  by  taking  away  the  restraint 
of  public  crimes,  it  cannot  be  enforced.  The  late  Mr. 
Fauntleroy  insured  his  life  for  a  certain  sum  at  the  Ami- 
cable Assurance  Office  in  1815.  In  the  same  year  he 
committed  a  forgery.  He  continued  to  pay  the  annual  pre- 
mium on  tlie  amount  insured,  up  to  1824,  when  he  was  ap- 
prehended on  the  charge  of  forgery.  On  the  29th  October, 
m  tlie  same  year,  he  was  declared  a  bankrupt,  and  an  assim- 
ment  of  his  property  was  made  to  the  defendants.  In  No- 
vember following  Mr.  Fauntleroy  was  executed.  It  was  ad- 
judged^ that  the  assignees  were  not  entitled  to  recover;  Lord 
Lyndhurst,  C.  observing,  that  if  a  party  effected  an  insur- 
ance for  life,  on  condition  that  the  sum  insured  shall  be  paid, 
in  case  of  suicide,  or  death  by  sentence  of  the  law,  such 
contract  would  be  void,  as  being  contrary  to  public  policy^ 

f  Stack  pole  ▼.  Simon,  Per  Ld.  Mans-  h  Everett  ▼.  Desborough,    5  Bing^b. 

field,  C.  J.,  H.  T.  1779,  Park,  648.  503. 

g  Lindenau  ▼.  Desborough,  8^.  &  C.  i  Huguenin  ▼.  Rayley,  6  Taunt.  186. 

686 ;  cited  by  Parke,  B,   in  Wain-  k  Wainwright  v.  Bland,  1   Tyrw.  and 

imght  ▼.  Bland,   1    Tyr.  and  Gr.  Gr.  417. 

420.  See  also  Morrison  ▼.  Muspratt,  1  Amicable  Assurance  Society  ▼.  Bol* 

4  Bingh.  60.  land  and  others,  D.  P.  July  0,  1830, 

reversing  judgment  of  M.  R. 
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by  taking  away  the  restraint  of  poblic  crimes ;  then  if  such 
condition  were  void,  when  expressed,  on  what  principal  could 
it  be  sustained ;  if  it  had  no  other  foundation  than  a  mere 
inference? 


XIV*  Ituurance  against  Fire. 


By  this  contract^  the  insurer,  in  consideration  of  a  certain 
premium  received  bv  him,  either  in  a  gross  sum,  or  by  an- 
nual payments,  undertakes  to  indemnify  the  insured  against 
any  loss  or  damage  which  he  may  sustain  in  his  houses,  or 
other  buildings,  goods,  and  merchandize,  by  fire,  during  a 
limited  period  of  time.  A  policy  of  insurance  against  fire  is 
a  contract  which  is  not  in  its  nature  assignable  ^:  it  is  merely 
a  special  agreement  with  the  person  insuring,  that  the  insurer 
win  indemnify  him  against  such  loss  or  damage  as  he  may 
sustain.  The  policy,  however,  may,  and  frequently  is,  as- 
signed with  the  consent  of  the  insurer.  In  order  to  entitle 
the  plaintiff  to  recover  on  a  policy  of  insurance  against  fire,  it 
must  appear  that  the  policy  was  duly  stamped  (63).  The  amount 
of  the  stamp  duty  on  insurances  against  fire  is  fixed  by  stat. 
55  Greo.  3.  c.  184.  Schedule,  Part  I.  It  is  necessary  that  the 
insured  should  have  an  interest  or  property  at  the  tmie  of  in- 
suringo,  and  at  the  time  the  fire  happens:  and  in  case  of 
loss,  the  insured  can  only  recover  to  the  eltent  of  his  in- 
terest, insurances  against  fire  being  within  the  stat.  14  6. 
3.  c*  48* 

The  stat.  14  6. 3.  c.  78.  s.  83,  where  house  insured  is  burnt 
down,  gives  any  person  interested  a  right  to  insist  upon  the 
insurance  money  being  laid  out  in  rebuilding.  A.  bought  a 
house  on  a  bad  title  and  insured;  B.  recovered  in  ejectment, 
but  before  possession  delivered,  house  was  burnt  down;  B. 
has  a  right  to  insist  on  the  money  being  laid  out  in  rebuildmgP. 
The  form  of  the  policy  used  by  the  different  companies  is  nearly 

mManfa.  681.  Comp.  t.  Badcock,  2  Atk.  666.  See 

n  Per  Ld.  Kinf ,  Cb.  in  Lynch  v.  Dal-  the  statute  in  the  preceding  tection. 

leU,  8  Bro.  P.  C.  497.  but  in  Tom-  p  Pearce  v.  Watts,  B.  R,  Trin.  20. 

lins'  ed.  4  Bro.  P.  C.  431.  Geo.  3.  B.  P.  B.  97.  Dampier  MSS. 

o  Per  Lord  Hardwicke  in  the  Sadlers'  Lincoln's  Inn  Library. 


(63)  By  stat.  3  &  4  W.  4.  c.  23,  influranceB  on  farming  stock  were 
exempted  from  stamp  duties,  and  the  duties  on  certain  sea  insur- 
ances were  reduced. 
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the  same.  The  principal  difference  ccmaists  in  the  artideB  of 
the  printed  proposals^  which  are  incorporated  by  reference  with 
the  policy^  and  are  to  be  considered  as  part  oi  the  contracts. 
By  the  printed  proposals  of  a  fire  insurance  company'^  it 
was  stipulated,  '^  that  the  insured  should  procure  a  certificate 
of  the  minister,  &c.  of  the  parish,  importing  that  they  knew 
the  character  of  the  insured,  &c/'  it  was  holden  that  the  pro- 
curing such  certificate  was  a  condition  precedent  to  the  right 
of  the  insured  to  recover;  and  that  supposing  the  minister, 
&c.  had  wrongfully  refused  to  grant  such  certificate,  it  would 
not  Tsry  the  case,  the  rule  being,  that  if  a  person  undertake 
for  the  act  of  a  stranger,  that  act  must  be  done.  The  policy 
usually  proyides,  that  ''no  loss  or  damage  by  fire,  happening 
by  any  invasion,  foreign  enemy,  or. any  military  or  usurpea 
power  whatsoever,  wiU  be  maoe  good  by  the  insurer.^^  The 
words  '^usurped  power,'^  in  the  proviso',  mean  an  invasion 
from  abroad,  or  an  internal  rebelhon,  not  the  power  of  a  com<- 
mon  mob.  The  Sim  Fire  Office,  in  the  year  1727>  introduced 
into  the  preceding  exception  die  woras  ^^  civil  commotion/* 
by  reason  of  whidi  it  was  holden^  that  the  office  was  not 
liable  for  a  loss  sustained  by  the  plaintiff,  whose  house  and 
distillery  were  set  on  fiire  by  the  mob  during  the  riots  in  the 
year  1780  (64).  If  a  person  who  is  not  a  unen  draper,  in- 
sures ''  his  stock  in  trade,  household  furniture,  Unen,  wearing 
apparel5  and  plate,^'  by  a  policy  against  fire,  this  will  not 
protect  linen-drapery  goods  subsequently  purchased  on  spe- 
culation; and  the  word  Unen  in  the  pohcy  must  be  confined 
to  household  linen  or  linen  used  by  way  of  apparel^.  A.^ 
abroad,  having  two  warehouses,  writes  to  this  country  to 
effect  an  insurance  upon  one  of  them  oo/y,  without  stating^ 

q  See  Routledge  t.  Burrell,  1  H.  Bl.    s  Drinkwater  t.  London  Aw,,  2  Wilt. 

354.  363.    Wilmot,  282.  S.  C. 

r  Wonley  y.  Wood,  6  T.  R.  7 10.    See    t  Langdale  v.  Mason,  Park,  657.  Manh. 

alio  Oldman  v.  Bewicke,  2  H.  Bl.        689. 

577.  n.  to  the  same  effect.  y  Watchhom  v.  Langford,  3  Campb. 

422. 


(64)  The  plaintiff  afterwards  brought  his  action  against  the  hun- 
dred upon  the  riot  act,  1  G.  1.  c.  5.  s.  6.  and  recovered.  Marsh. 
791.  2nd  edition,  794.  S.  C.  more  fully  reported  3  Doug.  61.  S.  C. 
B.  P.  B.  203.  Dampier  MSS.  L.  I.  L.  Aa  assurance  company  hay** 
ing  paid  a  loss  occasioned  by  riots,  may  recover  back  such  loss  in  an 
action  against  the  hundreif ,  on  the  above  act,  suing  in  the  name  and 
with  the  consent  of  the  insured.  Mason  v.  Sainsbmy,  £.  22  G.  3. 
B.  R.  Marsh.  794 .  Recognized  m  Clark  v.  the  Inhabitants  qf  BUthinff, 
2  B.  &  C.  254. 
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as  was  the  fact^  that  a  house  nearly  adjoining  to  it  had  been 
on  fire  that  evenings  and  that  there  was  danger  of  the  fire 
again  breaking  out;  and  sends  his  letter  after  die  regular  post 
time.  The  fire  having  broken  out  again  on  the  day  next  but 
one  following^  and  consumed  A.'s  warehouse;  it  was  holdeu% 
that  this  was  a  material  concealment,  although  A.'s  letter  was 
written  without  any  fraudulent  intention.  A  policy  of  insu- 
rance (against  fire)  is  efiected  on  the  stock  and  utensils  of  a 
sugar-house^  the  different  stories  of  which  were  heated  by  a 
chimney  running  up  to  the  top.  By  the  negUgence  of  the 
plaintiff's  servants^  in  omitting  to  open  the  register,  the  heat 
was  considerably  increased,  by  means  of  which  large  quanti- 
ties of  the  sugar  were  spoiled;  but  no  damage  was  occasioned 
to  any  thing  but  the  sugar,  and  no  greater  fire  existed  than  on 
ordinary  occasions;  it  was  holden%  that  this  was  not  a  loss  by 
fire  within  the  policy.  In  a  poUcy  of  insurance  against  loss 
by  fire,  from  half  a  year  to  half  a  year^  the  insured  agreed  to 
pay  the  premium  half  yearly,  ^^  as  long  as  the  insurers  should 
agree  to  accept  the  same,''  within  fifteen  days  after  the  expi-  ' 
ration  of  the  former  half  year;  and  it  was  also  stipulated^ 
that  no  insurance  should  take  place  imtil  the  premium  was 
actually  paid;  a  loss  happened  within  fifteen  days  after  the 
end  of  one  half  year,  but  before  the  premium  for  the  next 
was  paid;  it  was  holden^^  that  the  insurers  were  not  liable, 
though  the  insured  tendered  the  premium  before  the  end  of 
the  mteen  days,  but  after  the  loss.  By  a  policy  under  seal; 
referring  to  certain  printed  proposals,  a  fire-office  insured  the 
defendant's  premises  from  11th  of  November,  1802,  to 
25th  December,  1803,  for  a  certain  premium,  which  was  to 
be  paid  yearly  on  each  25  th  of  December,  and  the  insurance 
was  to  continue  so  long  as  the  insured  should  pay  the  pre- 
mium at  the  said  times,  and  the  office  should  agree  to  accept 
it.  By  the  printed  proposals  it  was  stipulated,  that  the  in- 
sured should  make  all  future  payments  annually,  at  the  office, 
within  fifteen  days  after  the  day  limited  by  the  policy,  upon 
forfeiture  of  the  benefit  thereof,  and  that  no  insurance  was  to 
take  place  till  the  premiums  were  paid;  and  by  a  subsequent 
advertisement  (agreed  to  be  taken  as  part  of  the  policy),  the 
office  engaged  that  all  persons  insured  there,  by  policies  for 
a  year  or  more,  had  been  and  should  be  considered  as  insured 
for  fifteen  days  beyond  the  time  of  the  expiration  of  their 

i  fiufe  V.  Turner,  6  Taunt.  338.  2  afterwards  confirmed  by  the  Court,  6 
Marsh.  Rep.  46.  S.  C.  Taunt.  436.  4  Campb.  360.  S.  P. 

a  Austin  and  another  v.  Drewe,  Holt's  b  Tarleton  v.  Staniforth,  5  T.  R.  695. 
N.  P.  C.  126.  C.  B.  Gibbs,  C.  J.  and        Judgment  affirmed  in  Exch.  Ch.  \ 

Bos.  &Pu].471. 
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policies;  it  was  holden^^  notwithstanding  this  latter  claase5 
(the  insured  having,  before  the  expiration  of  the  year,  had 
notice  from  the  office  to  pay  an  increased  premium  for  the 
year  ensuing,  or  otherwise  they  would  not  continue  the  in- 
surance, and  the  insured  having  refused  to  pay  such  advanced 
premium,)  that  the  ofHce  was  not  liable  for  a  loss  which  hap- 
pened within  fifteen  days  from  the  expiration  of  the  year  ror 
which  the  insurance  was  made;  though  the  insured,  after 
the  loss,  and  before  the  fifteen  days  expired,  tendered  the  full 
premium  which  had  been  demanded;  for  the  efiect  of  the 
whole  contract,  &c.  taken  together,  was  only  to  give  the  in- 
sured an  option  to  continue  the  insurance  or  not,  during  fif- 
teen days  after  the  expiration  of  the  year,  by  paying  the  pre- 
mium for  the  year  ensuing,  notwithstanding  any  intervening 
loss,  provided  the  office  had  not,  before  the  end  of  the  year, 
determined  the  option,  by  giving  notice  that  they  would  not 
renew  the  contract.  In  covenant  against  the  defendants  who 
were  members  of  the  Sun  Fire  Office,  a  tender  was  pleaded 
and  money  paid  into  court,  under  the  19  6. 2.  c.  37*  s.  7*  It 
was  objected  that  the  statute  did  not  extend  to  insurances 
against  loss  by  fire;  but  the  court  overruled  the  objection,  on 
the  ground  that  the  statute  was  not  necessarily  confined  to 
marine  insurances;  that  it  ought  to  be  construed  as  exten- 
sively as  the  mischief,  and  there  was  as  much  reason  to  have 
money  paid  into  court  on  a  fire-insurance  as  on  any  other^. 

Insurance  on  a  granary  with  a  kiln  for  drying  com  attached. 
By  the  3rd  condition  of  tiie  policy  it  was  stated,  that  the  trades 
carried  on  in  the  insured  premises  should  be  accuratelv  de- 
scribed, and  if  a  kiln  or  any  process  of  fire  had  been  used  and 
not  noticed  in  the  policy,  uie  policy  was  to  be  void;  and  by 
another  condition  that  if  the  risk  to  which  the  insured  pre- 
mises were  exposed  should  be  by  any  means  increased,  notice 
was  to  be  given  to  the  office,  and  allowed  by  indorsement  on 
the  policy.  A  cargo  of  bark  having  sunk  near  the  premises 
of  plaintiff,  who  was  the  insurer,  he  allowed  the  bark  to  be 
dried  at  his  kiln,  gratis;  and  in  consequence  of  the  fire  at  the 
kiln  during  this  process,  which  lasted  three  days,  the  pre- 
mises were  burnt  down.  In  an  action  against  the  insurance 
office,  the  jury,  having  found  that  .drying  bark  was  a  more 
dangerous  trade  than  drying  com:  it  was  holden®,  first,  that  a 
user  of  the  com  kiln  for  a  different  purpose  from  that  in- 
tended at  the  time  of  making  the  poUcy,  was  not  a  misdescrip- 
tion or  omission,  within  the  meaning  of  the  third  condition 

c  SalTinT.  James,  6  East,  571.  e  Shaw   v.  Robberds  and  others,    1 

d  Solomon  t.  Bewicke,  2  Taunt.  317.         Nev.  k  P.  279. 
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ieoosidly,  that  a  cdngle  user  of  the  com  Idb  as  a  baik  kiln^  ^ra* 
tia^  was  not  sach  an  alteration  or  increase  of  risk  as  required 
notice  to  be  given  to  the  office;  thirdly,  that  the  two  conditions 
taken  together  did  not  amonnt  to  a  warranty,  that  the  plain- 
tiff, would  not  use  the  kiln  for  other  purposes  tlian  drying  com; 
fourthly,  that  although  die  fire  was  occasioned  by  the  negh* 
gence  of  the  assured  himself,  he,  not  being  guilty  of  fraud, 
might  recoyer. 

The  profits  of  a  buainess  may  be  insured,  qua  profits^,  but 
not  xmder  a  general  description,  as  '^  interest  in  the  inn  and 
offices/' 

f  In  re  Wright  and  Pole,  1  Ad.  &  EU.  621.  3  Nev.  k  M.  SIS. 
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CHAP.  XXVL 


LIBEL. 


L  Of  the  Nature  of  a  Libel,  andin  what  Cases  an  Action 
may  be  maintained  for  this  Injury. 
II.  Of  the  Declaration  and  Pleadings. 
III.  Of  the  Evidence. 


I.  Of  the  Nature  of  a  lAbely  and  in  what  Cases  an  Action 

may  be  maintained  for  this  If^ry. 

A,  liiBBL  is  a  malidoos  defamation  expressed  in  printing  or 
^nriting,  or  by  signs^  pictures^  &c.  tending  to  injure  the  re- 
pntatum  of  another,  and  thereby  exposing  such  person  to 
public  hatred^  contempt,  or  ridicule^  (1).  And  an  action  on 
the  case  is  maintainable  a^dnst  any  person  who  falsely  and 
maliciously  publishes  any  hbel  against  another.  Where  the 
natural  tendency  and  import  of  the  language  used  in  the  pub- 
lication, is  to  defame  and  injure  another,  it  is  a  libel,  and  ac- 
tionable; for  the  law  wffl  presume,  that  the  defendant,  by 
publishing  it,  intended  to  produce  that  injury  which  it  was 
calculated  to  effect.  In  such  case,  the  judge  ought  to  direct 
the  jury,  tiiat  it  is  a  libel,  and  not  leave  it  as  a  question  to  the 
juiy,  to  say,  whether  the  defendant  intended^  to  injure  the 

«  Dipby  T.  Thompson,  4  B.  and  Ad.      b  Haire  v.  Wilson,  9  6.  and  C.  643. 
82  U    1  Nev,  and  M.  485.  Fisher  v.  Clement,  10  B.  and  C.  472. 


(1)  ''If  any  man  deliberately  or  malidoQaly  publtahee  any  thing 
in  writing  conoeming  another,  which  renders  him  ridiculous,  or 
tends  to  hindo:  mankind  from  associating  or  having  intercourse  with 
him,  an  action  lies  against  such  publuher."  Per  Wilmot,  C.  J. 
2  Wils.  403. — ^'I  have  no  doubt  that  the  writing  and  publishing 
any  thing  which  renders  a  man  ridiculous,  is  actionable.  "-—Per 
Bathurst,  J.,  8.  C.    See  also  the  same  opinion  expressed  by  Gould» 
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plaintiff;  for  every  man  must  be  presumed  to  intend  the  na- 
tural and  ordinary  consequences  of  his  own  act.  As  there  is  a 
difference  between  the  malignity  and  injurious  consequences 
of  slanderous  words  spoken  or  written^  the  one  being 
sudden  and  fleeting,  the  other  permanent,  deUberate,  and  dis- 
seminated with  greater  ease;  many  words  which,  if  spoken, 
would  not  be  actionable,  are  actionable  if  published  in  the 
way  of  Ubel  (2).  Hence  the  word  swindler,  if  spoken  of  ano- 
ther, (unless  it  be  spoken  in  relation  to  his  trade  or  business,) 
is  not  actionable^;  but  if  it  be  published  in  the  way  of  libel, 
it  is  actionable^.  Hence,  also,  the  publication  of  a  letter 
containing  some  verses,  in  which  the  plaintiff  was  called  an  itchy 
old  toad,  was  deemed  a  UbeK.  So  the  publication  of  a  letter, 
in  which  the  plaintiff  was  stated  to  be  one  of  the  most  infemsd 
villains  that  ever  disgraced  human  nature,  has  been  holden 
actionable,  without  proof  of  special  damage  8^.  A  fair  and 
candid  comment  on  a  place  of  public  entertainment,  in  a 
newspaper  is  not  a  libel^.  So  a  fair,  temperate,  and  reasonap- 
ble  criticism  on  the  buildings  of  an  architect^,  is  not  libel- 
lous, however  mistaken  in  point  of  taste  the  opinion  may  be, 
or  however  unfavourable  to  the  merits  of  the  architect.  In 
like  manner,  a  comment  upon  a  literary  production  exposing 

c  Austin  y.  Culpepper,  2  Show.  314.  f  Villers  v.  Monsley,  2  Wils.  403. 

Kinp  V.  Lake,  Hardr.  470.  Per  Hale,  g  Bell  v.  Stone,  1  Bos.  &  Pul.  331. 

C.  B.  h  Dibdin  v.  Swan,  1  Esp.N.  P.  C.  28, 
d  Saville  v.  Jardine,  2  H.  Bl.  531.  Kenyon,  C.  J. 

e  J' Anson  v.  Stuart,  1  T.  R.  748.  i  Soane  y.  Knight,  1  M.  and  Malk.  74; 


(2)  In  Bradley  v.  Methwyn,  B.  R.  M.  10  G.  MSS.  which 
was  an  action  on  the  case  for  a  libel,  Ld.  Hardwicke,  C.  J.  observed, 
that  "the  present  case  is  not  for  words,  but  for  a  libel,  in  which 
the  rule  is  different;  for  some  words  may  be  actionable,  or  prosecuted 
by  way  of  indictment,  if  reduced  into  writing,  which  would  not  be 
so,  if  spoken  only.  For  the  crime  in  a  libel  does  not  arise  merely 
from  tiie  scandal,  but  from  the  tendency  wich  it  has  to  occasion 
a  breach  of  the  peace,  by  making  the  scandal  more  public  and 
lasting,  and  spreading  it  abroad;  which  was  so  determined  in  this 
court,  in  the  case  of  King  y.  Grijffin,  Hil.  7  Geo.  2."  This  subject 
was  much  discussed  in  Thorley  v.  E,  of  Kerry,  on  error  in  Ekch. 
Ch.  4  Taunt.  355.  where  a  defamatory  writing,  imputing  hypocrisy 
to  the  earl,  and  that  he  used  religion  as  a  cloak  for  unworthy  pur- 
poses, was  holden  to  be  actionable.  Sir  James  Mansfield,  who  de- 
livered the  judgment,  observing,  that  he  was  bound  by  the  later 
authorities,  although  the  distinction  between  speaking  and  writing 
was  not  to  be  found  in  Rolle's  Abridgment,  or  the  earlier  editions 
of  Comyn's  Digest :  The  action  was  a  common  action  on  the  case, 
and  not  an  action  for  scandalum  magnatum. 
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its  follies  and  errors^  and  holding  up  the  author  to  ridicule^ 
wiU  not  be  deemed  a  libel,  provided  such  comment  does  not 
exceed  the  limits  of  fair  and  candid  criticism,  by  attacking 
the  character  of  the  writer,  imconnected  with  Ins  publication: 
and  a  comment  of  this  description  every  one  has  a  right  to 
publish,  although  the  author  may  suffer  a  loss  from  it.  Such 
a  loss  the  law  does  not  consider  as  an  injury;  it  is  a  loss 
which  the  party  ought  to  sustain,  inasmuch  as  it  is  the  loss  of 
fame  and  profits  to  which  he  was  not  fairly  entitled'^.  But 
if  a  person,  under  the  pretence  of  criticising  a  literary  work, 
defames  the  private  character  of  the  author,  and  instead  of 
writing  in  the  spirit,  and  for  the  purpose  of  fiur  and  candid 
discussion,  travels  into  collateral  matter,  and  introduces  facts 
not  stated  in  the  work,  accompanied  with  injurious  com- 
ments upon  them,  such  person  is  a  libeller,  and  liable  to  an 
action^  So  where  defendant  published  of  a  painting,  pub- 
licly exhibited,  that  it  was  a  mere  daub,  with  other  strong 
terms  of  censure;  it  was  holden%  that  it  was  a  question  for 
the  jury,  whether  it  was  a  fair  and  temperate  criticism,  or 
only  a  vehicle  of  personal  malignity  towards  the  plaintiff. 
An  advertisement  in  a  public  paper,  strongly  reflecting  upon 
the  character  of  an  individual  who  has  been  declared  bank- 
rupt is  libellous'',  although  published  with  the  avowed  in- 
tention of  convening  a  meeting  of  the  creditors  for  the  pur- 
pose of  consulting  upon  the  measures  proper  to  be  adopted 
for  their  own  security,  if  the  legal  object  might  have  been 
attained  by  means  less  injurious.  A  fair,  plain,  unvarnished 
account  of  the  proceedings  of  a  court  of  justice,  is  not  a  li- 
bel^  (3),  but  a  highly  coloured  account  of  such  proceedings 

k  Can-  ▼  Hood,  1  Campb.  355.  n.  El-  m Thompson  v.  Shackell,  M.  &  Malk. 

lenboTough»  C.  J.  M'Leod  v.  Wak-  187.  Best,  C.  J. 

Icy,  3  C.  and  P.  311.  n  Brown  v.  Cioome,  2  Stark.  N.  P.  C. 

1   Nightingale  v.  Stockdale,  London  297. 

Sattinga  after  H.  T.  49  G.  3.  Ellen-  o  Curry  v.  Walter,  1  Bos.  k  Pul.  525. 

borough,  C.  J.  but  see  t  M.  &  S.  279,  281. 


(3)  In  the  case  of  The  King  v.  Wright,  8  T.  R.  293,  the  court 
refused  to  grant  a  crimiiial  mformation  against  a  bookseller  for 
printing  a  true  copy  of  a  Report  of  a  Committee  of  the  House  of 
Commons,  though  it  reflected  on  the  character  of  an  individual. 
In  Stockdale  v.  Hansard,  tried  in  B.  R.  before  Ld.  Denman,  on  the 
7th  of  February,  1837,  13  Leg.  Obs.  303,  4.  the  C.  J.  told  the  jury, 
that  the  fact  of  the  House  of  Commons  having  directed  Messrs. 
Hansard  to  publish  all  their  parliamentary  reports  and  papers  was  no 
justification  to  them  for  publishing,  for  money,  a  parliamentary  report 
containing  a  libd.    The  court  of  B.  R.  who  decided  R.  v.  Wright^ 

YOL.  II.  2  B 
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mixed  up  with  insinuations  of  perjuryP,  cannot  be  justified; 
nor  can  a  statement  of  the  drcumstances^  given  as  £rom  the 
mouth  of  counsel^  instead  of  being  accompanied  or  corrected 
by  the  evidence.  Nor  is  it  lawful  to  publish  even  a  correct 
account  of  the  proceedings  of  a  court  of  justice,  or  of  a  pre- 
liminary inquiry  before  a  magistrate,  if  such  account'  con- 
tain matter  of  a  scandalous,  bl&sphemous,  or  indecent  nature. 
A  false  or  scandalous  matter  contained  in  a  petition  to  a 
committee  of  Parliament*,  or  in  articles  of  the  peace  exhi- 

p  Stiles  ▼.  Nokes,  7  Bast,  493.  s  1  Hawk.  B.  1.  c.  73.  s.  8.  MouHoq 
q  Saunders  v.  Mills,  6  Bingh.  213.  v.  Clapham,  B.  R.  E.  15  Car.  1.  Sir 

r  R.  V.  Mary  Carlile,  3  B.  &  A.  167.        W.  Jones,  431.    March,  20.  S.  C. 
Duncan  ▼.  Thwaites,  3  B.  Ac  C.  556. 


consisted  of  Kenyon,  C.  J.,  Grose,  J.,  and  Liawrence,  J.  Kenyon,  C.  J. 
considered  that  a  report  of  one  of  the  houses  of  Parliament  could  not 
be  deemed  a  libel;  and  Lawrence,  J.  thought  the  publication  of  pro- 
ceedings in  Parliament,  like  that  of  proceeding^  in  courts  of  justice, 
was  of  advantage  to  the  public.  Wright  was  not,  as  Hansard  was, 
the  publisher,  acting  under  the  authority  of  the  House  of  Commons, 
but  a  stranger,  who  had  printed  and  circulated  copies  of  the  report 
for  his  own  benefit. 

"It  must  not  be  taken  for  granted,  that  the  pubHcation  of  every 
matter  which  passes  in  a  court  of  justice,  however  truly  represented, 
is,  under  all  circumstances,  and  with  whatever  motive  published, 
justifiaUe;  but  that  doctrine  must  be  taken  with  grains  of  allow- 
ance." Per  Ld.  Elllenborough,  C.  J.  and  Grrose,  J.  in  Stiles  v. 
Nokes,  7  East,  503.  ''It  often  happens  that  circumstances  ne- 
cessary for  the  sake  of  public  justice  to  be  disclosed  by  a  witness  in 
a  judicial  inquiry,  are  very  distressing  to  the  feelings  of  individuals, 
on  whom  they  reflect;  and  if  such  circumstances  were  afterwards 
wantonly  published,  I  should  hesitate  to  say,  that  such  unnecessary 
publication  was  not  libelloufi,  merely  because  the  matter  had  been 
given  in  evidence  in  a  court  of  justice. "  Per  Lord  Ellenborough, 
C.  J.,  S.C.  "If  a  member  of  Parliament  publish  in  the  news- 
papers his  speech,  as  delivered  in  Parliament,  and  it  contains 
charges  of  a  slanderous  nature  against  an  individual,  an  information 
will  lie  for  a  libel;  though  had  the  words  been  merely  delivered  in 
Parhament,  they  would  be  dispunishable  in  the  courts  at  West- 
minster." The  King  v.  Ld,  Abingdon,  1  Esp.  N.  P.  C.  226. 
The  King  v.  Creevey,  1  M.  and  S.  273.  S.  P.  and  that  the  circum- 
stance of  the  speech  being  published  for  the  purpose  of  correcting  a 
misrepresentation,  will  not  render  the  author  less  amenable  to  the 
common  law  in  respect  of  the  pubhcation.  "It  does  not  follow  that 
because  a  counsel  is  privileged  as  to  what  he  delivers  in  a  court  of 
justice,  a  publisher  may  circulate  his  expressions  in  a  printed  paper. " 
Per  Park,  J.  Roberts  v.  Brown,  10  Bingh.  525.  4  M.  and  Sc.  407. 
S.  C. 
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bited  to  justices  of  the  peace^  or  in  any  other  proceeding  in 
a  regalar  court  of  justice,    will  not  make   the   complaint 
»!nount  to  a  UbeL    So,  fairly  to  comment  on  a  petition, 
which  has  been  presented  to  the  House  of  Commons,  is  not 
libellous^.    Although  that  which  is  written  may  be  injuri- 
ous to  the  character  of  another^,  yet  if  done  bond  fide,  or 
with  a  view  of  investigating  a  ftct,  in  which  the  party  mak- 
ing it  is  interested,  it  is  not  libellous.     Hence,  where  an  ad- 
vertisement was  published  by  the  defendant,  at  the  instiga- 
tion of  A,  the  plaintiff's  wife,  for  the  purpose  of  ascertaining 
whether  the  plaintiff  had  another  wife  living  when  he  mar- 
ried A.;  it  was  holden,  that  although  the  advertisement 
might  impute  bigamy  to  the  plaintiff,  yet  having  been  pub- 
lished under  such  autiiority,  and  with  such  a  view,  it  was  not 
libellous.      A  letter  written  confidentially  to  persons  who 
employed  A.  as  their  solicitor',  conveying  charges  injurious 
to  his  professional  character  in  the  management  of  certain 
concerns  which  they  entrusted  to  him,  and  in  which  B.  the 
writer  of  the  letter  was  likewise  interested,  was  holden  not 
to  be  a  libeL     So  where  the  defendant  had,  on  application  for  a 
character,  stated  in  a  written  answer,  that  the  plaintiff  had, 
whilst  in  her  service^  conducted  herself  disgracefully,  and  that 
she  had  since  been  a  prostitute;  and  a  similar  statement  had 
been  made  by  the  defendant  to  persons  who  had  recommended 
the  plaintiff  to  her:  it  was  holden^r^  that  they  were  privileged 
communications,  and  that  the  plaintiff  was  properly  nonsuited 
for  want  of  proof  of  malice.    But  where  uie  master  wrote  a 
first  letter,  without  a  previous  application,  and  then  a  second 
in  answer  to  inquiries  made  of  him  as  to  plaintiff's  character. 
Lord  Tenterden,  C.  J.  left  it  to  the  jury  to  say,  whether  the 
communication  contained  in  that  letter  was  made  by  the 
master  bond  fidcy  acting  under  a  belief  that  he  was  discharg- 
ing a  duty  which  he  owed  to  the  party  who  was  about  to 
take  the  plaintiff  into  his  service,  or  whether  it  was  made 
maliciously,  with  an  intention  of  doing  an  injury  to   the 
plaintiff;  and  the  jury  having  found  that  the  communication 
was  maliciously  maae,  the  court'  refused  to  disturb  the 
verdict. 

A  petition  addressed  by  a  creditor  of  an  officer  in  the  army 
to  the  secretary  at  war*  bond  fide,  and  with  a  view  of  obtain- 
ing, throi;^h  his  interference,  the  payment  of  a  debt  due; 

t  Dumie  y.  Andenon,  Ry.  k  M.  287.    y  Child  ▼.  Affleck,  9  B.  and  C.  403. 

See  alio  3  Bingh.  88.  z  Pattison  v.  Jones,  ft  B.  &  C.  578. 

u  DeUny  v.  Jones,  4  Esp.  N.  P.  C.  191 .    a  Fairman  v.  Ivet,  5  B.  Jc  A.  642. 
X  M'DQugall  T.  Claridgei  1    Campb. 

267.     Ld.  EUeDborougfa,  C.  J. 

2  B  2 
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and  containing  a  statement  of  facts  which^  though  derogatoiy 
to  the  officer's  character,  the  creditor  beUeved  to  be  true,  is 
not  a  malicious  libel  for  which  an  action  is  maintainable.  A 
defamatory  writing^,  expressing  only  one  or  two  letters  of  a 
name,  in  such  a  manner,  that,  from  what  goes  before  and 
follows  after,  it  must  necessarily  be  understood  to  signify 
such  a  particular  person,  in  the  plain,  obvious,  and  natural 
construction  of  the  whole,  and  would  be  nonsense  if  strained 
to  any  other  meaning,  is  as  properly  a  libel;^  as  if  it  had  ex- 
pressed the  whole  name  at  large;  for  it  brings  the  utmost 
contempt  upon  the  law,  to  suffer  its  justice  to  be  eluded  by 
such  trming  evasions.  A  justice  of  the  peace  has  authority^ 
to  issue  his  warrant  for  the  arrest  of  a  party  charged  with 
having  pubUshed  a  libel;  and  upon  the  neglect  of  the  party 
so  arrested  to  find  sureties,  may  commit  him  to  prison,  there 
to  remain  until  he  be  delivered  by  due  course  of  law.  Persons 
in  partnership,  as  bankers,  may  without  shewing^  the  propor- 
tion of  their  respective  shares,  join  in  an  action  for  a  libel 
against  them  in  respect  of  their  business. 


II.  Of  the  Declaration  and  PleadinffS. 

Venue. — ^This  is  a  transitory  action,  and  consequently  the 
venue  may  be  laid  in  any  county.  It  may  be  stated,  as  a 
general  rule,  that  the  venue  cannot  be  changed  in  this  action ; 
to  this  rule,  however,  there  are  the  two  following  exceptions. 
1st,  Where  the  writing  and  publication  are  confined  to  the 
same  county®.  In  this  case  the  venue  may  be  changed  into 
such  county^.  2d,  If  the  Ubel  be  sent  out  of  England  in  a 
letter,  the  venue  may  be  changed  into  that  county  in  which 
the  letter  was  written?. 

According  to  the  usual  form  of  the  declaration  in  this  action, 
after  the  pi^tory  averments  which  the  circumstances  of  the 
case  may  render  necessary  as  inducement  to  the  action,  the 
plaintiff  states,  '^  that  the  defendant  falsely  and  maliciously 

b  Hurt's  Case,  Trm.  12  Ann.  Hawk,  e  Pinkney  v.  Collins,  1  T.  R.  671. 

book  I,  c.  73.  s.  5.  f  Freeman  t.  Norris,  3  T.  R.  306.  E. 
c  Butt  ▼.  Conant,  1  Bred.  &  Bins^h.        ofKerryv.Thorley,B.R.M.  49.0.3. 

548.  MS.  S.  P, 

d  Forster  and  two  others  y.  Lawson,  g  Metcalf  v.  Markham,  3  T.  R.  852. 

3  Binf(h.  452. 
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wrote  and  pubUshed  (4)  of  and  concerning  (5)  the  plaintiff  a 
false,  &c.  libel,  which  libel  is  according  to  the  tenor  and  ef- 
fect following  :^'  the  libel  is  then  set  forth  in  hcBC  verba,  ac- 
companied, however,  with  the  necessary  innuendos,  in  order 
to  illustrate  and  explain  the  tendency  and  bearing  of  the  libel, 
and  to  give  it  its  force  and  application ;  and  in  this  part  of  the 
declaration  care  must  be  taken,  that  the  libel  be  so  set  forth 
as  to  agree  with  that  produced  in  evidence.  Where  the 
libellous  meaning  is  apparent  on  the  face  of  the  libel,  innu- 
endos are  unnecessary;  but  though  they  be  unnecessarily 
introduced,  and  be  unsupported  by  pre&tory  averments,  they 
do  not  vitiate  the  declaration^.  The  words  of  the  libel  ought 
to  be  stated  on  the  record,  in  order  that  the  defendant  may, 
if  he  thinks  fit,  demur,  and  bring  before  the  court  the  question 
whether  they  amount  to  a  libel.  Hence  it  is  not  sufficient 
to  declare  that  the  defendant  published  a  libel  concerning  the 
plaintiff  in  his  trade,  purporting  that  his  beer  was  of  bad 
quality,  and  sold  by  d^cient  measure ;  the  libel  itself  ought 
to  be  set  out.  And  such  declaration  is  bad  on  general  de- 
murrer^. Neither  is  it  sufficient  to  state  that  the  libel  con- 
tains in  sttbstance^  the  matters  following.  If  the  libel  be 
written  in  a  foreign  language,  the  original  should  first  be  set 
forth  in  the  dediu^tion,  and  then  the  translation^  The  de- 
claration concludes  with  the  damage,  either  general,  which  the 
law  supposes  to  have  been  sustained,  or  special,  which  the 
party  has  actually  sustained,  in  consequence  of  the  publica- 
tion of  the  libeL 

Of  the  Pleadmgs. 

Money  cannot  be  paid  into  court  in  an  action  for  Ubel. 
See  Stat.  3  &  4  W.  4.  c.  42.  s.  21.    The  defendant  may  plead 

h  2  Starkie  on  Libel,  Appendix,  cites  k  Wrig^ht  v.  Clements.    In  arrest  of 
Archbishop  of  Tuain  v.  Robeson,  5        jud^ent,  3  B.  &  A.  503. 

Bingh.  17.  1  Zenobio  v.  Axtel,  6  T.  R.  162. 

i  Wood  ▼.  Brown,  6  Taunt.  169. 


(4)  Although  the  publication  of  the  libel  must  be  stated  in  the 
declaration,  yet  it  will  be  sufficient  to  state  such  matter  as  -amounts 
to  a  publication,  without  using  the  formal  word  published.  Bal^wim 
T.  ElpMnston,  2  Bl.  R.  1037. 

(5)  Judgment  was  arrested  after  verdict,  because  it  was  not  laid 
that  the  libel  was  "  of  or  concerning  plaintiff,"  in  Ltowfield  t.  Ban- 
croft  and  another,  Str.  934.  and  in  22.  v.  Marsden,  4  M.  and  S.  164. 
See  also  Clement  v.  Fisher,  7  B.  and  C.  459. 
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the  general  issue,  not  guilty,  which  under  the  new  rule  H.T. 
4  W.  4.  operates  as  a  denial  only  of  the  breach  of  duty  or 
wrongfid  act  alleged  to  have  been  committed  by  the  defendant, 
and  not  of  the  facts  stated  in  the  inducement,  and  no  other 
defence  than  such  denial  is  admissible  under  that  plea :  all 
other  pleas  in  denial  must  take  issue  on  some  particular  mat- 
ter of  fact  alleged  in  the  declaration.  If  the  supposed  hbel 
amounts  only  to  what  is  termed  a  privileged  communication, 
this  is  a  defence  which  may  be  set  up  under  the  plea  of  not 
guilty^,  notwithstanding  the  foregoing  rule.  The  proper  mean- 
ing of  a  privileged  communication  is  this,  that  the  occasion  on 
wUch  the  communication  was  made,  rebuts  the  inference 
primd  facie  arising  from  a  statement  prejudicial  to  the  charac- 
ter of  the  plaintiff,  and  puts  it  upon  him  to  prove  that  there 
"was  malice  in  fact ;  that  the  defendant  was  actuated  by  motives 
of  personal  spite  or  iU  will  independent  of  the  occasion  on 
which  the  communication  was  made^. 

If  the  matter  of  the  libel  be  true,  the  defendant  hiay  plead 
it  in  justification ;  but  in  such  justification,  if  there  be  any 
thing  specific  in  llie  subject,  issuable  facts  ought  to  be  stated, 
and  not  general  charts  of  misconduct;  for  where  a  libel 
charged  an  attorney  with  gross  negligence,  fidsehood,  prevari- 
cation, and  excessive  bills  of  costs  in  the  business  which  he 
had  conducted  for  the  defendant ;  it  was  holden^  that  a  plea 
in  justification  repeating  the  same  general  charges,  without 
specifying  the  particular  acts  of  misconduct,  was  bad,  upon 
demurrer ;  and  that  it  was  incumbent  on  the  defendant,  who 
must  be  taken  to  know  the  particular  acts  of  misconduct,  to 
disclose  them.  And  if  the  plea  professes  to  justify  the  whole 
libel,  but  in  effect  justifies  a  part  only,  it  will  be  bad :  as 
where  the  libel  chained  the  defendant  with  having  stolen 
doth  and  velvet,  and  the  plea  justified  the  accusation  only 
as  to  taking  the  velvet,  it  was  holden^  ill;  so  where  the 
libel  charged  that  plaintiff,  a  proctor,  had  been  suspended 
three  times,  twice  by  Sir  Johin  Nicholl  and  once  by  Lord 
Stowell,  whereby  his  neighbours  had  been  led  to  think  he 
was  guilty  of  extortion ;  and  the  plea,  professing  to  answer 
the  whole,  justified  only  one  of  the  suspensions,  viz.  one  by 
Sir  John  Nicholl,  and  omitted  the  other  two  specific  charges, 
it  was  holden^  bad.  It  is  sufficient,  however,  if  the  charge  on 
the  plaintiff^s  conductAn  the  libel  is  substantially  met  and 

a  Lillie  y.  Price,  1  Nev.  &  P.  16.  c  Holmes,  gent  one«  &c.,  ▼.  Cateaby, 
b  Per  Parke,  B.  Wright  v.  Woodgate,        1  Taunt.  643. 

2  Cr.  M.  &  R.  577 ;  1  Tyr.  and  Gr.  d  Johns  y.  GittingSj  Cro.  EUz.  239. 

12.  S.  C.  e  Clarkaon  y.  Lawson,  6  Bingh.  266. 
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answered  in  the  justification^  It  is  unnecessary  to  repeat 
every  word,  which  might  have  been  the  subject  of  the  original 
comment.  So  much  must  be  justified  as  meets  the  sting  of 
the  charge ;  but  if  any  thing  be  contained  in  a  charge  which 
does  not  add  to  the  sting  of  it?^  that  need  not  be  justified.  It 
is  not  any  bar  to  the  action^  that  the  plaintiff  has  been  in  the 
habit  of  libelling  the  defendant^ ;  although  it  may  operate  in 
mitigation  of  the  damages.  It  is  not  sufficient  to  plead  that 
the  defendant  received  the  libellous  statement  from  another^ 
and  that,  upon  publication^  he  disclosed  the  author's  name'. 
Where  the  libel  tended  to  make  a  man  ridiculous^  it  was  hol- 
den  to  be  no  defence^^^  that  he  himself  told  the  same  story  to 
a  party  of  friends. 

Where  the  defendant  pleaded  a  justification  only  without 
the  general  issue^  he  was  formerly^  entitled  to  begin.  But, 
according  to  Tindal,  C.  J.,  in  Carter  v.  JaneSy  sittings  after 
Trin.  T.  3  W.  4.  1  Moody  and  Rob.  281,  "a  resolution  has 
recentiy  hteen  come  to  by  all  the  judges,  that  in  cases  of  slan- 
der, libel,  and  other  actions,  where  the  plaintiff  seeks  to  recover 
actual  damages,  of  an  unascertained  amoimt,  he  is  entitled  to 
begin,  although  the  affirmative  of  the  issue  may,  in  point  of 
form,  be  with  the  defendant.'^ 

It  seems,  that  where  the  allegations  in  a  libel  are  divisible, 
one  part  may  be  justified  separately  from  the  rest,  if  a  proper 
justification  can  be  made  out^'.  But  where  the  declaration 
stated,  that  the  defendant  published  a  libel  with  intent  to 
cause  it  to  be  believed,  that  the  plaintiff  had  been  guilty  of 
feloniously  stealing  a  horse ;  and^the  justification  only  stated, 
that  the  plaintiff  was  on  certain  grounds  suspected  oi  stealing 
it;  it  was  holden^,  on  demurrer,  to  be  insufficient. 

To  this  action  the  defendant  may  plead  the  statpte  of  limi- 
tations^, that  is,  ^'that  the  cause  of  action  did  not  accrue  at 
any  time  within  six  years  next  before  the  commencement  of 
the  plaintiff^s  action.^^ 

f  Edward!  ▼.  Bell,  1  Bing:fa.  403.  Gardiner,  R.  R.  Middlesex  Sitting 

g  lb.  after  M.T.2  W.  4.  Tenterden,  C.  J. 

h  Finnerty  v.  Tipper,  2  Campb.  76.  MSS.  S.  P. 

i  De  Creiplgny  v.  Welle8ley,5  Bingh.  m  See  opinion  of  Tenterden,  C.  J.  jn 

392.  following  case, 

k  Cook  ▼.  Ward,  6  Bingh.  409.  n  Mountney  ▼.  Watton,  2  B.  /ind  Ad. 

1  Cooper  V.  Wakley,    Moody  &   M.  673.    ^L 

248.    Tenterden,  C.  J.    Kcarth  v.  o  21  Jacjtc.  16. 
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III.  Of  the  Evidence. 

The  libel  must  be  produced,  and  before  it  is  read,  it  must 
be  proved  that  is  was  published  by  the  defendant.  The  mode 
of  publication  may  be  proved  in  order  to  enhance  the  da- 
mages. The  mere  partmg  with  a  libel,  with  such  an  intent, 
whereby  a  defendant  loses  all  power  of  future  control  over  it^ 
is  an  uttering,  which  seems  to  be  the  meaning  of  the  word 
publishinffy  wimout  an  actual  communication  of  the  contents 
of  the  paperP.  If  it  be  proved,  that  the  libel  was  bought  in 
the  shop  of  a  bookseller^i,  of  a  person  acting  in  the  shop  as 
the  servant  of  the  bookseller,  mis  will  be  primd  facie  evi- 
dence of  a  publication  by  the  bookseller,  inasmuch  as  he  has 
the  profits  of  the  shop,  and  is  therefore  answerable  for  the 
consequences.  Where  a  publication  is  de&matory,  the  law 
infers  malice'^,  unless  any  thing  can  be  drawn  from  the  cir- 
cumstances attending  the  publication  to  rebut  that  mference. 
If  the  libel  be  in  a  foreign  language,  in  which  case,  as  it  has 
already  been  observed,  the  libel  must  be  set  forth  in  the  de- 
claration, both  in  the  original  language  and  in  the  EngUsh 
translation,  further  proof  will  be  necessary  (7). 

Where  a  Ubellous  paragraph,  as  proved,  contained  two  re- 
ferences, by  which  it  appeared  to  be  in  fact  the  language  of  a 
third  person  speaking  of  the  plaintiff^s  conduct,  and  the  de- 
claration in  setting  it  out  had  omitted  those  references :  it  was 
holden"  that  these  omissions  altered  the  sense  of  the  remain- 
der, and  the  variance  was  fittal.   In  an  action  for  a  Ubel^  after 

p  R.  ▼.  Burden,  4  B.&  A.  135.  a  Cartwright  v.  Wright,  S  B.  &  A.  615. 

q  R.  y.  Almon,  5  Burr.  2686.  t  Lee  v.  Uuion,  Peake'sN.  P.  C.  166. 
r  Per  Le  Blanc,  J.  in  R.  v.  Creevey,  1 
M.  &  S.  273. 


(7)  In  the  case  of  the  R,  v.  Peltier,  which  was  an  information 
against  defendant  for  a  hbel  on  Napoleon  Bonaparte,  the  evidence 
on  the  part  of  the  proeecation  was  as  follows :  A  witness  proved, 
that  he  had  purchased  several  copies  of  the  book,  containing  the 
libel  in  question,  of  a  certain  bookseller,  which  copies  he  had 
marked  at  the  time.  2.  The  bookseller  proved  that  defendant  was  the 
pablisher  of  the  book,  qMl  employed  him  to  dispose  of  the  copies  on 
his  accoimt,  and  that  h?nad  accounted  for  them.  3.  An  interpreter 
was  then  called,  who  swore  that  he  understood  the  French  language, 
and  that  the  translation  was  correct.  The  interpreter  then  read  the 
whole  of  that  which  was  charged  to  be  a  libel  in  the  original,  and  them 
the  translation  was  read  by  the  clerk  at  Nisi  Prius, 
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the  libel,  on  which  the  action  was  brought,  had  been  read,  the 
plaintiff's  counsel  offered  in  evidence  other  libels  written  by 
the  defendant.  This  having  been  objected  to,  on  the  ground 
that  the  plaintiff  could  not  give  in  evidence  any  thing  which 
would  of  itself  constitute  a  ground  for  a  distinct  action ;  Lord 
Kenyon,  C.  J.  said,  he  thought  that  the  evidence  was  ad- 
missible, and  compared  it  to  actions  for  slander,  in  which, 
evidence  of  other  words,  besides  those  stated  in  tiie  declara- 
tion, was  usually  received  [to  shew  the  malice  of  the  defend- 
ant (8).] 

In  an  action  on  the  case  for  pubtishing  a  libel  against  the 
defendant  in  a  paper  entitied  the  Weekly  Political  Register'*, 
a  witness  was  c^ed,  who  proved  that  he  had  purchased  one 
of  tiie  papers  containing  the  libel  in  question  before  the  action 
was  brought;  he  was  then  proceeduig  to  prove  that  he  had 
purchased  anotiier  copy  of  the  same  paper  after  tiie  action 
was  brought.  This  was  objected  to,  on  the  part  of  the  de- 
fendant, oh  the  ground  that  the  publication  of  the  last-men- 
tioned copy  might  become  the  subject  of  a  future  action,  and, 
therefore,  that  it  ought  not  to  be  given  in  evidence  to  increase 

u  Plnnkett  y.  Cobbett,  before  Ld.  EUenborough,  Middlesex  Sittings,  26th 

May,  1804.    MSS. 


(8)  Charlter  v.  Barret,  Peake's  N.  P.  C.  22.  So  in  Rustel  v. 
Macquister,  Middlesex  Sittings  after  H.  T.  1807.  1  Campb.  49.  n. 
the  plaintiff,  having  proved  the  words  laid  in  the  declaration,  offered 
evidence  of  other  actionable  words  spoken  by  the  defendant  after- 
wards ;  this  being  objected  to  on  the  ground  that  these  latter  words 
might  become  the  subject  of  a  future  action,  Ld.  EUlenborough  over- 
ruled the  objection,  observing  that  evidence  might  be  given  of  any 
words  as  wdl  as  any  act  of  the  defendant  to  shew  ^  tmimo  he  spoke 
the  words  which  were  the  subject  of  the  action.  Still,  however,  it 
would  be  the  duty  of  the  judge  to  tell  the  jury,  that  they  must  give 
damages  for  those  words  only,  which  were  the  subject  of  the  action. 
So  per  Sir  J.  Mansfield,  in  FHnnerty  v.  Tipper,  2  Campb.  76.  "  In 
actions  for  words,  it  has  been  allowed  to  give  evidence  of  words  sab- 
sequentiy  spoken,  for  the  purpose  of  shewing  that  the  original  words 
were  spoken  maliciously  and  to  injure  :*'  but  see  Mead  v.  Daulngny, 
Peake's  N.  P.  C.  125.,  wherein  an  action  for  slander.  Lord  Kenyon, 
C.  J.  confined  this  doctrine  to  words  not  actionable  in  themselves; 
admitting,  however,  that  such  words  migl^j^  be  given  in  evidence, 
although  it  appeared  they  were  not  spoken  to  the  same  person,  to 
whom  the  slander  was  alleged  in  the  declaration  to  have  been  spoken. 
N.  This  distinction  was  exploded  by  Lord  EUlenborough  in  the  pre-: 
ceding  case  of  Rusiel  v.  Maequieter,  who  observed  that  it  was  not 
founded  upon  any  principle. 
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the  damages  in  this  action.  But  Lord  EUenborongfa,  C.  J. 
uras  of  opinion,  that  although  it  was  not  admissible  for  the 
purpose  of  aggravating  the  damages,  yet  it  was  evidence  to 
shew  that  the  paper  was  circulated  deliberately.  But  in 
Fbmerty  v.  T^er^,  Sir  J.  Mansfield  ruled,  that  the  plaintiff 
could  not  give  in  evidence  other  subsequent  libels  published 
concerning  him  by  the  defendant,  unless  they  directly  re- 
ferred to  die  libel  set  forth  in  the  declaration.  And  in  Stuart 
V.  LoveU,  2  Stark.  93.  Lord  Ellenborough,  C.  J.  held  that  the 
plaintiff  could  not  give  in  evidence  subsequent  publications 
by  the  defendant,  where  the  intention  of  the  puoUcation  in 
question  was  not  equivocaL 

Under  the  plea  of  not  guilty,  the  plaintiff  cannot  adduce 
evidence  to  shew  that  the  allegations  in  the  libel  are  falser. 
But  in  an  action  for  a  libel  purporting  to  be  a  report  of  a  co- 
roner's inquest,  evidence  of  the  correctness  of  the  report  is 
admissible  imder  the  general  issue  b  mitisation  of  damages* ; 
but  evidence  of  the  truth  or  falsehood  of  the  &cts  stated  at 
the  inquest  is  not  admissible  on  either  side. 

Where  a  libel  contains  matters  imputing  to  another  a  crime 
capable  of  being  tried,  evidence  cannot  be  received  at  the 
trial  of  the  truth  of  those  imputations.  Where,  therefore, 
the  libel  contained  imputations  tnat  certain  persons  at  M.  had 
been  guilty  of  murder,  the  court  held^,  that  the  judge,  at  the 
trial,  properly  refused  evidence  of  the  truth  of  the  transac- 
tions stated  in  the  libel  to  have  taken  place  at  M. 

General  evidence,  that  the  plaintiff  has  been  in  the  habit  of 
libelling  the  defendant^  is  inadmissible.  The  defendant  can- 
not be  allowed<^  to  do  more  than  prove  the  publication,  by  the 
pLaitttiff,  of  libels  which  are  connected  with  the  libel  which  is 
the  subject  of  the  action ;  and  clearly  applicable  to  the  de- 
fendant's^ libeL 

It  is  not  competent  to  a  defendant  chiu|;ed  with  having 
published  a  libd,  to  prove  that  a  paper  simikur  to  that  for  the 

J>ublication  of  which  he  is  prosecuted,  was  published  on  a 
bnner  occasion  by  other  persons,  who  have  never  be^i  pro- 
seeuted  for  it^.    Proof  that  the  libel  was  contained  in  a  let- 

X  2  Gampb.  72.  ocmfirmed  in  Wakley  a  R.  v.  Burdett,  4  B.  lb  A.  145. 

▼.  Jolipsoii,   Ry.  and  M.  422.    See  b  Wakley  v.  JobttsoB>  R.  and  M.  422. 

also  May  v.  Brown,  3  B.  and  C.  1 13.  Best,  C.  J. 

and  Tarpley  y.  Blabey,  2  Bingh.  c  2  Stark,  on  Libel,  p.  100,  cites  May 

N.  C.  437.  V.  Brown,  3  B.  ft  C.  113. 

y  Stuart  v.  Lovdl,  2  Stark.  93.  d  Tarpley  v.  Blabey,  2  Bingh.  N.  C. 

z  East  V.  Chapman,  1  M.  k.  Malk.  46.  437. 

Tenterden,  C.  J.  e  R.  v.  Holt,  5  T.  R.  436. 
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ter'  directed  to  the  plamti£F,  and  delivered  into  the  plaintiff's 
hands^  is  not  sufficient  proof  of  publication  to  maintain  an 
action  (9).  The  writing  and  publications  must  be  proved. 
Proof  that  the  defendant  accounted^  for  the  stamp  duties  of 
the  newspaper  in  which  the  libel  was  contsuned  has  been  holden 
to  be  proof  of  publication.  But  see  new  statute^  post,  p.  1074. 
In  an  action  for  a  Ubel,  contained  in  a  letter  writte^  by  the 
defendant's  daughter,  who  usually  wrote  his  letters  of  busi* 
ness,  but  there  not  being  any  eviaence  given  to  shew  that  she 
was  authorized  or  instructed  by  him  to  write  the  letter  in 

auestion,  or  that  he  had  recognized  it ;  it  was  holden^,  that 
dere  was  not  any  evidence  to  go  to  a  jury  against  the  defen* 
daot,  inasmuch  as  it  was  not  an  act  wittun  the  scope  of  the 
daui^ter's  authority.  There  having  been  in  a  hbeUous  letter 
a  reference  to  a  newspaper^,  as  the  authority  upon  which  the 
libel  was  founded^  it  was  holden,  that  the  newspaper  referred 
to  might  be  given  in  evidence  on  the  general  issue^  in  mitiga* 
tion  0?  damages.  Defendant  may  have  the  whole  of  the  pul>- 
Ucation  read  nrom  which  the  passages  charged  are  extracts^. 
Plaintiff  declared  as  proprietor  and  editor  of  a  newspaper°^ ; 
it_  was  proved,  that  pkuntiff  was  proprietor,  but  tiiat  his 
servant  was  editor ;  this  was  holden  to  be  a  fatal  variance. 

The  proceedings  against  the  printers,  publishers,  and  pro- 
prietors of  newspapers,  either  civilly  or  criminally  (10),  for 
any  libel  contained  in  such  paper,  are  much  &cilitated  by 

f  Phillips  V.  Jaosen,  2  Bsp.  N.  P.  C.  i   Harding  t.  Greening,  I  Moore,  (C. 

625.  per  Kenyon.C.  J.  S.P.  admitted  P.)  477.  8  Taunt.  42.  S.  C. 

by  Chambre,  J.  in  R.  t.  Hornbrook,  k  MuUett  y.  Hulton,  4  Esp.  N.  P.  C. 

Devon  bum.  Au.  1812.  MS.  248.    Bllenborough,  C.  J. 

g  1  Moore,  (C.  P.)  477.  I   Cooke  v.  Hugbec,  R.  k  M.  112. 

h  Cook  V.  Ward,  6  Bingh.  409.  m  Heriot  t.  Stuart,  I  Esp.  N.  P.  C.  437. 


(9)  The  same  point  was  admitted  in  Hick's  case,  in  the  Star 
Chamber,  Hob.  215.  Bat  an  indictment  or  infonnation  may  be 
sustained  in  this  case,  because  such  letter  being  a  provocation  to  a 
challenge  and  breach  of  peace,  is  considered  as  a  misdemeanor. 
Per  Chambre,  J.  in  R,  v.  Hornbrook,  Devon  Summer  Assizes,  1812, 
who  there  said,  "  It  is  not  necessary  to  constitute  a  publication  in  a 
criminal  prosecution  to  shew  that  it  has  been  published  to  the  wcurld. 
It  is  sufficient  if  it  is  sent  to  the  party  libelled,  its  criminality  depend- 
ing upon  its  tendency  to  provoke  the  party  libelled  to  a  breach  of 
the  peace." 

(10)  The  proprietor  of  a  newspaper  is  answerable  criminally,  as 
well  as  civilly,  for  the  acts  of  bis  servants,  in  the  publication  of  a  libel, 
although  it  can  be  shewn,  that  such  publication  was  without  the 
privity  of  the  proprietor.     R.  y»  Walter,  3  Esp.  N.  P.  C.  21. 
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Stat.  6  &  7  W.  4.  c.  76j  by  which  it  is  enacted''^  that  no  per- 
son shall  print  or  publish  any  newspaper  before  there  shaU  be 
delivered  at  the  Stamp  Office,  or  to  proper  officers,  a  declaration 
in  writing  containing,  1.  The  correct  title  of  the  newspaper. 
2.  A  true  description  of  the  houses  or  buildings  wherein  such 
newspaper  is  intended  to  be  printed  and  published.  3.  The 
true  name,  addition,  and  place  of  abode  of  the  printer  and 
publisher,  and  of  every  person  resident  out  of  the  united 
kingdom  who  shall  be  proprietor  thereof;  and  also,  of  every 
proprietor  resident  in  the  united  kingdom,  if  not  exceeding 
two,  exclusive  of  printer  and  publisher;  if  they  do,  then  of 
such  two  proprietors,  the  amount  of  whose  respective  propor- 
tional shares  in  the  property,  shall  not  be  less  than  die  pro* 
portional  share  of  any  other  proprietor  resident  in  the  united 
kingdom,  exclusive  of  printer  and  publisher,  specifying  the 
amount  of  their  shares.  This  declaration  is  to  De  signed  by 
printer,  publisher,  and  the  named  proprietors  resident  in  the 
united  kingdom.  The  act  then  directs  when  fresh  declarations 
shall  be  made,  and  before  whom  the  declarations  are  to  be 
made,  and  imposes  a  penalty  if  the  declaration  be  £EJse  or 
defective.  By  s.  8,  such  declarations  are  to  be  filed,  and  cer- 
tified copies  tnereof  shaU  be  admitted  in  all  proceeding's  civil 
and  crinTinal,  and  upon  every  occasion,  touching  any  Jwspa- 
per  mentioned  in  such  declaration,  or  touching  any  publication, 
matter,  or  thing  contained  in  such  newspaper,  as  conclusive 
evidence  of  the  truth  of  aU  such  matters  set  forth  in  such 
declaration,  as  are  required  by  the  act  to  be  therein  set  forth, 
&c.;  and  afber  production  of  the  declaration,  and  of  a  newspaper 
corresponding  in  every  respect  with  the  description  of  it  in  the 
declaration,  it  will  not  be  necessary  to  prove  the  purchase  of 
the  newspaper. 

In  an  action  against  the  publisher  of  a  newspaper,  one  of 
the  proprietors  not  sued  is  a  competent  witness  for  the  de- 
fendant, as  he  is  not  liable  to  contribution  ^^ ;  this  being  an 
action  of  tort. 

It  was  observed  in  the  preceding  section,  that  where  the 
defendant  contends  that  the  libel  is  true,  he  must  justify  on 
record;  but  in  one  caseP,  where  the  facts  to  be  proved  on 
the  part  of  the  defendant  did  not  constitute  a  complete  justi- 
fication; as  where  they  shewed  a  ground  of  suspicion  not 
amounting  to  actual  proof  of  the  plaintiff's  guilt,  it  was 
holden,  by  Eyre,  C.  J.  that  suchyjic/^  might  be  given  in  evi- 

n  S.  6.  p  Knobel  v.  Fuller,  Pcake's  Ev.  287. 

o  Moscati  V.  Lawson,  7  C.  and  P.  35.        Ed.  2.  Peake's  Add.  Cases,  139.  S.C. 
AldersoD,  B. 
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dence,  on  the  general  issue^  in  mitigation  of  damages.  This 
doctrine,  however,  to  the  extent  here  laid  down,  seems  ques* 
tionable  (12).  Where  the  justification  avers  the  truth  of  the 
&cts,  which  form  the  ingredients  of  the  libel,  each  and  every 
of  the  facts  so  alleged  to  be  true,  must  be  distinctiy  proved^  in 
order  to  entide  the  defendant  to  a  verdict  on  the  justification. 

An  executor P  may,  imder  the  stat.  17  Car.  2.  c.  8.  s.  1. 
enter  up  judgment  on  a  verdict  obtained  by  his  testator  in  an 
action  for  a  Hbel. 

o  Weaver  y.  Lloyd,  2  B.  &  C.  678.  p  Palmer  ▼.  Cohen,  2  B.  &  Ad.  966. 


(12)  In  <Sitr  John  Earner  v.  Merle ,  before  Lord  EUlenborougb, 
which  was  an  action  for  words  of  insolvency,  the  defendant  was  per- 
mitted to  prove  that  at  the  time  there  were  rumours  in  circulation 
that  the  plaintiff's  acceptances  were  dishonoured.     And  in  a  case 
before  Le  Blanc,  J.  at  Worcester,  that  learned  judge  received  evidence 
under  the  general  issue,  that  the  plaintiff  had  been  g^ty  of  attempts 
to  commit  the  crime,  which  the  defendant  had  imputed  to  him. 
2  Campb.  253,  254.     So  in  the  case  of  the  E,  of  Leicester  v.  Walter, 
2  Oampb.  251,  the  defendant  was  permitted  to  prove,  under  the  ge- 
neral issue,  in  mitigation  of  damages,  that  before  and  at  the  time  of 
the  publication  of  the  libel,  the  plaintiff  was  generally  suspected  to 
be  guilty  of  the  crime  thereby  imputed  to  him,  and  that  on  account 
of  this  suspicion,  his  relations  and  acquaintances  had  ceased  to  asso- 
ciate with  him.     And  in  Wyat  v.  Gore,  Holt's  N.  P.  C.  299.  Gibbs, 
C.  J.  permitted  the  defendant,  under  the  general  issue,  to  prove  that 
the  substance  of  the  libel  charged  in  the  declaration  had  been  pre- 
viously published  in  a  newspaper,  and  held  that  it  was  not  necessary 
to  lay  a  basis  for  this  evidence  by  producing  the  newspaper.     In 
—  V.  Moor,  in  an  action  of  slander  imputing  a  specific  charge  of 
unnatural  practices  to  plaintiff,  where  the  declaration  contained  the 
usual  allegation  of  good  fame,  &c.  it  was  holden,  that  the  witness 
who  proved  the  words  might  be  asked,  upon  cross-examination,  whe- 
ther he  had  not  heard  reports  in  the  neighbonrhood,  that  the  plaintiff 
had  been  guilty  of  similar  practices,  in  order  to  diminish  the  damages. 
See  1  M.  and  S.  284.     Bat  although  general  reports  have  been  ad- 
mitted in  mitigation  of  damages,  under  the  general  issue,  specific  fects 
are  not  so  admissible.     Mills  v.  Spencer,  Holt's  N.  P.  C.  535,  Gibbs, 
C.  J.  See  also  Waithman  v.  Weaver,  1  D.  &  R.  10,  and  Starkie's  Law 
of  Slander  and  Libel,  vol.  2,  p.  80.  n.  2nd  edition,  where  this  subject 
is  folly  dilbcussed.    In  Saunders  v.  MUls,  6  Bingh.  213,  the  defendant 
(the  editor  of  a  newspaper)  was  permitted,  under  the  general  issue, 
in  mitigation  of  damages,  to  shew  that  he  copied  the  hbellous  para- 
g^ph  from  another  newspaper,  but  was  not  allowed  to  shew  that  it 
had  appeared  concmrentiy  in  several  other  ne¥nspapers.     See  East  v. 
Cki^man,  ante,  p.  1072.  May  v.  Brown,  SB.  &  C.  113.     Watts  v. 
Fraser,  7  C.  and  P.  369. 
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Doubts  hanng  arisen,  whether,  on  the  trial  ci  an  indict- 
ment  or  infonmAion  for  a  libel,  upon  the  plea  of  not  guilty, 
it  was  competent  to  the  jury  to  give  tfamr  rerdict  upon  the 
whole  matter  in  issue,  it  was  by  stat  32  Oeo.  3.  c.  60,  enacted 
awi  declared,  that  the  jury  may  give  a  general  verdict  of 
guilty  or  not  guilty  upon  the  whole  matt^  put  in  issue,  and 
shall  not  be  required  or  directed  by  the  court  to  find  the  de- 
fendant guilty,  merely  on  the  proof  of  the  publication,  and  of 
the  sense  ascribed  to  the  same  in  the  indictment  or  infcHma- 
tion :  provided^,  that  the  court  shall  give  their  opinion  and 
direction  to  the  jury  on  the  matter  in  issue,  as  in  other  crimi- 
nal cases ;  and  provided  also%  that  the  jury  may,  in  their 
discretion,  find  a  special  verdict,  and  also",  that  the  defen- 
dants, if  found  gtiilty,  may  move  in  anrest  of  judgment  as 
before  the  passing  this  act  The  foregmig  statute  does  not 
affect  civil  cases,  but  is  confined  to  criminid^. 

The  reader  who  is  desirous  of  investigatiitt;  the  law  of  Mbel 
and  slander  as  applied  in  Scotland,  is  referred  to  a  very 
learned  and  ingenious  work  published  at  Edinbui^h,  by  John 
Borthwick,  Es(|^.  advocate.  It  is  worthy  of  consideration, 
whether  a  portion  of  that  law  might  not  be  introduced  with 
effect  into  our  system. 

q  8.  S.  s  S.  4. 

rS.  3.  t  Uri  ¥.  M ilne»  4  Bmgh.  196. 


I 


(    1077    ) 


CHAP.   XXVII. 


MALICIOUS  PROSECUTION. 

I.  Of  the  Action  on  the  Case  for  a  MaKciou»  Prosecution, 

and  in  what  Cases  such  Action  may  be  maintained. 
11.  Of  the  DeelaraMtm-^Defence — Evidence. 


I.  Of  the  Action  on  the  Case  for  a  Malicious  Prosecution, 
and  in  what  Cases  such  Action  may  be  maintained. 

An  action  on  the  case  lies  against  any  person  who  maU- 
cioasly^  and  without  probable  cause,    prosecutes  another, 
whereby  the  party  prosecuted  sustains  an  injury,  either  in 
person,  property,  or  reputation.    The  action  on  the  case  for 
a  malicious  prosecution,  bears  a  strong  analogy  to  the  old, 
and  now  obsolete,  action  for  a  conspiracy;  hence,  it  is  fire- 
quendy  termed  an  action  on  the  case  in  the  nature  of  a  con- 
spiracy^.   But  the  grounds  of  the  old  action  for  conspiracy 
are  narrow  and  confined,  when  compared  with  those  on 
which  the  action  on  the  case  for  malicious  prosecution  is 
founded.    The  action  for  a  conspiracy  having  been  framed 
according  to  the  precise  terms  of  a  writ  in  the  register,  whose 
limits  it  does  not  presume  to  trangress,  lies  only  in  cases  where 
two  or  more  persons  malicicmdy  conspire  to  indict  any  person 
fiilsely  of  treason  or  feloiiy^,  who  is  afterwards  lau^Wy  ac- 
quitted.   Hie  action  on  the  case  for  a  malicious  prosecution 
varies  its  form  as  the  circumstances  of  each  particular  griev- 
ance may  require.    Whatever  engines  of  the  law  malice  may 
employ  to  compass  its  evil  designs  against  innocent  and  unof- 

a  Mmh  ▼.  Vauhan  and  another,  Cro.  Trehy,  C.  J.  that  a  conspiracy  Uea 

Eliz.  701.    Mills  ▼.  Mills,  Cro.  Gar,  only  for  procuring  another  to  be  ki- 

239.  dieted  for  tr§a»9»  or  fehitif,  where 

b  See  the  opinions  of  Holt,  C.  J.  and  life  was  in  danger.    Ld«  Ri^.  379» 
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fending  persons^  whether  in  the  shape  of  indictment  or  in^ 
formation^  which  charge  a  party  with  crimes  injurious  to 
his  fame  and  reputation,  and  tend  to  deprive  him  of  his 
liberty;  or  whether  such  mahce  is  evinced  by  malicious  ar- 
rests, or  by  exhibiting  groundless  accusations,  merely  with  a 
view  to  occasion  expense^  to  the  party,  who  is  under  the 
necessity  of  defending  himself  against  them,  this  action  on 
the  case  affords  an  adequate  remedy  to  the  party  injured.  It 
may  be  brought  against  one  only®;  and  where  it  is  brought 
against  two  or  more  defendants,  although  a  conspiracy  be 
aUeged  in  the  declaration,  and  a  verdict  be  found  for  all  the 
defendants  except  one,  yet  plaintiff  will  be  entitled  to  judg- 
ment^. On  the  contrary,  the  action  for  a  conspiracy  must 
be  brought  against  two  persons  at  the  leasts^  because  the  gist 
of  the  action  is  the  conspiracy;  and  iflbne  only  be  foimd 
guilty^,  or  if  all  except  one  are  discharged  by  matter  of  law^, 
the  action  fails.  And  to  maintain  an  action  for  a  conspiracy,  ' 
the  party  indicted  must  have  been  acquitted  upon  a  good 
iAdictment^,  by  verdict,  for  such  is  the  language  of  the  writ, 
^^legitimo  modo  acquietatus/^OT  "lawfully  acquitted,''  which 
imports  such  an  acquittal  of  the  crime  charged  as  will  entitle 
the  party  to  plead  auter  foits  acquit,  in  case  he  be  afterwards 
prosecuted  for  the  same  crime^.  But  in  an  action  on  the  case 
for  a  malicious  prosecution,  it  is  not  necessary  that  the  plain- 
tiff should  allege  or  prove  such  an  acquittal;  for  it  may  be 
brought  under  circumstances  which  preclude^  the  possibility 
of  such  an  acquittal:  as  1st,  where  a  bill  of  indictment  has 
been  preferred  and  returned  ignoramus'^.  2dly,  where  the 
indictment  has  been  preferred  coram  non  judice^.  And 
lastly,  where  a  party  has  been  acquitted  on  a  defect  in  the 
indictment^.  Formerly,  indeed,  it  was  supposed,  that  an  ac- 
quittal on  the  ground  of  the  insufficiency  of  the  indictment 
was  a  material  oDJection,  where  the  subject  matter  of  the  in- 
dictment did  not  affect  the  reputation  of  the  party  accused, 
and  he  had  not  been  imprisoned,  because  scandal  and  impri- 
sonment were  af  Ihat  time  considered  as  the  only  kinds  of 
damage  for  which  this  action  would  lie.  But  it  having 
been  decided,  in  the  case  of  SavUe  v.  RoberU^y  that  the 

c  Moore  t.  Shutter,  2  Show.  295.  k  Bro.  Conspiracie,  pi.  23. 

d  Jonei    T.    Gwynn,    Gilb.  R.    185.  1  Gilb.  199. 

10  Mod.  148.  214.  mPayn  v.  Porter,  Cro.  Jac  490.  Ag^. 

e  Mills  T.  Mills,  Cro.  Car.  239.  2  Roll.  R.  188. 

f  Price  ▼.  Crofts,  Raym.  180.   Pollard  n  1  Roll.  Abr.  112.  pi.  9. 

▼.  Evans  and  others,  2  Show.  60.  See  o  Jones  ▼.  Gwynn,  Gilb.  185.     Wicks 
also  Subley  v.  Mott,  1  Wils.  210.  v.  Fentham,  4  T.  R.  247. 

gr  F.  N.  B.  260.  4to.  ed.  1755.  p  Salk.  13.  Carth.  416.  Ld.  Raym.  374. 

h  28  Ass.  12.  cited  in  F.  N.  B.  260.  S.  C. 

i  lb.  in  nota. 
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txpenae  incurred  by  a  groundless  prosecution,  without  scan- 
dal or  imprisonment  of  the  party  accused;,  was  sufficient  to 
support  this  action  where  the  indictment  was  good,  quo€^ 
the  damage;  it  was  shortly  afterwards  holden,  in  a  case^i 
where  the  subject  matter  of  the  indictment  did  not  affect 
the  reputation  of  the  plaintiff,  and  where  the  only  damage 
which  the  plaintiff  had  sustained  was  the  expense  attend- 
inff  the  prosecution,  that  this  action  might  be  maintained, 
although  l3ie  plaintiff  had  been  prosecuted  on  an  insufficient 
indictment.  Tlie  decision  of  Savile  v.  Roberts^  has  been 
confirmed  by  the  case  of  Smith  v.  Hixon^  Str.  977«  more 
fully  reported  in  Ca,  Temp.  Hardw.  54,  where  it  was  ad- 
judged, that  a  husband  alone  might  maintain  an  action  for 
the  malicious  prosecution  of  his  wife,  the  expenses  of  which 
had  been  defrayed  oy  the  husband.  IThe  case  of  Jones  v, 
GwynOj  was  recognised  in  Chambers  t.  Robinson^  Str.  691. 
and  in  Wicks  v.  Fentham,  4  T.  R.  247,  where  it  was  holden, 
that  this  action  would  Ue,  although  plaintiff  had  been  ac- 
quitted on  a  defect  in  the  indictment,  the  subject  matter  of 
which  did  not  affect  his  reputation.  See  also  Pippett  v. 
Heam,  5  B.  &  A.  634,  where  it  was  holden,  that  an  action 
would  lie  for  the  malicious  prosecution  of  a  bad  indictment 
for  perjury. 

The  CTounds  of  the  action  for  a  malicious  prosecution  are, 
the  nudice  of  the  defendant,  either  express  (1)  or  implied^ 

q  JoDM  T.  Owynn,  Gilb.  185. 10  Mod.    r  Puicell  ▼.  Macnamara,  d  Eaat,  381. 
148.214. 


(1)  If  the  indictmeDt  be  found  by  the  grand  jury,  the  plaintiff 
must  prove  express  malice,  per  Holt,  C.  J.  Lord  Raym.  381,  unless 
the  facts  lie  within  the  knowledge  of  the  defendant.  Parroll  ▼. 
rishwick.  Bull.  N.  P.  14.  cited  by  Park,  J.  in  Willans  v.  Taylor,  6 
Biugh.  189.  but  in  a  fuller  note  of  this  case,  9  East,  362,  n.  (b)  it 
appears  that  this  position  is  hardly  warranted.  The  case  was  this : 
in  an  action  for  maliciously  indicting  the  plaintiff  for  perjury,  where 
the  indictment  was  found,  and  the  plaintiff  acquitted  by  verdict, 
Ld.  Mansfield,  in  summing  up,  said  it  was  not  necessary  to  prove 
express  malice,  for  if  it  appeared  that  there  was  no  probable  cause, 
that  was  sufficient  to  prove  an  implied  malice,  which  was  all  that 
was  necessary  to  be  proved  to  support  this  action.  For  in  this  case 
all  the  facts  lay  in  the  defendant's  own  knowledge,  and  if  there 
were  the  least  foundation  for  the  prosecution,  it  was  in  his  power, 
and  incumbent  on  him,  to  prove  it.  Verdict  for  plaintiff,  50/.  da- 
mages. N.  The  indictment  was  for  perjury  committed  on  the  trial 
of  an  action  for  use  and  occupation,  brought  by  the  defendant 
against  the  plaintiff's  master.     "Where  a  person  is  acquitted  by  a 

v^L.  u.  2  C 
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want  of  probable  cause'  (2)^  and  an  injury  sustained  by  the 
plaintiff^  by  reason  of  the  malicious  prosecution,  either  in  his 
person  by  imprisonment,  his  reputation  by  the  scandal,  or  in 

s  Farmer  v.  Darling,  4  Burr.  11/71. 


jury,  malice  need  not  be  proved  at  first,  on  the  part  of  the  plamttff» 
but  it  is  incttmbent  on  the  defendant  to  shew,  on  the  other  side,  that 
there  was  a  probable  cause;  but  where  the  indictment  is  quashed, 
it  is  necessary  for  the  plamtiff  to  prove  express  malice.  Per  Bur- 
nett, J.  in  Hunter  v.  .FWncA,  Willes,  520.  In  LUwai  v.  Smallman, 
Hereford  Summer  Assizes,  1753.  MSS.  which  was  an  action  for  ma- 
hciously  indicting  plaintiff  for  stealing  a  shovel,  value  \\d.\  it  was 
objected  that  express  malice  had  not  been  proved.  Foster,  J.  over- 
ruled the  objection,  observing,  that  where  the  indictment  is  for 
felony,  there  the  evidence  of  malice  shall  be  left  to  the  jury,  and 
the  defendant  shall  not  object  that  express  malice  is  not  proved.  But 
in  iadictments  for  misdemeanors,  it  was  for  some  time  a  question 
whether  an  action  would  he;  but  it  was  determined,  at  last,  ah  action 
would  he,  but  in  such  action  evidence  of  express  malice  must  be 
given.  In  action  for  mahcious  prosecution,  if  the  indictment  was  not 
found,  that  circumstance  shews  primd  facie  that  there  was  no  proba- 
ble cause,  and  consequently  that  there  was  mahce,  until  it  be  dis- 
proved. If  the  indictment  was  found,  it  throws  the  proof  of  want  of 
probable  cause  and  of  malice  on  plaintiff;  but  in  that  case,  if  want 
of  probable  cause  be  fuUy  proved,  tiiat  is  evidence  to  a  jury  of  malice, 
without  shewing  express  declarations,  or  other  circumstances  of 
malice.  Hilditchv.  Eyles,  C.  B.  London  Sittings,  H.  29  G.  3.  coram 
Wilson,  J.  confirmed  by  the  court  on  motion  for  new  trial.  Holroyd's 
MSS. 

(2)  In  Incledon  v.  Berry,  Devonshire  Summer  Ass.  1805.  1 
Campb.  203,  n.  (a),  recognized  by  Dallas,  C.  J.  in  7\imer  v.  l\tmer, 
Gow's  N.  P.  C.  20.  in  an  action  for  mahciously  indicting  plaintiff 
for  perjury.  Lens,  Seij.  for  the  plaintiff,  having  proved  express  ma- 
lice, contended,  that  it  was  not  necessary  for  him  to  proceed  any  fur- 
ther, and  that  it  lay  on  the  defendant  to  shew  probable  cause  for 
having  instituted  the  prosecution ;  but  Le  Blanc,  J.  ruled,  that  some 
evidence  (though  slight  evidence  would  be  sufficient,)  must  be  given 
on  the  part  of  the  plaintiff  of  want  of  probable  cause,  before  the  de- 
fendant could  be  called  upon  for  his  defence.  In  Wallis  v.  Alpine, 
1  Campb.  204.  n.  Ld.  EUenborough,  C.  J.  held,  that  plaintiff  was  not 
excused  from  giving  evidence  of  want  of  probable  cause,  from  the 
circumstance  of  defendant,  who  had  commenced  a  prosecution,  hav- 
ing neglected  to  prefer  a  bill  of  indictment. 

"The  essentud  ground  of  this  action  is,  that  a  legal  prosecu- 
tion was  carried  on  without  probable  cause.  We  say  dds  em- 
phatically,   because  every  other  allegation  may  be  impUed  from 
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his  property  by  the  expense.  If  the  plaintiff  cannot  prove 
any  such  injury,  he  cannot  maintain  the  action  ^  It  lies  on 
the  plaintiff  to  give  jE»rim^/act6  evidence'*  of  want  of  probable 
cause;  but  slight  evidence^  is  sufficient  to  throw  the  onus 
on  the  defendant  of  shewing  that  there  was  probable  cause. 
By  analogy  to  the  action  for  a  malicious  prosecution^,  the 
law  in  moaem  times  has  permitted  an  action  to  be  maintained 

t  Bynev.  Moore,  5  Taunt.  187.  x  Cotton  ▼.  James,  I  6.  &  Ad.  128. 

u  Willans  ▼.  Taylor,   6  Bingh.   183.  y  Admitted  in  GosUn  ▼.  Wilcock,  2 

affirmed  on  error,  B.  R.  2  B.  &  Ad.        Wils.  305.  per  Ld.  Camden,  C.  J. 

845. 


this;    but  this  must  be  sabstantively  proved,    and  cannot  be  im- 
plied.    From  the  want  of  probable  cause,  malice  may  be,  and  most 
commonly  is,  implied.      The  knowledge  of  the  defendant  is  also 
implied.     A  man,  from  a  malicious  motive,  may  take  up  a  pro- 
secution for  real  guilt,   or  he  may,  from  circumstances  which  he 
really  believes,  proceed  from  apparent  guilt ;  and  in  neither  case  is 
he  liable  to  this  kind  of  action."  Johnstone  v.  Sutton,  1  T.  R.  544, 5. 
"  The  question  of  probable  cause  is  a  mixed  proposition  of  law  and  fact. 
Whether  the  circumstances  alleged  to  shew  it  probable  or  not  proba- 
ble are  true,  and  existed,  is  a  matter  of  fact;  but  whether,  supposing 
them  true,  they  amount  to  a  probable  cause,  is  a  question  of  law." 
Per  Lord  Mansfield,  C.  J.  and  Lord  Loughborough,  C.  J.  in  Sutton 
V.  Johnstone,  1  T.  R.  545.  and  per  Tindal,  C.  J.,  delivering  judgment, 
Willans  v.  Taylor,  6  Bingh,  186.     See  also  Goldingv,  Crowle,  Bull. 
N.  P.  14.    Say.  R.  1.  S.  C,  and  Davis  v.  Hardy,  6  B.  &  C.  225. 
"The  question  of  probable  cause,  arising  upon  the  facts  proved  or 
admitted,  is  a  question  for  the  court,  and  in  general  the  plaintiff  must 
give  some  evidence  shewing  the  absence  of  probable  cause.     But  such 
evidence  is,  in  effect,  the  evidence  of  a  negative,  and  very  slight  evi- 
dence of  a  negative  is  sufficient  to  call  upon  the  other  party  to  prove 
the  affirmative,  especially  where  the  nature  of  the  affirmation  is  such 
as  to  admit  of  proof  by  witnesses,  and  cannot  depend  upon  matters 
lying  exclusively  within  the  party's  own  knowledge,  as  in  some  cases 
of  criminal  prosecution  it  may  do.      Per  Ld.  Tenterden,  C.  J.,  de- 
livering judgment  of  the  court  in  Cotton  v.  James,  1  B.  &  Ad.  133. 
"  It  is  difficult  to  lay  down  any  general  rule  as  to  the  cases  where  the 
opinion  of  a  jury  should  or  should  not  be  taken.    I  have  considered  the 
correct  rule  to  be  this :  if  there  be  any  fact  in  dispute  between  the  pari- 
ties the  judge  should  leave  that  to  the  jury,  telling  them,  if  they  should, 
find  in  one  way  as  to  that  fact,  then,  in  his  opinion,  there  was  no 
probable  cause,  and  their  verdict  should  be  for  the  plaintiff;  if  they 
should  find  in  the  other,  then  there  was,  and  their  verdict  should  be 
for  the  defendant."     Per  Ld.  Tenterden,  C.  J.  Blachford  v.  Dod,  2  B. 
&  Ad.  184.   See  further  on  this  subject,  M' Donald  y,  Rooke,  2  Bingh. 
N.C.  217. 

2  C  2 
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for  maliciously  arresting  or  holding  a  party  to  bail,  either 
where  there  is  not  any  debt  due^  or  where  ihe  party  is  held 
to  bail  for  a  larger  sum  than  is  reaUy  due.  As  in  the  analo- 
gous action  for  a  malicious  prosecution^  it  must  appear  that 
the  prosecution  is  determined',  so  in  the  action  for  a  malicious 
arrest  it  must  be  stated  in  the  declaration,  that  the  first  action 
has  been  determined.  This  allegation  must  also  be  proved*; 
and  it  is  not  sufficient  for  this  purpose  to  put  in  a  judge's 
order  to  stay  proceedings  on  payment  of  costs,  and  to  prove 
that  the  costs  were  paid  accordingly^.  But  proof  that  no  de^ 
claration  was  filed  or  dehvered  witnin  a  year  after  the  return 
of  the  writ  is  sufficient^  to  shew  a  determination  of  the  suit. 
Termination  of  cause  by  stet  processus,  by  consent  of  parties, 
is  not  sufficient.  Wilkinson  v.  Howelj  M.  &  Malk.  495. 
Tenterden,  C.  J.  confirmed  by  court.  So  in  an  action  for 
maliciously  suing  out  a  conmiission  of  bankrupt,  it  must  be 
averred  and  proved^  that  the  commission  was  superseded  [or 
that  the  fiat  was  annulled]  before  the  commencement  of  the 
action;  and  if  this  fact  be  not  proved,  the  plaintiff  ought  to 
be  nonsuited,  though  it  be  not  averred  in  the  declaration,  and 
though  the  defendimt  has  omitted  to  demur.  So  in  an  action 
for  a  malicious  presentment  in  the  ecclesiastical  court,  it  must 
appear  that  the  presentment®  has  been  determined.  To  sup- 
port an  action  for  a  malicious  arrest,  malice,  and  that  the 
arrest  was  without  probable  c^use,  must  be  alleged  and 
proved.  The  mere  not  proceeding  in  an  action  is  not  evi- 
dence of  itself  alone  sufficient  to  support  this  action^.  But 
where  there  are  mutual  dealings  between  two  parties,  and 
items  known  to  be  due  on  each  side  of  the  account,  an  arrest 
for  the  amount  of  one  side  of  the  account  without  deducting 
what  is  due  on  the  other,  is  maUcious,  and  without  probable 
cause  ff.  So  where  A.  arrested  B.  on  an  affidavit  of  debt  for 
money  paid  to  his  use,  but  did  not  declare  until  ruled  to  do 
so,  and  afterwards  discontinued  the  action,  and  paid  the  costs, 
it  was  holden^,  that  this  was  sufficient  pri$nd  facie  evidence 
of  malice  and  of  the  absence  of  probable  cause.  A.,  to  whom 
a  sum  of  money  was  owing  from  B.^,  sued  out  a  writ  against 

z  Parker  r.  Lang^Iey,  Oilb.  R.  1 63.  ad-        order  to  annul  iBat  has  now  the  eHHtci 

judged  on  special  demurrer.  of  a  supersedeas.    See  ante,  p.  266. 

a  Norrish  v.  Richards,  3  Ad.  k  Ell.  e  Fisher  v.  Bristow,  1  Dougr.  216. 

733.      5   Ney.   &  M.  268.     S.  C.  f  Sinclair  ▼.  Eldred,  4  Taunt  7. 

Combe  t.  Capron,  1  M.  &  Rob.  398.  g  Austin  v.  Debnam,  3  B.  &  C.  139. 

b  1  Esp.  N.  P.  C.  80.  h  Nicholson  v.  CoghUI,  4  B.  &  C.  21. 

c  Pierce  v.  Street,  3  B.  &  Ad.  397.  i  Scheibel  v.  Fairbain,  1  Bos.  &  Pul. 
d  Whitworth  y.  Hall,  2  B.  &  Ad.  695.        388.  recognized  in  Page  ▼.  Wiple,  3 

recognized  in  Mellor  v.  Baddeley,  2        East,  317,  and  Lewis  y.  Morris,  4 

Cr.  ft  M.   67b.    The  Chancellor's       1^r.914. 
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B.  for  the  purpose  of  holding  him  to  bail;  before  the  writ 
was  served,  B.  went  to  the  house  of  A.  and  paid  the  debt,  but 
A.  did  not  immediately  after  such  payment  countermand  the 
writ,  in  consequence  of  which  B.  was  arrested  and  kept  in 
prison  for  several  hours;  B.  thereupon  brought  an  action 
against  A.,  alleging,  that  after  payment  of  the  debt,  it  became 
the  duty  of  A.  to  have  countermanded  the  writ,  and  that  he 
had  wrongfully  neglected  so  to  do,  by  reason  whereof  he  was 
arrested;  it  was  holden,  that  the  action  would  not  lie;  Eyre, 

C.  J.  observing,  that  the  plaintiff  ought  to  have  inqmred 
at  the  time  when  he  paid  the  debt,  whether  any  writ 
bad  been  sued  out,  and  offering  to  pay  whatever  costs  were 
incurred  thereby,  to  have  requested  a  countermand,  which 
he  mi^ht  take  to  the  sheriff.  And  Heath,  J.  said,  ''this 
action  is  founded  on  mere  nonfeasance,  and  no  case  or  prece- 
dent has  been  cited  to  shew  that  such  an  action  was  ever 
maintained.  All  the  cases  of  arrest,  and  holding  to  bail 
without  cause,  are  founded  on  malice.  In  like  manner  it 
has  been  holden*^,  that  evidence  of  suing  out  a  writ  and  ar- 
resting a  party  thereon,  after  the  debt  has  been  discharged 
and  a  receipt  given,  will  not  be  sufficient  to  maintain  an  ac- 
tion of  this  kind  in  a  case  where  actual  malice  was  not  proved, 
and  the  facts  of  the  case  precluded  any  inference  of  malice. 
Malice  is  a  question  of  fact  for  the  jury,  and  the  jury  may^y  but 
are  not  baundj  to  imply  malice  from  want  of  probable  cause. 
An  action  on  the  case  may  be  maintained  for  maliciously  im- 
pleading and  causing  the  plaintiff  to  be  excommunicated  in 
the  Ecdesiastical  Court™,  whereby  he  was  taken  upon  an 
excom.  cap.  and  imprisoned,  until  he  procured  himself  to  be 
absolved.  The  plaintiff  declared°,  that  the  defendant  had 
sued  out  a^./a.  upon  a  judgment  given  against  the  plaintiff 
for  the  defendant  in  an  action  of  trespass,  under  which  the 
sheriff  took  goods  of  the  plaintiff  to  the  value  of  the  damage^ 
and  returned  that  the  goods  remained  in  his  hands  for  want 
of  purchasers,  and  that  the  defendant,  well  knowing  this,  to 
the  intent  to  vex  the  plaintiff,  sued  out  another  fi,  fa.  under 
which  the  sheriff  levied  the  money  on  other  goods  of  the 
plaintiff,  and  paid  it  over  to  the  defendant.  After  not  guilty 
pleaded,  and  verdict  for  plaintiff,  it  was  holden,  on  motion  in 
arrest  of  judgment,  that  the  action  was  maintainable;  Ho- 
bart,  C.  J.  (who  delivered  the  opinion  of  the  court,)  observing, 
that  the  plaintiff  was  twice  vexed  tM/idly  by  the  defendant, 
who  had  first  one  execution  inchoate,  which  he  ought  to 

k  Gibson  y.  Chatera,   2  Bos.  ft  Pul.  m  HockiDg  y.  Matthews,  1  Ventr.  66. 

1^-  n  Waterer  v.  Freeman,  Hob.  206, 266. 

1  Mitchell  y.  Jenkins,  5  B.  ft  Ad.  .588.  1  Brownl.  12. 

2  Nev.  ft  Man.  301 . 
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have  completed^  knowing  it,  and  not  to  have  taken  another; 
for  else  he  might  take  twenty  executions.  An  action  on  the 
case  will  lie  against  a  governor  for  maliciously,  and  without 
probable  cause,  suspending  plaintiff  from  a  civil  office'^.  So 
an  action  will  lie  for  falsely  and  maUciously  suing  out  a  com- 
mission of  bankruptcy  against  the  plaintiffs,  which  was  after- 
wards superseded  (3) ;  and  in  such  action  it  cannot  be  objected^ 
at  least  after  verdict,  that  it  is  not  averred  in  the  declaration, 
that  the  plaintiff  had  not  at  any  time  committed  an  act  of 
bankruptcy.  Formerly,  to  prove  that  the  commission  had 
been  superseded,  it  was  necessary  to  produce  P  the  writ  of  su- 
persedeas under  the  great  seal;  but  now  the  chancellor's  order 
has  the  effect^  of  a  supersedeas.  It  seems,  that  the  mere  order 
for  annuUing  the  fiat  is  not  evidence  of  want  of  probable 
cause,  as  that  may  have  proceeded  on  strict  legal  grounds^ 
An  action  will  not  lie  against  a  person-  exhibiting  an  informa- 
tion for  intention  to  land  goods  without  paying  duty,  if  the 
goods  are  condemned  by  the  sub-commissioners,  though  the 
commissioners  of  appeal  reverse  the  condemnation;  for  the 
judgment  of  the  sub-commissioners  shews  that  there  was  a 
foundation  for  the  information.  Where  a  justice  of  the 
peace  maliciously  grants  a  warrant  against  another^  with- 
out any  information,  upon  a  supposed  charge  of  felony, 
the  remedy  against  the  justice  is  by  an  action  of  trespass 
vi  et  armiSy  and  not  by  action  on  the  case  (4).  But  a  magis- 
trate is  not  hable  for  a  mere  error  in  judgment,  if,  when 
a  charge  is  before  him,  he  does  not  exceed  his  jurisdiction. 
Magistrates  ought  not  to  frame  depositions  in  the  words  of 
acts  of  parhament,  but  that  alone  will  not  make  their  conduct 
mahcious.     Hence,  where  a  magistrate  committed  to  prison  as 

n  Sutherland  v.  General  Murray,  1  T.  to  the  effect  of  a  mere  supersedeas, 

R.  638.  Hay  w.  Weakley,  5  C.  &  P.  361. 

o  Chapman  Y.  Pickersgill,  2  Wils.  145.  s  Reynolds  v.  Kennedy,  1  Wils.  232. 

p  Poynton  v.  Forster,  3  Campb.  58.  on  error  from  Ireland, 

q  See  ante,  p.  2G6.  t  Morgan  v.  Hughes,  2  T.  R.  225. 
r  See  the  opinion  of  Tindal,  C.  J.  as 


(3)  See  Whitworth  v.  Hall,  2  B.  &  Ad.  695,  ante,  p.  1082.  For 
another  remedy  in  this  case,  see  ante,  p.  238,  and  Smith  v.  Broom- 
head,  7  T.  R.  300. 

(4)  "Where  the  immediate  act  of  imprisonment  proceeds  from 
the  defendant,  the  action  mxist  be  trespass,  and  trespass  only;  bat 
where  the  act  of  imprisonment  by  one  person  is  in  consequence  of 
information  from  another,  there  an  action  upon  the  case  is  the  proper 
remedy,  because  the  injury  is  sustained  in  consequence  of  the  wrong- 
ful act  of  that  other."    Per  Ashhurst,  J.  S.  C. 
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a  felon  the  plaintiff^  against  whom  a  charge  had  been  made 
of  maliciously  cutting  down  a  tree,  which  grew  on  land  in  his 
own  occupation^  the  property  of  A.;  it  was  holden^,  that  de- 
fendant was  not  liable.  A.;,  a  captain  in  the  navy^  was  ac- 
cused, by  his  commander  in  chief,  of  neglect  of  du^,  disobe- 
dience of  orders,  &c.  A.,  having  been  tried  by  a  court  mar- 
tial, was  honourably  acquitted,  after  which  he  brought  an  ac- 
tion in  the  Court  of  Exchequer,  against  his  commander,  for  a 
malicious  prosecution.  A  verdict  having  been  foimd  for  the 
plaintiff,  a  motion  was  made  in  arrest  of  jud^ent,  which, 
after  a  very  elaborate  discussion,  was  reftised^;  but  the  defen- 
dant aftierwards  brought  a  writ  of  error  in  the  fjxchcquer 
Chamber,  where  the  judgment  of  the  Court  of  Exchequer  was 
reversed^.  This  reversal  was  aft:erwards  affirmed  in  the 
House  of  Lords'.  An  action  will  not  lie  to  recover  damages^ 
sustained  by  the  plaintiff  in  defending  a  vexatious  ejectment 
brought  against  him  by  the  defendant,  in  which  the  nominal 
plaintiff  has  been  non-prossed  (5). 


II.  Of  the  Declaration — Defence — Evidence. 

The  declaration  must  state  all  the  material  circumstances 
attending  the  malicious  prosecution,  and  how  it  was  disposed 
of^;  because,  until  that  be  determined,  it  cannot  be  Imown 
whether  the  prosecution  were  malicious  or  not<^,  and  this  ab<- 
surdity  might  follow,  that  plaintiff  might  recover  in  the  ac- 
tion, and  yet  be  aftierwards  convicted  on  the  original  prose- 
cution (6).  Care  must  be  taken  in  fiaming  the  dedanition, 
so  as  to  avoid  any  objection  being  raised  on  the  ground  of  a 

u  Mills  ▼.  Collett,  6  Bing^h.  85.  a  Purton  v.  Honnor,   1   Bos.  &  Puli 

X  Sutton  ▼.  Johnstone,  1  T.  R.  501.  205. 

7  lb.  550.  b  Arundell  v.  Tregono,  TeW.  116. 

z  1  Bro.  P.  C.  76.  TomliDs'  ed.  c  Lewis  v.  Parrel,  Str.  114.      Paiker 

v.  Langley,  Gilb.  R.  163. 


(5)  Under  what  circuinBtanceB  an  action  will  lie  for  a  malicioas  and 
vexatious  suit,  see  notes  on  Co.  litt.  161.  a.  (4)  IV.  and  Martin -v. 
Lincoln,  M.  27  Car.  2.  C.  B.  Bull.  N.  P.  13. 

(6)  The  want  of  this  averment  is  cured  by  verdict.  Skinner  v. 
Gunton,  1  Saond.  228.  because  it  will  be  presumed  that  it  has  been 
proved  at  the  trial.  PerDenison,  J.  in  Panton  v.  Marshall,  B.  R.  M. 
28  G.  2.  MSS. 
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variance.  For  where  in  tbe  declaration  it  was  stated,  that 
the  trial  and  the  acquittal  both  took  place  ''in  the  court  of 
our  lord  the  king^  before  the  king  himself;''  and  upon  the 
production  of  the  record  in  evidence^  it  appeared^  that  the 
trial  was  before  the  chief  justice^  at  nisi  prius^  and  that  the 
acquittal  was  by  the  judgment  of  the  court  in  bank,  the  va- 
riance was  holden  to  be  fatal^.  But  where  the  allegation 
was,  "  that  the  plaintiff,  by  a  jury  of  the  county  of  , 

was  duly  and  m  a  lawful  manner  acquitted,''  and  by  the 
record  it  appeared,  ''  that  the  jury  found  the  plaintiff  not 
guilty y  and  upon  that  verdict  the  judgment  of  the  court  was, 
that  the  plaintiff  should  go  thereof  acquitted:"  it  was  holden 
sufficient,  by  construing  the  words  reddendo  singula  singulis, 
that  the  plaintiff  was  duly  acquitted  by  the  jury,  that  is, 
found  not  guilty  of  the  facts,  and  in  a  lawful  manner  ac- 
gmtted;  that  is,  by  the  judgment  of  acquittal  pronounced  by 
the  court^.  If  it  appear  on  the  face  of  the  declaration,  that 
the  court  in  which  the  indictment  was  tried  had  authority  to 
hear  and  determine  upon  it,  it  is  sufficient;  and  there  is  not 
any  necessity  for  copying  exactly  the  style  of  the  record; 
but  if  the  declaration  describe  a  court  of  incompetent  autho- 
rity, it  is  bad.  This  distinction  may  be  illustrated  by  the  fol- 
lowing case:  the  declaration  stated  plaintiff  to  have  been  in- 
dicted at  the  general  quarter  sessions  %  and  by  the  record  it 
appeared  that  he  had  been  indicted  at  the  general  sessions; 
the  word  quarter  was  rejected  as  surplusage,  because  plaintiff 
had  been  indicted  for  an  offence  cognizable  at  the  general 
sessions;  but  if  the  offence  had  been  cognizable  only  at  the 
quarter  sessions,  the  delaration  would  have  been  bad.  So 
where  it  was  stated  in  the  declaration^  that  the  plaintiff  had 
been  indicted  as  a  common  barretor  before  certain  justices, 
ad  felonias,  &c.  nee  non  ad  pacem  conservandam  assignat. 
and  defendant  having  demanded  oyer  of  the  indictment,  it 
was  certified  to  have  been  taken  oefore  certain  justices  ad 
pacem  conservandam  assignat.;  it  was  holden  that  the  action 
lay,  on  the  ground  that  the  justices  mentioned  in  the  indict- 
ment were  not  justices  of  another  nature  or  power  than  those 
which  were  mentioned  in  the  declaration;  both  were  justices 
of  the  peace,  and  such  as  had  power  to  receive  such  manner 
of  indictment.  It  was  admitted,  however,  if  the  declaration 
had  mentioned  justices  of  assize,  and  the  certificate  had  been 
of  a  thing  taken  before  Justices  of  gaol  delivery,  the  variance 
would  have  been  fatal,  for  they  are  distinct  in  power.  See 
Stat.  3  &  4  W.  4.  c.  42.  s.  23.  ante,  p.  527. 

c  Woodford  v.  Ashley,  1 1  East,  608.      e  Busby  v.  Watson,  2  Bl.  1050. 
d  Hunter  V.  French,  Willes,  517.  f  Barnes  v<  Constantine,  Yelv.  46. 


•  ■■-•   -    .  '■•  "'^  -.•«•-. 
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Defence, 

Money  cannot  be  paid  into  court?.  The  usual  defence  to 
this  action  is^  that  the  defendant  had  reasonable  or  probable 
grounds  of  suspicion  against  the  plaintiff.  It  is  not  necessary 
tiiat  these  grounds  should  be  legal  grounds;  for  if  it  can  be  in- 
ferred^ from  the  circumstances  of  me  case^  that  the  defendant 
was  not  actuated  by  any  improper  motive^  but  an  honest  de- 
sire to  bring  a  supposed  offender  to  justice^  it  will  be  a  suffi- 
cient answer  to  this  action^;  because  such  circumstances  tend 
to  disprove  that  which  is  of  the  essence  of  the  action^  viz.  the 
malice  of  the  defendant  in  preferring  the  charge.  This  de- 
fence of  probable  cause  ought  not^  to  ^e  pleaded  specially 
by  the  defendant,  inasmuch  as  it  may  be  given  in  evidence 
imder  the  general  issue  not  guilty.  In  case  for  maliciously 
and  without  probable  cause  laying  an  information  on  the  game 
laws,  it  appeared  that  there  had  been  a  conviction  and  no  ap- 
peal. The  court  held^,  that  as  the  defendant  had  acquiesced 
m  the  conviction,  this  was  evidence  of  probable  cause,  and  so 
the  action  could  not  be  maintained. 

The  debtor's  going  abroad  after  an  arrest  for  debt  is  proba- 
ble cause^  for  the  creditor's  proceeding  to  outlawry,  notwith- 
standing the  creditor  may  laiow  that  the  debtor  has  an  agent 
in  England.  In  an  action  for  maliciously  and  without  proba- 
ble cause  proceeding  to  outlawry,  which  was  afterwards  re* 
versed,  the  general  issue,  not  guUty,  puts  in  issue  the  exist- 
ence of  proSable  cause  only  %  and  not  the  reversal  of  the  out- 
lawry. This  is  an  action  on  the  case,  and  consequently  if  it 
be  not  brought  within  six  years  next  after  the  cause  of  action, 
the  statute  of  limitations'^  may  be  pleaded  in  bar. 


Evidence, 

The  plaintiff  must  produce  an  examined  copy  of  the  re- 
cord of  the  indictment,  and  where  there  has  been  a  verdict 
of  not  guilty,  of  the  acquittal.    Among  the  orders  and  direc- 

%  See  Stat  3  ft  4  W.  4.  c.  42.  s.  21.         k  Mellor  v.  Baddeley,  2  Cr.  and  M. 
h  Coze  V.  Wirrall,  Cro.  Jac.  193.  676. 

i  Cotton  T.  Browne,  3  Ad.  k  Ell.  312.    1  Dnunmond  ▼.  Pigou,  2  Bins^h.  N.  C. 
4Ney.  andM.  831.  114. 

mS.  C* 

D  21  Jac.  1.  e.  16. 
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tions  to  be  observed  by  justices  of  the  peace  at  the  sessions 
in  the  Old  Bailey^  26  Ch.  2.  prefixed  to  Kelyng's  Report  of 
Crown  Cases,  ed.  1708,  is  the  following  order,  viz.  ^'That 
no  copies  of  any  indictment  for  felony  be  given  without  spe- 
cial order,  upon  motion  made  in  open  court  at  the  general 
gaol  delivery;  for  that  the  late  frequency  of  actions  against 
prosecutors,  which  cannot  be  without  copies  of  the  indict- 
ments, deterreth  people  from  prosecuting  for  the  king  upon 
just  occasions  (7)/'     In  Evans  v.  PhilUpSy  Monmouth  Sum. 
Ass.  1763.  MSS.  Adams,  Baron  (who  had  been  recorder  of 
London  for  several  years,)  said,  that  in  all  cases  of  indict- 
ments for  misdemeanor,  the  party  is  entitled  to  a  copy  of  the 
record;    but  in  cases  of  indictment  for  felony y  he  should 
look  upon  the  copy  as  a  surreptitious  record,  and  not  pay 
any  regard  to  it,  unless  the  judge  had  been  appUed  to,  and 
had  ordered  a  copy.    This  case,  however,  was  overruled  in 
Legatt  v.  Tollervey,   14   East,    302,   where  it  was  holden, 
that  the  record  of  the  indictment  for  felony  or  a  true  copy 
must  be  received  in  evidence,  although  it  does  not  appear 
that  the  officer  producing  the  record,  or  giving  the  copy, 
had  any  authority  from  the  court,   or  any   fiat  firom   the 
attomey-seneral  tor  that  purpose.    The  distinction  between 
felony  ana  misdemeanor  was  taken  by  Lord  Mansfield,  C.  J. 
in  Morrison  v.  Kelly,   B.  R.    Middx.    Sittings    1  Bl.   R. 
385.     That  was  an  action  for  a  malicious  prosecution,  in  in- 
dicting plaintiff  for  keeping  a  disorderly  house.     To  prove 
the  fact,  the  clerk  of  the  peace  for  the  Westminster  sessions 
attended  with  the  original  record  of  the  acquittal.     It  was 
objected,  that  there  ought  to  be  a  copy  of  the  record  granted 
by  the  court  before  which  the  acquittal  is  had,  in  order  to 
ground  an  action  for  a  malicious  prosecution.     But  per  Lord 
Mansfield,  although  this  is  necessary,  where  the  party  is  in- 
dicted for  felony,  yet  the  practice  is  otherwise  in  cases  of 
misdemeanor.     There  is  a  short  note  in  Strangers  Reports, 
from  which  it  appears  to  have  been  the  opinion  of  Lee,  C.  J. 
that  if  the  copy  of  the  indictment  has  been  granted  by  order 
of  court,  it  is  sufficient,  although  it  was  not  granted  to  the 
plaintiff  in  the  action  for  malicious  prosecution,  or  at  his  in- 


(7)  "  If  A.  be  indicted  for  felony  and  acquitted*  and  he  is  desirous 
of  bringing  an  action,  the  judge  will  not  permit  him  to  have  a  copy 
of  the  record,  if  there  was  .probable  cause  for  the  indictment ;  and  he 
eannot  have  a  copy  without  leave."  Per  Holt,  C.  J.  Ld.  Raym. 
253.  But  see  10  B.  and  C.  70,  Browne  v.  Cumming  and  others,  and 
p.  73.  n.  (i). 


f 
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stance.  The  plaintiff  and  another  were  indicted  at  the  Old 
Bailey  sessions  for  forgery^^  and  acquitted^  and  a  copy  of  the 
indictment  granted  to  the  other  only.  In  this  action,  which 
was  for  a  malicious  prosecution,  the  plaintiff  offered  the  copy 
in  evidence,  and  the  order  at  the  Old  Bailey  was  read  by  way 
of  objection.  But  the  chief  justice  (Lee)  said,  he  would  not 
refuse  to  let  the  plaintiff  read  it  (the  copy  of  the  indictment;) 
/or  an  order  wa/f  not  necessary  to  make  it  evidence^y  nor  is  it 
ever  produced  in  order  to  introduce  it.  So  the  copy  of  the 
indictment  was  read,  and  a  verdict  obtained  for  the  plaintiff 
which  the  court  refused  to  set  aside. 

If  the  proceeding  was  by  preferring  a  charge  before  a  ma- 
gistrate, the  magistrate  or  his  clerk  should  be  served  with  a 
subpoena  duces  tecum,  to  produce  the  proceedings?.  If  the 
information  was  laid  by  the  defendant,  his  taking  the  oath  and 
handwriting  should  be  proved,  as  also  the  issuing  the  warrant 
to  the  constable,  &c. ;  the  warrant  must  also  be  produced  and 

5 roved,  and  evidence  must  be  given  of  the  apprehension  and 
etention  of  the  plaintiff  under  the  warrant,  and  his  ultimate 
discharge  must  also  be  shewn  <i. 

An  averment,  that  the  suit  is  wholly  ended  and  deter- 
mined, is  evidenced  by  proof  of  the  rule  to  discontinue  upon 
payment  of  costs,  and  diat  the  costs  were  taxed  and  paid^ 
So  where  a  suit  was  determined  by  a  rule  of  court,  it  was 
holden"  that  the  production  of  the  rule  of  court  was  sufficient 
evidence  of  that  fact.  This  actioi^  cannot  be  maintained 
without  proof  of  malice,  either  express  or  implied.  Malice 
may  be  implied  from  the  want  of  probable  cause,  but  that 
must  be  shewn  by  the  plaintiff.  Proving  an  acquittal  for  want 
of  prosecution  is  not  primd  fade  evidence  of  malice  to  sup- 
port this  action.  In  an  action  for  a  malicious  prosecution 
against  the  defendant^  for  having  indicted  the  plaintiff  for  per- 
jury, the  proof  on  the  part  of  the  plaintiff  (in  addition  to  the 
formal  proof  of  the  record  of  acquittal)  was,  that  after  the  in- 
dictment found  was  ready  for  trial,  die  prosecutor  (the  pre- 
sent defendant)  was  called,  and  did  not  appear;  on  which 
the  verdict  of  acquittal  passed.  Lord  EUenborough,  C.  J. 
thought  that  this  was  not  sufficient  to  support  the  action, 
without  evidence  of  express  malice,  or  at  least  of  circum- 

n  Jordan  Y.  Lewis,  Str.  1122.  14  East,  p  2  Stark.  Law  of  Slander  and  Libel, 

305.  n.  S.  C.  from  Mr.  Ford's  MS.        70,  71.  2nd  edit 

See  also  Str.  856.  and  Caddy  v.  Bar*  q  lb. 

lam,  I  Man.  and  Ry.  275.  r  Bristow  y.  Heywood,  1  Stark.  N.  P. 
o  Legatt  Y.  TollerYey,  14  East,  320.        C.  48.  4  Campb.  214.  S.  C. 

S.  P.    See  also  Stockfleth  y.  De  Tas-  s  Brook  y.  Carpenter,  3  Bingh.  207. 

tet,  4  Campb.  N.  P.  C,  10.  t  Purcell  y.  Macnamaia,  9  East,  361. 
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stances  evincing  such  entire  want  of  probable  cause^  whence 
malice  was  to  be  presumed^  and  therefore  he  nonsuited  the 
plaintiff.  The  court  of  B.  R.  afterwards  concurred  in  opi- 
nion with  the  C.  J.  N.  The  indictment  assigned  the  peijurj 
on  an  affidavit  made  by  the  plaintiff  swearing  to  words  uttered 
by  the  defendant.  In  an  action  for  a  mahdous  prosecution 
of  indictment  for  perjury^  the  Chief  Justice  allowed  the  plain- 
tiff to  give  in  evidence  an  advertisement  put  into  the  papers 
by  the  defendant  of  the  finding  of  the  indictment  with  other 
scandalous  matter,  although  an  information  had  been  granted 
for  it  as  a  Ubel,  not,  as  he  said,  that  the  jury  were  to  consider 
it  in  damages,  but  only  as  a  circumstance  of  maUce.  Chambers 
V.  Robinson^  Str.  691.  In  an  action  for  a  maUdous  prosecu- 
tion for  forging  a  note  of  hand,  four  witnesses  proving  that 
the  handwriting  was  not  the  plaintiff's,  the  judge  directed  the 
jury  in  his  favour.  Norris  v.  Tyler^  Cowp.  37.  Where  a 
person  prosecutes  on  the  representations  of  others,  he  should 
shew  that  he  did  all  he  could,  or  used  proper  and  reasonable 
means  and  precaution  to  discover  the  truth,  and  that  he  acted 
on  a  behef  that  he  was  right,  otherwise  the  want  of  probable 
cause  will  subject  him  to  the  imputation  of  malice,  and  con- 
sequently to  this  action.  MSS.  It  must  appear  that  the 
plaintiff  was  acquitted  upon  the  prosecution^,  before  the  action 
was  brought;  but  the  day  of  the  acquittal  is  not  material. 
Hence,  where  it  was  stated  in  the  declaration,  under  a  scilicet, 
that  the  acquittal  took  place  on  the  morrow  of  the  Holy  Tri- 
nity, (which  allegation  ifas  not  accompanied  with  a  proutpatet 
per  recordum,)  and  by  the  record,  when  produced  in  evidence, 
it  appeared  that  it  took  place  on  Tuesday  next  afiter  Easter 
Term ;  the  latter  day  having  been  before  action  brought,  the 
variance  was  holden  to  be  immaterial,  on  the  ground  that  the 
day  mentioned  in  the  declaration  was  not  alleged  as  part  of 
the  description  of  the  record  of  acquittal  (9).    So  where,  in 

u  Purcell  V.  Macnamara,  0  East,  157.  v.  Ashley,  2  Campb.  194.  Phillips 
in  which  Pope  v.  Foster,  4  T.  R.  590.  v.  Shaw,  4  B.  and  A.  435.  and  Stod- 
was  oTemiled.    See  also  Woodford        dart  ▼.  Palmer,  3  b.  and  C.  2. 


(9)  "  There  are  two  sorts  of  allegations ;  the  one  of  matter  of 
substance,  which  must  be  substantially  proved ;  the  other  of  descrip- 
tion, which  must  be  literally  proved."  Per  Lord  EUenborough,  C.  J., 
S.  C.  "  Where  the  day  laid  is  made  part  of  the  description  of  the 
instrmnent  referred  to,  which  instrument  is  necessary  to  be  proved, 
the  day  laid  must  be  proved  as  part  of  that  instrument.  But  where 
the  day  laid  is  not  material  in  itself,  and  need  not  have  been  proved 
as  laid ;  supposing  the  proof  to  have  been  by  parol,  if  the  £Bbct  proved 
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an  action  ibr  a  false  return  to  a  fieri  facia^  the  dedaration 
stated^  that  the  plaintiff  in  Trinity  Term,  2  Geo.  4.  recovered 
&C.  ^^as  it  appears  by  record/'  and  the  proof  was  of  a  judg- 
ment in  Easter  Term,  3  Oeo.  4. ;  it  was  holden',  that  this 
was  not  any  variance ;  for  that  the  averment  ^^  as  appears  by 
the  record/^  was  surplusage,  and  might  be  rejected,  inas* 
much  as  tiie  judgment  was  not  the  foundation  of,  but  in- 
ducement to,  the  action.  But  where  a  declaration  against 
the  marshal  for  an  escape  alleged  that  S.  S.  was  arrested  and 
save  bail,  that  afterwards  bail  above  was  put  in  before  a 
judge  at  chambers,  ^^as  appears  by  the  record  of  the  recog- 
nizance f*  that  S.  S.  surrendered  in  discharge  of  the  bail  and 
afterwards  escaped :  it  was  holden^,  that  the  averment  was 
not  made  out  oy  the  production  of  the  filazer's  book,  the 
entry  therein  importing  that  the  recognizance  was  taken  be- 
fbi«  a  single  judge,  an  examined  copy  of  the  entry  of  the 
recognizance  of  bail,  stating  that  the  recognizance  was  taken 
before  the  court  at  Westminster,  having  also  been  given  in 
evidence.  In  an  action  on  the  case  for  a  malicious  prosecu- 
tion', where  there  was  not  any  person  present  at  tiie  time 
when  the  supposed  felony  was  committed,  except  defen- 
dant's wife ;  Holt,  C.  J.  allowed  the  evidence  of  the  wife, 
given  at  the  trial  of  the  indictment,  as  good  evidence  to  prove 
a  felony  having  been  committed.  In  an  action  on  the  case 
for  maUdously  indicting  plaintiff  and  others  for  a  conspi- 
racy%  the  counsel  for  t£e  plaintiff  called  one  of  the  grand 
jury,  before  whom  the  bill  of  indictment  had  been  pre- 
ferred, and  found  a  true  bill,  to  prove  that  the  defendant 
was  the  prosecutor  of  the  indictment.  Grarrow,  for  the  de- 
fendant, objected  to  his  being  examined,  observing,  that 
the  grand  juryman  could  collect  this  circumstance  of  defen- 
dant's having  been  the  prosecutor,*from  the  testimony  only 
which  had  been  produced  before  him  in  his  character  of 
grand  juryman,  and  which  by  his  oath  he  was  bound  not 
to  disclose ;  but  Kenyon,  C.  J.  thought  that  the  question  of 
^'  who  was  the  prosecutor  of  the  indictment  y^  was  a  ques- 

X  Stoddart  t.  Palmer,  3  B.  ft  C.  2.  G.  3.  Kenyon,  C.  J.  MSS.    See  the 

y  Bevan  ▼.  Jonet,  4  B.  and  C.  403.  remarks  of  Mr.  Starkie  on  thii  case 

a  Johnson  t.  Browning,  6  Mod.  216.  in  toL  2.  p.  70.  n.  (p)  of  the  second 

a  Sykes,  gent,  one,  ftc.  t.  Dunbar,  edition  of  his  raluable  treatise  on 

Middlesex  sttdngs  after  M.  T.  40  Slander  and  Libel. 


win  support  the  declaration,  I  see  no  groimd  for  any  distinction  be- 
tween making  sach  proof  by  matter  of  record  or  by  parol."  Per 
Lawrence,  J.»  S.  C.  9  East,  162. 
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tion  of  fact,  the  disdosure  of  which  did  not  infringe  upon 
the  grand  jmyman^s  oath^  and  therefore  permitted  him  to  be 
examined  as  to  that  point.  Case  for  a  malidoos  iMt)secution 
of  an  indictment^,  whereof  (as  was  alleged)  plaintiff  was 
legitimo  modo  acquieiatui;  upon  the  trial  it  appeared,  that 
he  was  acquitted  no  otherwise  than  by  an  entry  of  a  nolle 
prosequi.  Per  cur*  ^'Tlus  evidence  does  not  support  the 
declaration :  for  the  nolle  prosequi  is  a  discharge  as  to  the  in- 
dictment, but  it  \s  not  an  acquittal  of  the  crime/'  In  an 
action  for  a  malicious  arrest,  the  plaintiff  cannot  rec#rer^ 
damages  for  the  extra  costs.  If  two  are  found  guilty,  it  must 
be  of  joint  acts^,  and  die  damages  must  be  joint.  Action  for 
malicious  prosecution  for  perjury,  where  there  had  been  thirty- 
three  assignments,  the  defendant  proved,  that  he  had  probable 
cause  for  many  of  the  chaises ;  but  knowing  one  of  them  to 
be  false.  Lord  Mansfield,  C.  J.  held  that  the  plaintiff  should 
recover  for  that  one,  though  there  was  probable  cause  for  the 
others.  Jury  found  100/.  damages  for  the  plaintiff.  Prosser 
V.  Nixon,  cited  in  Sutton  v.  Johnstone,  1  T.  R.  533. 

b  Goddard  t.  Smith,  Salk.  21 .  6  Mod.  per  Ld.  EUenborough,  C.  J.  in  Sand- 

261.  S.  C.  back  t.  Thomas,  1  Stark.  N.  P.  C. 

c  Sinclair  ▼.  Eldred,  4  Taunt.  7.  reco;-  306. 

nized  by  Best,  C.  J.  in  Webber  v.  d  Hilditch  ▼.  Eyles,  H.  29  O.  3.  coTam 

Nicholas,  R.  and  M.  419.    Contra,  Wilson,  J.  Guildhall.  MSS. 


(  i09S  ) 


CHAP.  XXVIII. 


MANDAMUS. 

I.  Nature  of  the  Writ  of  Mandamus — Mandamus  to  re* 

store  or  admit  Persons  to  corporate  Offices. 
11.  In  what  other  Cases  the  Court  mil  grant  a  Mandamus. 

III.  Where  not. 

IV.  Form  of  the  Writ. 
V.  Of  the  Return. 

VI.  Of  the  Remedy,  where  the  Party  to  whom  the  Writ  of 
Mandamus  is  directed,  does  not  make  any  Return,  or 
where  he  makes  an  insufficient,  or  false  Return. 


I.  Nature  of  the  Writ  of  Mandamus — Mandamus  to  re- 
store or  admit  Persons  to  corporate  Offices. 

1  HE  writ  of  mandamus  is  a  prerogative  writ^  containing  a 
command^  in  the  king's  name,  and  issuing  firom  the  court 
of  Bang's  Bench,  directed  to  persons,  corporations,  or  inferior 
courts  of  judicature  within  the  kin^s  dominions,  requiring 
them  to  do  a  certain  specific  act,  as  being  the  duty  of  their 
office,  character,  or  situation,  agreeably  to  right  and  justice. 
This  writ  affords  a  proper  remedy,  in  cases  where  the  party 
has  not  any  other  means  of  compelling  a  specific  perform- 
ance. The  object  of  the  writ  is  not  to  supersede  legal  reme- 
dies, but  only  to  supply  the  defect  of  them.  The  only 
proper  ground  of  the  wnt  is  a  defect  of  justice.  It  is,  how- 
ever a  prerogative  writ,  and  not  a  writ  of  right*,  and  it  is 
the  absence  or  want  of  a  specific  legal  remedy,  which  gives 

a  Per  Ashhunt,  J.  in  R.  v.  Commiisionen  of  Excise,  2  T,  R.  S85. 
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the  court  jurisdiction  \  There  must  be  a  specific  legal  rights  as 
well  as  the  want  of  specific  legal  remedy^  in  order  to  found  an  ap- 
plication for  a  mandamus.  And  there  must  have  been  a  direct 
refusal^  to  do  that^  which  it  is  the  object  of  the  mandamus  to 
enforce^  either  in  terms,  or  by  circumstances,  which  distinctly 
shew  an  intention  in  the  party  not  to  do  the  act  required.  It 
is  no  objection,  however,  to  the  granting  a  mandamus  to  do  a 
particular  act,  that  an  indictment  will  also  lie^  for  the  omission 
to  do  that  act.  But  the  court  will  not  carry  the  remedy  by 
mandamus  so  far  as  to  issue  the  writ,  wherever  any  oflcer^ 
has  neglected  his  duty.  ^^  There  is  considerable  doubt^^, 
whether,  when  an  inferior  officer  refuses  to  do  his  duty,  he 
being  amenable  to  other  persons,  this  court  will,  under  any 
circumstances  interfere  by  mandamus/^  The  power  to  issue 
this  writ  belongs  exclusively  to  the  court  of  King's  Bench, 
and  is  considered  as  one  oi  the  flowers^  of  that  court;  but 
this  power  ought  to  be  exercised  with  great  caution,  as  a  writ 
of  error  does  not  lie  on  this  proceeding.  A  mandamus  lies 
either  to  restore  a  person  wrongfully  ousted,  or  to  admit  a 
person  wrongfully  refused.  A  mandamus  lies  to  restore  a 
person  who  has  been  removed  from  his  office  without  cause ; 
as  a  mayor,  bailiff^,  alderman^,  burgess^,  jurat%  common 
council-man*^,  recorder®,  town-clerkP,  or  serjeant^i.  FormerlVf 
in  these  cases,  the  writ  was  termed  "  a  wirit  of  restitution?' 
and  appears  to  have  been  confined  exclusively  to  offices  of  a 
public  nature.  The  title  ^^  mandamus''  is  not  found  in  the 
old  abridgments.  By  an  extension  of  the  ancient  writ  of  res- 
titution, a  remedy  has  been  provided  for  persons  who  have 
been  didy  elected  to  offices,  although  they  never  had  posses- 
sion. Elence  a  mandamus  lies  to  admity  as  well  as  to  restore, 
a  person  to  his  office,  as  a  mayor,  alderman^  town-clerk",  &c. 

b  Per  Lord  EUenborough,  C.  J.  Bristol  f  R.  ▼.  Jeyes,  3  Ad.  &  Ell.  416.  5  Ner. 

Dock  Company,  M.52G.3.  M^.  See  andM.  lOl.S.  C. 

also  the  opinion  uf  BuUer,  J.  in  R.  v.  g  Per  Denman,  C.  J.  S.'  C- 

M.  of  Stafford,  3  T.  R.  653.  h  Poph.  176. 

c  Per  Lord  Ellenborough,  C.  J.  R.  v.  12  Rol.  Abr.  tit.  Restitution,  pi.  4. 

Archbishop  of  Canterbury,  8  East,  k  Shuttleworth  v.  Corporation  of  Lin- 

219.  coin,  2  Bulstr.  122.     Taylor's  case, 

d  R.  T.  Brecknock  and  Abergavenny  Poph.  133.  S.  P. 

Canal  Company,  3  Ad.  and  Ell.  217.  1  Clerk's  case,  Cro.  Jac.  506.  See  also 

4  Nev.  and  M.  871.  S.  C.  R.  ▼.  Ford.  5  Mod.  257. 

See  also  R.   v.   Wilts  and    Berks    mAnon.  1  Lev.  148. 

Canal  Navigation,  3  Ad.  ft  Ell.  477.    n  2  Rol.  Abr.  tit.  Restitution,  pi.  8. 

5  Nev.  ft  M.  344.  S.  C.  o  lb,  pi.  6. 

e  R.  V.  the  Severn  and  Wye  Railway  p  Pasch.  2  Car.  said  to  have  been  ad- 
Company,  2  B.  and  A.  646.    See       judged.    See  Sty.  457. 

also  R.  V.  Commissioners  of  Dean  q  2  B^l  Abr.  tit.  Restitution,  pi.  7. 

Inclosure,  2  M.  and  S.  80.  cited  and  r  Com.  Dig.  Mandamus  (A). 

commented  on  by  Denman,  C.  J.  s  Awdeley  v.  Joye,  Poph.  176. 
3  Ad.  ft  Ell.  4221  R.  v.  Jeyes. 


MANDAMUS.  1095 

The  admission  under  the  mandamus  gives  no  right,  but  only 
A  legal  possession,  to  ena1)le  the  party  to  assert  his  right,  if  he 
has  any.     Hence,  non/uit  electus  has  been  holden  not  to  be  a 
good  return  to  a  man<hmus,  to  swear  in  a  churchwarden  :  R. 
V.  rVkiiey  M.  11  Geo.  1,  (cited  by  Strange,  Arg.  Str.  194,  5.) 
because  it  is  directed  Only  to  a  ministerisd  officer,  who  is  to  do 
his  duty,  and  no  inconvenience  can  follow ;  for  if  the  party 
has  a  right,  he  ought  to  be  admitted ;  if  he  has  not,  the  ad- 
mission will  do  him  no  good.     Wherever  the  officer  is  but 
miftsterial,  he  is  to  execute  his  part,  let  the  consequence  be 
what  it  will.   R.  v.  Simpson,  M.  11  Geo.  ib.  That  was  a  man- 
damus to  the  Archdeacon  of  Colchester,  to  swear  Rodney 
Fane  into  the  office  of  churchwarden.    The  archdeacon  re- 
turned, that  before  the  coming  of  the  writ,  he  received  an  in- 
hibition from  the  bishop ;  but  the  court  held  that  was  no  excuse, 
and  that  a  ministerial  officer  is  to  do  his  duty,  whether  the  act 
would  be  of  any  validity  or  not.    Where  there  are  two  sets 
of  parties,  who  have  each  a  colourable  title  to  the  office  of 
churchwarden,  both  sets  must  be  sworn  in,  R.  v.  Archdeacon 
of  Middle$ex,S  Nev.  and  Man.  497;  3  Ad.  and  Ell.  615; 
Exp.  Duffidd  and  another ,  3  Ad.  and  Ell.  617. 

By  the  common  law,  upon  the  death  of  a  mayor,  or  other 
chief  magistrate  of  boroughs  or  corporations  within  the  year, 
the  court  of  King's  Bench  was  authorized  to  grant  a  man- 
damus immediately  to  fill  up  the  vacancy  thus  occasioned  by 
the  act  of  God  and  an  ordinary  contingency^ ;  but,  upon  an 
omission  to  elect  at  the  charter-day  (1),  or  to  do  such  acts  as 
were  by  the  charter  required  to  be  done  at  certain  times,  in 
order  to  complete  the  election,  or  upon  the  removal  of  an 
officer  unduly  chosen,  the  court  had  not  any  power  to  compel 
an  election,  or  the  performance  of  such  acts  as  were  necessary 
to  complete  an  election,  before  the  day  came  round  again ; 
for,  to  compel  the  corporation  to  proceecL  to  an  election  at 
another  day,  would  not  be  enforcing  obedience  to  the  king's 
charter^  but  to  authorize  them  to  act  in  opposition  to  it« 

t  See  8  Mod.  129. 


(1)  By  Stat.  5  &  6  W.  4.  c.  76,  for  the  regulation  of  municipal 
corporations  in  England  and  Wales,  s.  1,  all  charters,  grants,  and  let- 
ters patent,  relating  to  the  several  boroughs  named  in  the  schedule  (A) 
and  (B.)  inconsistent  with  that  act.  are  repealed.  By  s.  49,  the 
council  in  every  year  are  to  elect  the  mayor  on  the  9th  of  November* 
and  in  case  of  vacancy  within  the  year,  then  another  election  is  to  be 
made  within  ten   days  after  the  vacancy.     By  stat.  6  &  7  W.  4* 

▼OL.  II,  ?  D 
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The  omission  to  elect  might  be  owing  to  the  contrivance  of  the 
person  who  ought  to  hold  the  court,  or  to  preside  in  the  as- 
sembly where  the  election  was  to  be  made ;  or  it  might  be  the 
effect  of  pure  accident :  in  either  case,  the  inconvenience  was 
the  same :  a  forfeiture  of  the  charter  might  be  incurred,  and 
the  corporation  dissolved,  in  consequence  of  such  omission*. 
To  remedy  the  mischieft  which  might  thus  arise,  it  was  enacted^ 
by  Stat.  11  Greo.  1.  c.  4.  s.  1.  (2)  that  if  in  any  city,  borough, 
or  town  corporate,  in  England,  Wales,  and  Berwidc  upon 
Tweed,  no  election  shall  be  made  of  the  mayor^  bailiff,  or 
other  chief  officer,  upon  the  day  or  within  the  time  ap- 
pointed by  the  charter  or  usage,  or,  such  election  being  made, 
shall  afterwards  become  void,  whether  such  omission  or  avoid- 
ance shall  happen  through  the  default  of  the  officer  who 
ought  to  hold  the  court  or  preside,  or  by  any  accident,  or 
other  means,  the  corporation  shall  not  thereby  be  dissolved 
or  disabled  from  electing  such  officers;  but  in  any  cate, 
where  wo  election  shaU  be  made  as  aforesmd^  the  members 
of  the  corporation  may  meet  at  t^e  town-hall  or  other 
usual  place  of  meeting  for  making  such  election,  upon  the 
next  day  aft:er  the  expiration  of  the  time  within  which  such 
election  ought  to  have  been  made,  unless  such  day  shall  be 
Sunday,  and  then  on  the  Monday  following,  between  the 
hours  of  ten  in  the  morning  and  two  in  the  afternoon  (3),  and 

u  See  the  case  of  the  corporation  of  Edn.  1775.  N.  Tbeoaies  of  Banbury 
Banbury,  tO  Mod.  346.  cited  from  and  Tiverton  gave  rise  to  the  stat  II 
a  MS.  note  by  Lord  Hardwicke,  C.  J.  Geo.  1.  c.  4.  founded  on  a  constitu* 
in  K.  V.  Pasmore,  3  T  K.  22 1 .  R.  v.  tional  jealousy,  lest  the  crown  should 
Tregony.  8  Mod.  127.  See  also  the  have  it  in  their  power  to  model  all 
report  of  the  Attorney  and  Solicitor  corporations  upon  the  death  of  may- 
General  in  1 724 ,  in  the  Ti  \  erton  case,  ors,  &c. 
2  Doug.  Controverted  Elections,  p .  63, 


G.  105.  8.  4.  the  mayor  shall  continue  in  office  one  whole  year,  and 
until  his  successor  shall  have  accepted  the  office  of  mayor,  and  shall 
have  made  and  subscribed  the  declaration  required  in  that  behalf. 

(2)  By  Stat.  7  W.  4.  and  1  Vict.  c.  78.  s.  26,  all  the  powers  of 
this  act  of  11  Greo.  4.  given  to  the  court  of  King's  Bench,  are  ex- 
tended to  elections  under  the  5  &  6  W.  4.  c.  76,  and  this  act  of  7 
W.  4.  and  1  Vict.  c.  78. 

(3)  "  I  think  the  time  is  not  essential ;  but  only  directory.  It 
was  appelated  to  prevent  surprise;  and  if  the  election  be  fidrly 
carried  on,  though  at  a  different  hour,  yet  such  election  is  good.'* 
Per  Lofd  Hardveicke,  Ch.  J.  in  R,  v.  Pole,  B.  R.  Trin.  7  &  8  G.  2. 
MS.  The  language  of  Lord  Hardwicke,  in  another  note,  is  thus : 
"  ad  to  the  hours,  they  are  merely  directory  to  prevent  surprise ;  and 
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proceed  to  an  eleetion;  and  m  case  die  mayor^  or  other  person 
who  ought  to  hold  the  court  or  preside,  shall  be  absent,  the 
nearest  in  place  or  office  having  a  right  to  rote  shall  hold  the 
court  or  preside.  And  by  s.  2.  If  in  any  city,  borough,  or 
town  oorporate,  in  Elng^d,  Wales,  and  Berwiek-upon  Tweed, 
no  election  shall  be  niade  of  die  mayor,  bailiff,  or  other  chief 
offiicer,  upon  the  day  or  within  the  time  appointed  by  charter 
or  usage  for  that  purpooe,  and  no  deetion  of  such  officer 
shall  be  made,  pursuant  to  the  directions  herein  before  pre* 
acribed,  or  such  electioQ  bring  made  shall  afterwards  become 
void  as  aforesaidy  in  every  such  case  bis  Majesty's  Court  of 
King's  Bendi  may,  upon  motion,  award  a  wnt  of  mandamus 
requiriiig  the  members  or  persons  having  a  right  to  vote  at, 
or  to  do  any  act  neeeesary  to  be  done  in  order  to,  such  elec^ 
tion,  respectively  to  assemble  themselves  at  a  time  prefixed 
in  the  writ,  and  to  proceed  to  the  election  of  a  mayor,  baihff, 
or  other  duef  officer,  as  the  case  shall  require,  and  to  do  every 
act  necessary  to  be  done  in  order  to  such  election:  or  to  mg* 
nify  to  die  court  good  cause  to  the  contrary,  and  thereupon 
to  cause  such  proceeding?  to  be  had  as  in  any  other  cases  of 
mandamus  for  election  of  officers  of  corporations;  and  of 
the  time  appointed  by  such  writ  of  mandamus,  for  holding 
such  assemoly,  public  notice  in  writing  shall,  by  such  person 
as  the  court  shaU  appoint,  be  affixed  in  the  market-place,  or 
sixne  other  public  place  within  such  city,  &c.  six  days  before 
the  day  so  app<nnted:  and  such  officer,  or  odier  person  re- 
spectively, shall  preside  in  such  assembly  as  ougnt  to  have 
preeided  in  case  the  same  bad  been  made  v^on  die  day  herein 
oefore  prescribed  for  that  purpose. 

Lasdy,  the  persona^  to  whom  the  mandamus  is  directed, 
are  to  make  their  return  to  the  first  writ.  Such  are  the  enact- 
ments and  provisions  of  the  stat.  11  Geo.  1.  c.  4.,  which,  as 
it  is  a  remedial  law,  is  to  be  expounded  in  the  moat  liberal 
sense  that  the  words  are  capable  of  (4).     Hence  the  court 

a  S.  9. 


80  resolved  in  the  case  of  the  Corporatim  tf  LameetUm,  1  R.  A.  61S, 
4.  pi.  6."  The  distinction  between  matters  directory  and  obligtttory, 
is  well  known  and  estdbOshed.  Per  Lord  Tenterden,  C.  J.  deliver- 
ing judgment  of  court,  in  R.  v.  Mayor  of  London,  9  B.  and  C.  31. 
R,  V.  Mayor  of  Norwich,  1  B.  and  Ad.  310.  S.  P. 

(4)  "This  being  a  renudial  law  to  prevent  Ae  iaoonveniences 
that  may  arise,  by  any  accident,  fimn  non-el6ctioDS»  if  the  parlia- 
ment uses  such  words  in  an  act  that  will  take  in  other  cases  — ^''^'- 

2P2 
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will  grant  a  mandamus  under  this  statute,  to  compel  the 
members  of  a  corporation  to  proceed  to  the  election  of  a 
mayor,  although  more  than  one  year,  e.  g.  three  or  four  years^ 
have  elapsed,  since  a  regular  election^. 

The  statute  is  not  confined  to  annual  officers^.  The  words 
in  the  first  section  of  the  statute,  ^*  no  election,^'  are  to  be 
construed  ^^no  legal  election ;''  and  consequently  although 
there  has  been  an  election,  de  facto^  the  court  has  a  discre- 
tionary power,  upon  considering  all  die  circumstances  of  the 
election,  to  award  or  not  to  award  a  mandamus,  as  the  justice 
of  the  case  may  require^.  If  the  legality  of  the  election,  de 
facto,  be  doubtful,  and  fit  to  be  tried  by  information  in  na- 
ture of  quo  foarrantOy  the  court  will  not  award  a  mandamus^; 
but  if  it  appear  clearly  that  the  election  was  illegal,  or  a 
merely  colourable  and  void^  election,  the  court  will  grant  a 
mandamuses;  for  in  such  case  it  would  be  nugatory  to  try  the 
legality  of  the  election  in  an  information  in  the  nature  of  quo 
warranto.  And  the  court  will  grant  a  mandamus,  not  only 
for  the  head  officer^,  but  also  for  others  who  are  necessary 
constituent  parts  of  the  corporation  ^ 

An  election  completed  after  the  departure  of  the  presiding 
officer,  who  forms  an  integral  part  in  the  elective  assembly, 
is  void*'.  An  assembly  was  regularly  convened  for  the  pur- 
pose of  nominating  and  electing  a  new  mayor,  over  which  the 
then  mayor  presided.  He  declared  that  the  persons  with 
whom  the  nomination  rested  were  equally  divided,  and  con- 
fa  k.  t.  Burgesses  of  the  Borough  of       for  six  years.    R.  v.  Corporation  of 

Orford,  M.  9  G.  2.  MS.  Hull.  N.  P.        Cambridge.  Newland's  MS. 4to.  109. 

201.  34  M.>.  Serjeant  Hill,  p.  263.    g  R.  v.  Mayor  of  Bosslney,  alias  Tin- 

S.  C.  there  said  by  the  court,  that  the        tagel,  H.  8  G  2.  M^.  S.  C.  shortly 

Corporation  of  Macclesfield,  Tr.  11        reported,  Strl003.     Bull.  N.P.20!. 

G.  1.  was  an  authority  in  point.  cired  in  R.  v   Bankes,  3  Burr.  1454. 

c  R  V.  the  Mayor  and  Burgesses  of       Case  of  Aberystwith,  Trin.  14  G.  2. 

Thetford,  8  East,  270.  8tr.  11A7.      Corporation  of  Scarbo- 

d  R.  V.  Newsham.  Say.  R.  211.    Bo-        rough,  Hil.  16  G.  2.  Str.  11 80.    R. 

rough  of  Carmarthen.  v.  Newsham,  Borough  of  Carmar- 

e  R.  V.  Kankes.  H.  4   G.  3.     3  Bunr.        then,  E.  28.  G.  2.  Say.  211.  R.  v. 

1452.  Borough  of  Corfe  Castle.     R         Mayor  of  Cambridge,  H.  7  G.  3. 

V.  Mayor  of  Colchester,  28  G.  3.        4  Burr.  2008. 

2  T.  R.  259.  h  R.  v.  Corporation  of  Bridgwater,  3 

f  As  where  the  person  elected  mayor        Doug.  379. 

was  at  the  time  a  captain  of  foot  on    i   Corporation   of  Scarborough,    Str. 

a  \oyage  to  America  with  his  regi-        1180. 

ment,  and  likely  to  continue  abr<Mui    k  R.  t.  Buller,  8  East,  389. 


the  same  mischief,  the  court  ought  to  construe  sach  kind  of  acts  as 
•liberally  as  possible."  Per  Lord  Hardwicke,  C.  J.,  in  R,  v.  Pole, 
ub»  sup. 
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sequenily  that  no  election  could  be  made;  and  thereupon  he 
directed  proclamation  to  be  made  for  dissolving  the  assembly. 
No  objection  was  made  to  this,  nor  did  any  persons  give  no- 
tice that  they  meant  to  proceed  to  make  an  election.  But 
when  the  mayor  was  gone  away,  and  a  number  of  the  bur- 
gesses also  departed,  considering  the  assembly  as  dissolved, 
the  rest  proceeded  to  make  an  election.  It  was  holden^, 
that  this  election  could  not  be  supported;  for  assuming  it  to 
be  clear  (though  the  point  has  never  been  judicially  decided) 
that  an  election  begun  by  one  presiding  officer,  could  be 
completed  under  another,  yet  this  was  not  a  continuation  of 
the  business  begun  before  the  mayor,  but  an  attempt  to  con- 
tinue that  which  had  been  concluded.  Considering,  also,  the 
case  upon  the  statute,  and  that  if  the  mayor  absent  himself, 
the  next  in  place  and  order  present  may  preside:  yet  here 
the  mayor  did  not  absent  himself,  but  did  preside,  and  as 
presiding  officer  determined  upon  the  validity  of  the  votes, 
that  they  were  equal,  and  that  no  election  could  be  had,  and 
then  dissolved  the  assembly;  and  all  this  without  any  objec- 
tion made  at  the  time;  and  in' consequence  of  such  dissolu- 
tion of  the  assembly,  unobjected  to,  as  it  appeared,  many  of 
the  freemen  went  away,  and  then  the  rest  of  them  made  the 
election  in  question;  this  was  not  an  election  within  the  aid 
of  the  statute,  which  never  meant  to  protect  elections  made 
by  surprise  and  fraud.  Words  of  permission,  when  tending 
to  promote  the  public  benefit,  are  always  held  to  be  compul- 
sory; hence  where  the  words  of  the  charter  were^  that  the 
mayor  and  jurats  '*  might  have  power^*  to  hold  a  court  of  re- 
cord for  the  recovery  of  debts,  a  mandamus  was  granted'^  to 
compel  them  to  hold  it;  although  it  appeared  that  no  such 
eourt  had  been  holden  for  above  thirty  years. 


II.  In  what  other  Cases  the  Court  tdU grant  a  Mandamus. 

The  circumstance  of  the  office  being  subject  to  the  Eccle- 
siastical Court,  affords  no  objection,  nence,  writs  of  man- 
amus  have  been  granted  to  admit  or  restore  prebendaries'^,  an 

1  R.  ▼.  Gaborian,  11  East.  77.  aid,  ftc.  of  Haverins^  Atte  Bower, 

B  K.  T.  the  Mayor  and  Jurats  of  Hat-  5  B.  and  A.  ddl . 

tiDn,  b.  R.  Hil.  2  ft  3  Geo.  4.  5  B.  n  R.  v.  Dean  of  Norwich,  9tr.  159. 

and  A.  692  n.    See  also  R.  ▼.  Stew- 
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apparitor-general^'^  parish  derksP^  and  sextons^.  So  to  admit 
scavengers',  &c.;  to  restore  a  schoolmaster  of  a  grammar- 
school  founded  by  the  crown" ;  so  to  restore  a  member  of  an  uni- 
versity who  had  been  improperly  suspended  from  his  degrees^ 
In  like  mamier  a  mandamus  will  lie  to  compel  a  dean  and 
chapter  to  fill  up  a  vacancy  among  canons  residentiarv^ ;  so  to 
the  Ecclesiastical  Court^,  to  swear  churchwardens  elected  by 
the  pariah;  so  to  grant  the  probate  ofawiU  to  an  executor y.  So 
a  mandamus  Ues  to  the  judge  of  the  Prerogative  Court  of  Can- 
terbury to  grant  administration  to  the  husband  of  the  wife^s 
estate,  when  the  husband  has  done  nothing  to  depart  from 
his  right'.  In  the  case  of  R.  v.  Windham^,  the  court  granted 
a  mandamus  to  compel  the  warden  of  Wadham  CoUege  to 
affix  the  common  seal  of  the  college  to  an  answer  of  the  feir 
lows,  &c*  in  Chancery,  although  the  warden  disapproved  of  the 
answer  of  the  fellows,  and  had  put  in  a  separate  answer.  So 
a  mandamus  Ues  to  compel  a  bishop^  to  grant  inspection  of 
his  register  of  presentations  and  institutions  to  a  hving  within 
his  diooese,  to  a  person  claiming  the  right  of  patronage,  al- 
though the  bishop  himself  claimed  that  right;  for  such  register 
is  of  a  pubhc  nature.  So  to  admit  a  clerk  ^  of  trustees  under 
the  general  turnpike  act. 

A  mandamus  will  lie  to  J.  P.  to  nominate  overseers  of  the 
poor,  although  the  time  mentioned  in  the  stat.  43  Elii.  has 
expired:  because  the  statutes  for  the  relief  of  the  poor  are 
to  oe  construed  liberally^.  So  to  appoint  a  surveyor  of  the 
highways,  where  the  J.  P.  had  not  appointed  at  the  time 
mentioned  in  the  stat.  13  Geo.  8.  o.  78.  s.  1^.  So  to  sign  and 
allow  a  poor's  rate ;  and  in  this  case  they  will  grant  the  man- 
damus in  the  first  instance,  and  not  a  nOe  to  shew  cause;  for 
otherwise  the  poor  might  starve'.      So  to  the  justices  of  the 

o  Folkes's  case,  cited  per  Cur.  in  R.  v.  s   R.  v.  Bailiffs  of  Morpeth,  Str.  68. 

Ward,  Str.  897.  t  R.  v.  U.  of  Cambridge,  T.  19  O.  3. 
p  R.  V.  AshtoD,  Say.  R.  159.    R.  y.        Dr.  Ewin's  case. 

Warren,  Cowp.  371.  u  Bishop  of  Chichester  ▼.  Harward, 
q  R.    V.    Churchwardens  of   King's        I  T.  R.  652. 

Clere,  2  Lev.  18.  1  Ventr.  143.  8.  x  Abod.  1  Ventr.  115. 

C.    N.  It  appeared,  by  the  certificate  y  1  Ventr.  335. 

of  the  minister  and  several  parish*  z  R.  y.  Bettesworth,  Str.  861.  1118. 

iooers,  that  the  sexton  was  an  oftoer  a  Cawp.  877. 

for  life,  and  received  twopence  fh>m  b  R.  v.  th«  Bishop  of  Ely,  8  B.  and  C«. 

every  house,  yearly,  as  wages.    But        1 12. 

in  the  same  term  it  was  granted  k^  e  R.  v.  TrtMteesof  CfaeshnnttniDplke, 

another  sexton  without  such  certifl-        5  B.  and  Ad.  438. 

oate.  d  R.  y  Sparraw,  Btr.  112S. 

r  Said  per  Cur.  in  De's  oAst»  1  Ventr.  e  R.  v.  Jnstieaa  of  Utabigbsblre^  4 

148.  to  htve  beeattaatad.    Seealso       Bast  138. 

2  T.  R.  181 .  f  R.  V.  Fithar*  Say.  R.  160. 
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peace  of  n  county  or  borough,  to  permit  an  individual?  on 
oehalf  of  several  persons  who  contribute  to  the  county  rate, 
to  inspect  and  take  copies  of  the  last  two  rates  made  by  the 
justices,  and  all  orders  for  the  expenditure  thereof,  and  other 
proceedings  relating  thereto.    But  an  application  for  such 
mspection  must  be  previously  made  to  the  justices  assembled 
at  quarter-sessions.    The  Court  will  not  grant  a  mandamus^ 
to  justices  in  sessions  to  do  that  which  may  occasion  costs, 
for  which  they  have  no  means  of  reimbursing  themselves^ 
Neither  will  the  court  grant  a  mandamus  to  a  J.  P.  to  do  an 
act,  when  there  is  a  legal  probability  that  an  action^  will  be 
brought  against  him  for  doing  it.    A  party  applying  for  a  man- 
damus to  compel  churchwardens  to  allow  him  to  mspect  their 
accounts,  according  to  the  directions  of  the  17  Geo.  2.  c.  38. 
must  state  some  special  reasons^  for  which  he  wishes  to  see 
the  accounts.     It  is  no  answer  to  the  application,  that  the 
statute  imposes  a  penalty  upon  a  churchwarden  improperly 
refusing  inspection^.     Although  it  was  formerly  doubted  whe^ 
ther  a  mandamus  would  lie  to  a  lord  of  a  manor  to  admit  a 
copyholder,  yet  in  R.  v.  Rennet t%  where  application  was  made 
for  a  mandamus  to  the  steward  of  a  manor,  to  admit  a  person 
who  claimed  as  heir  at  law  to  a  customary  estate  witlun  the 
manor,  the  court  said,  they  had  no  doubt  but  that  a  manda- 
mus ought  to  be  granted,  to  compel  a  lord  of  a  manor  to  admit 
a  copyholder,  if  a  proper  case  were  laid  before  them;  but  as 
the  party  making  this  application  claimed  by  descent,  it  would 
not  answer  any  purpose  to  grant  the  mandamus,  since  he 
had  as  complete  a  tiue  without  admittance  as  with  it,  against 
all   the  world  but  the  lord.     See  also  R.  v.  Lord  of  the 
Manor  of  Hendon^y  where  a  mandamus  was  granted  to  the 
lord,  who  had  refused  to  admit  the  siurenderee  of  a  copyhold 
estate  on  account  of  a  disagreement  respecting  the  fine  to  he 
paid;  the  court  observing  that  they  would  not  give  an  opinion 
respecting  the  lord's  fine  on  an  application  by  a  tenant  for  a 
mandamus  to  be  admitted,  because  the  lord  had  not  any  right 
to  the  fine  until  admittance.      See  also  iZ.  v.  Coggan^  where 
a  mandamus  was  granted  to  the  lord  and  steward  of  a  manor 
to  admit  a  person  to  a  copyhold  tenement,  who  had  a  primd 
/lade  legal  title,  in  order  to  enable  him  to  try  his  right,  though 
a  court  of  equity  had  before  refused  to  compel  the  lord  to 

g  R.  V.  JuBtioes  of  Leicester,  4  B.  and  m2  T.  R.  197.  but  this  case  was  over- 

C.  891.  ruled  in  R.  v.  The  Brewer's  Com- 

h  In  re  Lodge,  2  Ad.  and  EU.   123.  pany,  3  B.  and  C.  172,  recognised 

4  Nev.  and  M.  312.  d.  C.  by  Bayley,  J.  in  R.  v.  WiUon,  10 

i  R.  ▼.  Greame,  2  Ad-  and  £11  616.  B.  and  C  87.  and  see  R.  v.  Lord  of 

See  also  R.  ▼.  the  Justices  of  Bucks,  the  Manor  of  Bonsall,  3  B.  and  C. 

3  Nev.  and  M.  68.  173. 

k  R.  V.  Clear,  4  B.  and  C.  899.  n  2  T.  R.  484. 
1   S.  C. 
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admit  him  for  want  of  his  shewing  an  equitable  right  to  the 
property^* :  Lord  Ellenborough,  C.  J.  observing,  that  he  was 
aware  that  the  power  of  the  Court  of  King's  Bench  to  grant  a 
mandamus  to  admit  to  a  copyhold,  had  been  questioned  on 
the  other  side  of  the  Hall,  yet  the  court  havings  for  many 
years  past,  been  in  the  constant  habit  of  granting  such  writs^ 
upon  a  sufficient  primd  facie  title  made  out  on  the  part  of  the 
person  applying,  he  could  not  doubt  their  power  in  this  respect. 
N.  There  being  a  claim  of  a  previous  fine  due  to  the  lord  in  re- 
spect of  the  ancestor  from  whom  the  party  claimed,  the  rule  for 
a  mandamus  was  granted,  upon  the  party's  undertaking  to 
pay  such  fine  or  mies  as  should  be  due  to  the  lord.  The 
court  win  not  grant  a  mandamus  to  admit  cestui  que  trusty 
although  he  has  a  clear  equity,  the  legal  estate  appearing  on 
the  court  rolls  to  be  in  the  trustees.  It  makes  no  difference 
by  what  mode  the  party  becomes  entitled  to  the  franchise^ 
whether  by  charter,  prescription,  or  tenure;  therefore,  where 
by  the  custom  of  the  borough  of  Midhurst,  die  jury  at  a  court 
baron  is  to  present  the  alienation  of  every  burgage  tenement, 
and  upon  such  presentment  the  steward  is  to  admit  the 
tenant,  who  then  becomes  entitled  to  the  franchises  of  the 
borough,  the  jury,  at  a  court  baron  in  1749,  having  refused  to 
present  several  conveyances  of  burgage  tenements,  the  court 
granted?  a  mandamus  to  the  lord  to  hold  a  court,  and  to  the 
burgesses  to  attend  at  such  court,  and  to  present  the  convey- 
ances. And  though  one  mandamus  will  not  lie  to  restore 
several  persons,  yet  the  court  held  it  would  lie  in  this  case  to 
the  jury  to  do  an  act  to  perfect  the  rights  of  several.  So 
where,  by  the  custom,  the  court-leet  was  to  present  to  the 
steward  uie  person  whom  the  commonalty  of  the  borough 
had  chosen  to  be  mayor,  the  court  granted^  a  mandamus  to 
the  steward  to  hold  a  court-leet,  and  to  the  in-burgesses  to 
attend  at  such  court,  and  to  present  J.  D.  who  had  been 
chosen  by  the  commonalty.  Aiid  it  is  the  same  where  no 
particular  person  is  interested;  as  where  by  charter  or  pre- 
scription the  corporate  body  ought  to  consist  of  a  definite 
number*^,  and  they  neglect  to  fill  up  the  vacancies  as  they 
happen,  the  court  will  grant  a  mandamus.  Where  a  defen- 
dant is  ousted  on  quo  warranto,  the  prosecutor"  is  entitled  to 
the  writ  of  mandamus  for  a  new  election,  if  he  applies  in  a 
reasonable  time;  if  not,  the  defendant^. 

o  6  East,  431.  Bull.  N.  P.  200.  S.  C.  cited  in  1  Bl. 

p  R.  y.  Midhurst,  1  Wils.  283.    I  Bl.        K.  62. 
R.  60.    Bull.  N.  P.  200.  S.  C.  by    r   Case  of  the  town  of  Notting^hanis 
the  name  of  R  y.  Ld.  Montague.  23  G.  2.  Bull.  N|^P.  201. 

q  Borough  of  Christchur<ib,  12  G.  2-    s   U.  y.  M'Kay,  4  B.  and  C.  658. 

t  K.  V.  Mears,  4  B.  and  C.  659. 
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In  cases  of  actions  or  suits  commenced  here,  for  which 
cause  hath  arisen  in  India,  the  king's  courts  at  Westminster 
may  award  writs  of  mandamus  to  the  C.  J.  and  judges  of  the 
supreme  court  of  judicature,  or  judges  of  the  mayor's  court  at 
Madras,  Bombay,  or  Bencoolen,  for  the  examination  of  wit- 
nesses. The  plaintiff  obtaining  the  verdict  is  entitled^  to  the 
costs  of  cross-examining  witnesses  imder  a  mandamus  ob- 
tained by  the  defendant. 

In  R,  y.  the  Lords  Commissioners  of  the  Treasury,  4  Ad.  & 
£11.  286.  5  Ney.  &  M.  589,  the  court  granted  a  mandamus 
on  the  application  of  W.  C.  Smyth,  to  the  lords  commis- 
sioners to  make  and  issue  a  Treasury  minute  or  authority  for 
the  payment  to  S.  of  the  arrears  of  a  pension  admitted  to  be 
held  by  them  for  his  benefit;  inasmuch  as  the  claimant  had  a 
legal  right  and  no  other  remedy,  and  as  the  writ  was  de- 
manded not  against  the  king,  but  against  officers  to  whom 
the  mone^  had  been  paid  for  the  claimant's  use.  A  party 
foimd  guilty  by  a  jury  at  a  session  irregularly  holden  is  enti- 
tled to  have  the  record  of  the  proceedings  correctly  made  up 
according  to  the  fact,  and  the  court  will  grant  a  mandamus 
to  the  justices  to  make  up  such  record.  R.  v.  the  Justices  of 
Middlesex,  5  B.  &  Ad.  1113. 


III.  Where  not. 

It  is  a  general  rule  that  a  mandamus  does  not  lie  unless 
the  party  making  the  application  has  not  any  other  specific 
legal  remedy'.  On  this  ground  the  court  refused  to  grant  a 
mandamus  to  a  bishop,  to  license  a  curate  of  a  curacy, 
which  had  been  twice  augmented  by  Queen  Anne's  bounty, 
where  the  right  of  appointing  was  claimed  by  two  several 
parties,  and  there  had  been  cross  nominations;  because  the 
party  had  another  specific  remedy  by  quare  impetUty.  So  a 
mandamus  does  not  lie  to  the  governor  and  company  of  the 
Bank  of  England  to  transfer  stock,  because  the  party  has  his 
remedy  by  assumpsit'.  The  court  will  not  interpose  where 
the  subject  is  purely  of  ecclesiastical  jurisdiction.  Hence,  it 
will  not  grant  a  mandamus  to   churchwardens  to  make  a 

Q  Whytt  ▼.  M'lntosh  and  others,  8  B.  Dock  Company,  M  62  O.  3.  S.  P^ 

and  C.  317.  See  also  Doug^.  526. 

z  Per  BuUer,  J.  in  R^.  Bp.  of  Ches-  y  R.  v.  Bishop  of  Chester,  I  T.  R.  396. 

er,  1  T.  K.  404.  in  K.  v.  M.  of  Staf-  z  R.  ▼.  Bank  of  England,  Doug.  623. 
ford,  3  T.  R.  662.    R.  v.  the  Bristol 


tl 


1106  MANDAMUS. 

them  to  come  to  a  particular  decision,  as,  to  make  an  order 
of  maintenance  on  a  particular  parish.  Where  the  certiorari 
is  taken  away,  the  court  will  not^  indirectly  bring  proceedings 
under  review  by  a  mandamus. 


IV.  Form  of  the  fFrit. 

Having  endeavoured  in  the  foregoing  sections  to  explain 
the  nature  of  a  mandamus,  and  having  briefly  stated  diose 
cases  in  which  this  remedy  may  be  adopted,  i  shall  proceed 
to  consider  the  form  of  the  writ,  as  to  which  the  following 
rules  may  be  useful: 

1.  Care  must  be  taken  that  the  mandamus  is  properly  di- 
rected, that  is,  to  the  persons  who  are  to  obey  the  writ*  (7). 
And  this  duty  is  cast  upon  the  person  who  applies  for  the 
writ;  for  the  court,  when  they  grant  the  writ,  will  not  spe- 
cify the  person  to  whom  it  is  to  be  directed  ^  If  the  writ  be 
improperly  directed,  e.  ff.  if  the  right  of  election  be  in  the 
mayor  and  aldermen,  and  the  mandamus  is  directed  to  the 
mayor,  aldermen,  and  common  councily  the  court  will  grant  a 
supersedeas,  quia  improvide  emanavii^.  If  a  writ  be  directed 
to  a  corporation  by  a  wrong  name,  they  may  return  this 
special  matter,  and  rely  upon  it;  but  if  they  answer  the  exi- 
gency of  the  writ,  thev  admit  themselves  to  be  the  corpora- 
tion to  whom  the  writ  is  directed;  and  cannot  take  advantage 
of  the  misnomer^ 

2.  The  writ  must  contain  convenient  certainty,  in  setting 
forth  the  duty  to  be  performed;  but  it  need  not  particularly 

u  R.  ▼.  Justices  of  the  West  Riding  of  y  R.  ▼.  Wigan,  2  Burr.  782. 

Yorkshire,  I  Ad.  and  £11.  663.  3  z  R.  t.  Mayor  of  Norwich,  Str.  55. 

Nev.  and  M .  802.  a  R.y .  BaiUfis  of  Ipswich,  Salk.  434, 5. 
X  R.  V.  Mayor  of  Hereford,  Salk.  701. 

R.  y.  Mayor  of  Rippon,  Salk.  433. 


(7)  If  the  writ  is  directed  to  the  corporation,  it  has  been  held 
good.  But  if  it  be  directed  to  those,  who  by  the  constitution  of  the 
corporation  ought  to  do  the  act,  without  doubt  it  is  good  also.  Per 
Holt,  C.  J,  R.  V.  Mayor  of  Abingdon,  Ld.  Raym.  560. 
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set  forth  by  what  authority  the  duty  exists.  Therefore  where 
a  mandamus  to  the  commissary  of  the  Archbishop  of  York^; 
to  admit  a  deputy  register,  stated  quod  minus  rite  recusavit  to 
admit,  it  was  holden  sufficient,  though  it  was  objected  it  was 
the  constant  form  to  allege,  that  the  party  to  whom  the  writ 
is  directed,  is  the  person  to  whom  it  appertains  to  swear  and 
admit;  for  if  the  defendant  was  not  the  person  to  whom  the 
executing  this  writ  belonged,  he  should  have  returned  so, 
but  instead  of  that  the  return  consisted  merely  of  matter  of 
excuse;  besides,  it  was  laid  that  mintis  rite  he  refused, 
which  was  an  averment  that  in  justice  he  ought  to  do  it.  So 
a  mandamus  to  the  Dean  of  the  Arches  to  grant  probate  to 
Lord  Londonderry's  executors*^,  setting  out  that  the  dean 
juxta  juris  exiffentiam  recusavit,  was  holden  sufficient,  though 
it  was  objected  that  it  did  not  shew  the  dean's  title  to  grant 
probate;  not  having  set  out  that  there  were  bona  notalnUa; 
for  the  court  will  not  presume  an  inferior  jurisdiction,  and  it 
appeared  that  he  had  already  done  some  acts  of  office  as  the 
prerogative  judge,  and  he  shall  not  be  received  now  to  say  it 
does  not  appear  he  has  any  jurisdiction.  The  ground  of  the 
application  for  a  mandamus  is,  that  there  is  no  other  remedy. 
Where,  therefore,  a  mandamus  directed  to  a  corporation,  and 
commanding  them  to  pay  a  poor's  rate,  omitted  to  state  that 
the  defendants  had  no  effects  upon  which  a  distress  could  be 
levied,  it  was  holden^  bad. 

3.  If  several  persons  have  been  removed,  there  must  be  a 
distinct  writ  for  each  person :  for  they  cannot  join^ ;  for  the 
interest  is  several,  and  the  amotion  of  one  is  not  the  amotion 
of  the  others. 

4.  Every  circumstance  that  is  requisite  to  shew  that  the 
partv  is  entitled  to  be  admitted,  must  be  suggested  in  the 
writ';  therefore,  where  in  a  mandamus  to  the  ordinary  to 
license  a  curate,  it  was  stated  that  he  had  been  duly  nomi- 
nated and  appointed  by  the  inhabitants  of  a  township  to  be 
curate  of  the  church  of  P.,  but  neither  the  consent  of  the 
rector  or  any  endowment  or  custom  for  the  inhabitants  to 
make  such  nomination  and  appointment  was  stated,  the  court 
quashed  the  writs.  But  although  it  is  essential  such  facts 
should  be  alleged  as  are  necessary  to  shew  that  the  party  ap- 

'b  R.  y.  Ward,  Str.  897.  e  6  Mod.  11.  R.  v.  City  of  Chester, 

c  R.  ▼.  Betteswortb,  Str.  857.  Balk.  433,  436. 

d  K.  V.  Margate  Pier  Company,  3  B.  f  6  Mod.  310.  per  Holt,  C.  J. 

and  A.  220.    Q.  Whether  in  such  a  g  R.  y.  Bishop  of  Oxford,  7  East»  345. 

case  a  mandamaa  will  lie. 
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pbfinff  for  the  writ  is  entitled  to  the  relief  prayed^  no  predae 
form  IS  required^. 

5.  The  writ  must  be  granted  to  orooeed  to  an  election  to 
tlie  office,  and  not  to  elect  a  particular  person  ^ 

Lastly  tiie  writ  must  be  tested ;  and  theie  must  be  four- 
teen days  between  the  teste  and  the  return,  if  it  go€»s  aboye 
forty  mdes ;  otherwise  only  eight  days,  and  one  day  is  to  be 
taken  indusiye,  the  other  exclusive'.  Upon  discovering 
any  informality  in  the  writ,  the  party  may  apply  to  amend  at 
any  time  before  the  return?:  but  aiter  tiie  return  has  been 
made  and  traversed,  the  court  will  not  permit  an  amendment 
in  the  mandamus^.  A  motion  cannot  oe  made  to  supersede 
the  writ  afber  the  return  is  out^.  Although  it  has  been 
said^  that  the  defendant  will  not  be  permitted  to  avail  him- 
self of  any  obiection  to  the  writ  after  the  return :  yet  it  has 
since  been  adjudged  that  an  exception  may  be  taken  to  the 
writ  even  after  the  return^,  and  at  any  time  before  a  peremp- 
tory mandamus  issues.  Where  the  court  grants  a  rule  to  shew 
cause,  though  upon  shewing  cause  it  appear  doubtful,  whether 
the  party  have  a  right  or  not,  yet  the  court  will  issue  a  manda- 
mus, in  order  tiiat  tiie  right  may  be  tried  upon  the  return"*. 
But  the  court  will  not  grant  a  mandamus  to  a  person  to  ex- 
ercise a  jurisdiction,  when  it  is  doubtftd  whether  he  has  tiie 
power  to  exercise  it  or  nof^.  Upon  a  motion  for  a  manda- 
mus^ to  die  warden  of  the  Vintners'  Company  to  swear  J.  S. 
one  of  the  court  of  assistants,  the  affidavit  being  only  that  he 
was  informed  by  some  of  the  court  of  assistants  that  he  was 
elected^  and  no  positive  affidavit  of  an  election,  the  court 
would  only  grant  a  rule  to  shew  cause,  but  said  if  there  had 
be^i  a  positive  affidavit  of  his  election,  they  would  have 
granted  the  writ  in  the  first  instance. 

d  Par  Lee,  C.  J.  ia  R.  v.  M.  and  B.  of  k  Per  Kenjon,  C.  J.  and  BuUer,  J.  la 

Nottingbam,  Say.  R.  37.  R.  v.  Mayor  of  York,  5  T.  R.  74, 5. 

e  2  Built.  122.  2  flol.  456. 1.25.  1  R.  v.  Maigate  Pier  Company,  9  B. 

f  R.  T.  Mayor  of  Dover,  Str.  407.  and  A.  220. 

g  6  Mod.  1S3.  per  HoU,  C.  J.  n  R.  v.  Dr.  Blaad,  BuU.  N.  P.  800. 

b  R.  ▼•  Mayor  of  Staflbrd,  4  T.  R.  690.  n  R.  v.  Bishop  of  Ely,  1  Wilt.  266. 

i  Said  per  Lee,  S.  in  Wbitwood,  q  t.  t.  o  BqH.  N.  P.  200. 
Jocaoi,  B.  R.  H.  7  G.  2.  MS.  to  hare 
been  ae  ddemiiied  in  Lord  Ray- 
mond's time. 


MANDAMUS.  1109 


V.  Of  the  Return. 

The  next  object  of  consideratioii  is  the  return. 

1.  The  return  must  be  made  by  the  person  to  whom  the 
writ  is  directed. 

2.  It  must  be  positive  and  certain  P.  The  same  certainty 
is  required  in  a  return  to  a  mandamus  as  in  indictments  or 
returns  to  writs  of  habeas  corpus  4.  But  if  the  return  be 
certain  on  the  face  of  it^  that  is  sufficient,  and  the  court  can- 
not intend  fieicts  inconsistent  with  it,  for  the  purpose  of 
making  it  bad^  The  return  must  not  be  argumentatiTe*. 
To  a  mandamus  to  elect,  it  is  a  good  return,  that  a  person  has 
been  duly  elected,  and  sworn  into  the  office^.  To  a  manda- 
mus to  a  commissary  to  admit  A.  B.  into  the  office  of  churchy- 
warden,  reciting  that  he  had  been  duly  elected,  a  return^  that 
A.  B.  was  not  duly  elected  is  good. 

3.  Where  the  mandamus  is  to  restwe  a  person  who  has 
been  removed  from  an  office,  the  return  must  be  very  accu* 
rate  in  stating,  first,  the  power  of  the  corporation  to  remove*. 
Secondly,  the  return  must  set  forth  a  sufficient  and  reasonable 
cause  of  removal.  There  are  three  kinds  of  ofiencesT  for 
which  a  corporator  may  be  removed : 

First, — ^For  any  offence  committed  i^ainst  his  duty  as  a 
corporator  (8). 

Secondly, — ^For  any  offence  which  is  in  itself  of  so  infi^ 
mous  a  nature  as  to  render  the  offender  unfit  to  execute  anv 
public  franchise,  e.  g.  forgery,  perjury,  &c.  although  such 
offence  has  not  any  immediate  relation  to  his  office  (9). 

p  1 1  Rep.  90.  b.    See  ftlao  R.  t.  M.  of    z  R.  ▼.  Mayor,  kc  of  Doncaeter,  Trin. 

Abingdon,  Salk.  482.  25  and  29  O.  2.  34  MS.  teijt  Hill* 

q  Per  buller,  J.  Doug.  158.  p.  210. 

T  Doug.  169  7  R.  V  Mayor  of  Derby,  0  O.  2.  BuIL 

8  R.  ▼.  Lyme  Regis,  Doug.  158.  N.  P.  206.  R.  v.  Richardson,  1  Burr, 

t  R.  T.  wmiams.  Say.  &.  140.  6S6.  R.  v.  Liverpool,  2  Bttrr.  732. 
u  R.  ▼.  WUUanu,  8  M.  Ifc  C.  681. 


(8)  la  this  case  tiie  corporator  is  removable  without  any  previous 
conviction  by  a  jury.  Bull.  N.  P.  206.  dtes  R.  v.  Der%y,  9  G.  2. 
wbich  case  ir»  first  broagbt  belbte  the  oovt  in  £.  T.  6.  Geo.  2. 
See  Session  cmos,  vol.  2.  p.  343.  The  power  of  trial  as  well  as 
amotion^  for  an  offence  of  this  kind,  is  iiMsdent  to  mmy  corporation. 
See  Lord  liaasfidd's  opinion,  1  Borr.  538. 

(9)  An  offimoe  of  this  load  ongbt  to  be  eatablisbed  by  a  previous 
conviction  by  a  jury,  according  to  the  law  of  the  land.    Per  I^rd 
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Thirdly^ — For  any  offence  of  a  mixed  nature^  as  being  an 
offence  not  only  against  the  duty  of  his  office^  but  also  a 
matter  indictable  at  common  law  (10).  Misemploying  the 
corporation  money  is  not  a  sufficient  cause  of  disfranchise- 
ment, because  the  corporation  may  have  their  action  for  ity. 

Although  the  return  be  insufficient,  yet  if  it  appear  to  the 
court,  that  the  party  has  no  ground  for  being  restored,  the 
court  will  not  restore  him*. 

Thirdly,  the  due  execution  of  the  power  of  amoval  must 
be  set  forth  in  the  return.  In  a  return  to  a  mandamus  to  a 
corporation  to  restore  a  member  who  has  been  removed,  it 
should  appear  that  the  body  removing  had  proved  the  chaige 
for  which  the  member  was  removed.  It  is  not  sufficient  to 
state  merely,  that  he  was  present  when  the  charge  was  made 
and  did  not  deny  it^ 

It  is  not  a  good  return  to  state,  that  the  party  was  incapa- 
citated of  being  elected ;  for  the  proper  way  of  trying  whether 
he  was  capable  of  being  elected,  is  by  an  information  in 
nature  of  quo  warranto^.  So,  where  all  the  proceedings  of 
file  election  were  set  forth  in  the  writ,  concluding  ^^by  reason 
whereof  A.  was  elected,^^  a  return,  stating  that  A.  was  not 
elected,  was  holden  to  be  bad<^.  Where,  upon  a  mandamus  com- 
manding defendant  to  take  upon  himself  the  office  of  common 
council-man  of  the  borough  of  Leicester,  the  return  was,  that 
by  a  by-law,  persons  refusing  to  fill  the  office  were  subject  to 
a  certain  fine,  and  that  defendant  had  paid  the  fine ;  it  was 
holden^,  that  the  return  was  insufficient,  as  it  did  not  state 
that  the  fine  was  to  be  in  lieu  of  service. 

y  R.  V.  Chalke,  Lord  Raym.  226.  b  R.  v.  Doncaster,  Say.  R.  40. 

2  Fer  Cur.  in  R.  v.  Tidderly,  1  Siderf.  c  R.  v.  M.  of  York, 5  T.  R.  66. 

14.  d  R.  ▼.  S.  Bower,  the  younger,  1  B.  It 

a  R.  ▼.  Favenham,  8  T.  R.  352.  C.  585. 


Mttnsfield,  C.  J.  R,  v.  RichardsoH,  1  Borr.  539.  It  is  the  infamy 
which  renders  the  corporator  an  improper  person  to  be  continued  in 
an  office  of  trust ;  therefore,  if  the  crime  for  which  he  is  convicted 
be  such  as  does  not  carry  such  infeuny  with  it,  it  will  be  no  cause  of 
disfranchisement ;  as  if  he  were  convicted  of  a  simple  assault. 
BuU.  N.  P.  206,  cites  R.  v.  Derby,  9  G.  2. 

(10)  Where  the  offence  is  criminal  in  both  respects,  the  difference 
seems  to  be  that  if  it  consists  of  one  single  fact,  as  burning  the  char- 
ters of  the  corporation,  bribery,  &c.  there  must  be  a  conviction ;  but 
not  where  it  may  be  considered  as  abstracted,  the  one  from  the  other, 
as  riot  and  assault,  upon  any  other  member,  so  as  to  obstruct  the 
business  of  the  corporation,  ib. 


—   — -  w-  —       ^  , 
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4.  The  same  certainty  is  required  in  the  return,  as  before 
the  Stat,  of  Queen  Anne®. 

5.  The  rule  is,  not  to  presume  every  thing  against  the 
return,  but  not  to  presume  any  thing  either  one  way  or  the 
other^. 

6.  The  return  must  not  contain  two  inconsistent  causes?, 
otherwise  the  court  will  quash  the  whole  return**.  But  se- 
veral consistent  causes  may  be  returned* ;  and  where  the 
causes  are  not  inconsistent,  although  some  are  bad,  yet  the 
court  may  admit  the  good  and  reject  the  bad.  It  is  not  ne- 
cessary that  every  part  of  the  return  should  be  good ;  the 
court  will  not  quash  it,  if  on  the  whole  it  state  a  sufficient 
reason  to  justify  the  party  making  it^.  To  a  mandamus  to 
restore  J.  S.  to  die  office  of  sextop,  the  defendant  returned, 
that  J.  S.  was  not  duly  elected  according  to  the  ancient  cus- 
tom of  the  parish,  and  further,  there  was  a  custom  for  the 
inhabitants  m  vestry  to  remove  the  sexton  from  his  office, 
and  that  J.  S.  was  removed  pursuant  to  such  custom :  it  was 
holden*,  that  there  was  not  any  repugnancy  in  saying,  that 
J.  S.  was  not  duly  elected ;  but  that  being  in  fact  elected, 
they  had,  according  to  an  ancient  custom,  removed  him.  In 
either  case,  they  were  equally  entitled  to  exercise  that  right. 
The  return,  therefore,  was  allowed.  The  return  need  not 
be  under  the  seal  of  die  corporation,  nor  need  it  be  signed 
by  the  mayor ;  for  the  return  of  a  mandamus  is  matter  of  re- 
cord, and  acts  done  by  a  corporation  upon  record,  are  not  re- 
quired to  be  under  hand  or  seal ;  for  in  such  case  an  action 
lies  against  a  body  politic,  or  the  persons  who  procure  the 
false  return  °*.  Where  a  return  of  a  mandamus  to  restore  a 
party  to  a  corporate  office  is  defective  in  form,  but,  on  the 
whole,  it  appears  that  there  is  good  ground  for  amotion,  the 
court  will  not  award  a  peremptory  mandamus ;  the  only  ef- 
fect of  which  would  be  to  compel  the  corporation  to  restore 
an  officer  whom  they  would  be  bound  immediately  to  remove 
in  a  more  formal  manner**.  Clerical  mistakes  in  the  return 
may  be  amended,  even  after  it  is  filed **.  The  prosecutor  of  a 
mandamusP,  to  which  a  return  has  been  made,  having  moved 

e  Per  Lord  Mansfield,  C.  J.  in  R.  ▼.  1  R.  y.  TaiiDton  St.  James,  Cowp.  413. 

Lyme  Regis,  Doug.  157.  m  R.  ▼.  Mayor  of  Exeter,  Lord  Raym. 

f  R.  ▼.  Lyme  Regis.  £.  19  G.  3.  223.    See  also  R.  y.  Chalice,  Lord 

g  See  2  T.  R.  456.  Raym.  84.  S.  P. 

h  Adm.  R.  ▼.  M.  of  Cambridge,  2  T.  R.  n  Hex  v.  Griffiths,  5  B.  &  A.  731 . 

456.    See  also  R.  y.  M.  of  York,  5  o  R.  v.  Lyme  Regis,  E.  19  G.  3.  Doug. 

T.  R*  66.  157. 

i  Wright  y.  Fawcett,  4  Burr.  2041.  p  R.  on  pros,  of  M.  Scales  v.  M.  k  A. 

k  R.  y.  Archbp.  of  York,  6  T.  R.  490.  of  London,  3  B.  &.  Ad.  255. 

VOL.  ir.  2  E 
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for  a  conciHum,  and  the  court  havings  upon  argument,  ad- 
judged that  the  return  is  sufficient  in  law^  cannot  afterwards 
traverse  tJie  hcts  contained  in  the  return. 


VI.  Of  the  Remedy,  where  the  Party,  to  whom  the  Writ  of 
Mandamus  is  directed,  does  not  make  any  return,  or 
where  he  makes  an  instificient,  or  false  Return. 

The  first  writ  of  mandamus  alwavs  concludes  with  com- 
manding obedience^  or  cause  to  be  snewn  to  the  contraryP ; 
but  if  a  return  be  made  to  it,  which  upon  die  face  of  it  is 
insufficient,  the  court  wiU  grant  a  peremptoir  mandamus, 
and  if  that  be  not  obeyed,  an  attachment  will  issue  against 
the  persons  disobeying  it.  If  no  return  be  made,  the  court 
win  grant  an  attachment  against  the  persons  to  whom  the 
man<Wius  was  directed;  with  this  difference,  however,  that 
where  a  mandamus  is  directed  to  a  corporation  to  do  a  cor- 
porate act,  and  no  return  is  made,  the  attachment  is  granted 
only  against  those  particular  persons  who  refuse  to  pay 
obedience  to  the  mandamus:  but  where  it  is  directed  to 
several  persons  in  their  natural  capacity,  the  attachment  for 
disobedience  must  issue  against  all  4,  though  when  they  are 
before  the  court,  the  punishment  will  be  proportioned  to  their 
offence. 

If  the  return  upon  the  face  of  it  be  good,  but  the  matter 
of  it  false,  an  action  upon  the  case  lies  for  the  party  injured, 
against  the  persons  making  such  false  return.  And  where 
the  return  is  made  by  several,  the  action  may  be  either  joint 
or  several,  it  being  founded  upon  a  tort ;  but  if  it  appear 
upon  evidence  that  the  defendant  voted  against  the  returUf 
but  was  over-ruled  by  a  majority,  the  plaintiff  will  be  non- 
suited'; and  though  the  return  be  made  in  the  name  of  the 
corporation,  yet  an  action  will  lie  against  the  particular  per- 
sons who  caused  the  return  to  be  made",  or  if  the  matter 
concern  the  public  government,  and  no  pioticular  person  be 
BO  interested  as  to  maintain  an  action,  the  court  will  grant 

p  Bull.  N.  P.  201.  r  Caith.  172. 

q  R.  V.  Oveneere  of  St.  Chad's,  Salop,    s  Per  Holt,  C.  J.  Lord  Bsym.  554. 

H.  8  G.  2.  MS.  Bull.   N.  P.  201. 

S.  C. 
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ui  information  against  the  persons  making  the  return^.  The 
return  must  be  filed  and  allowed  before  die  information  can 
be  moved  for.  A  mandamus  was  directed  to  the  mayot^  bai- 
liff, and  burgesses  of  A.  The  mayor  made  a  return^ ;  a  mo- 
tion was  made  to  stay  the  filing  of  it,  upon  a  su^estion,  that 
the  return  was  made  against  the  votes  of  the  majority,  who 
would  have  obeyed  the  writ.  But  the  court  resolved,  that 
they  could  not  refuse  the  mayor's  return,  because  he  was 
the  principal  officer  to  whom  the  writ  was  directed,  and 
actually  delivered ;  and,  as  he  had  returned  and  brought  in 
the  wnt,  it  was  not  fit  that  the  court  should  examine  upon 
affidavits,  whether  the  majority  consented.  But  if  the  mayor 
had  made  any  return,  contrary  to  the  votes  of  the  majority, 
it  was  at  his  peril,  and  the  way  to  punish  him  was  by  infor- 
mation. 

Note.  Where  several  join  in  an  application  for  a  mandamus, 
they  may  all  join  in  the  action  for  a  false  return'.  And  if 
in  such  action  or  information  the  return  be  fidsified,  the  court 
will  grant  a  peremptory  mandamus ;  however,  it  cannot  be 
moved  for  until  four  days  afiter  the  return  of  tiie  postea,  be- 
cause the  defendants  have  that  time  to  move  in  arrest  of 
judgment^^.  In  an  action  for  a  false  return',  the  plaintiff  set 
out,  that  he  was  chosen  upon  the  first  of  October,  according 
to  the  custom.  Upon  evidence  it  appeared,  that  the  custom 
was  to  choose  on  the  29th  of  September,  and  that  the  plain- 
tiff was  then  chosen ;  and  this  was  holden  sufficient  to  sup- 
port the  declaration,  ifor  the  day  in  the  declaration  is  but  form. 
If  the  mayor  of  a  corporation  procure  a  false  return  to  be 
made,  it  will  be  sufficient  evidence  against  him,  that  the 
mandamus  was  delivered  to  him,  and  that  the  mandamus  has 
such  a  return  made;  and  that  will  be  presumptive  against 
him,  that  he  made  that  return,  unless  he  shews  the  contrary; 
for  the  mayor  or  any  other  member  of  the  corporation,  or 
others,  who  shall  procure  a  false  return  to  be  made,  are  liable 
in  their  private  capacity^  In  an  action  brought  in  C.  B.  for 
a  false  return,  the  plaintiff  obtained  judgment ;  the  court  of 
B.  R.  refused  to  grant  a  peremptory  mandamus :  Holt,  C.  J. 
observing  that  every  mandamus  recites  the  fact  prout  patet 
nobis  per  recardum^  and  that  they  could  not  take  notice  of 

t  Surgeons*  Comp.  Salk.  374.    R  ▼.  y  Per  Holt,  J.  C.  Buckley  ▼.  Palmer, 

Mayor  of  Nottingham,  H.  25.  G.  2.  Salk.  430,  I. 

Bull.  N.  P.  203.  S.  P.  z  Vaugban  v.  Lewis,  Cartb.  228. 

u  R.  ▼.  Mayor  of  Abingdon,  Salk.  431.  a  Per  Cur.  R.  ▼.  Chalice,  Lord  Raym. 

Carth.  4»9.  S.  C.  84d. 
X  Green  ▼.  Pope,  Lord  Raym.  125. 

2  £2 
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the  records  of  the  Common  Pleas**  (11).  Before  the  stat, 
9  Ann.  c.  20^  except  in  extraordinary  cases^^  an  attachment 
did  not  issue  for  want  of  a  return,  until  after  the  return  of  an 
aUas  and  pluries  writ  of  mandamus  and  disobedience  of  a  pe- 
remptory rule  to  return**.  But  by  that  statute,  reciting  that 
persons  who  had  a  right  to  the  office  of  mayors,  or  other  of- 
fices within  cities,  towns  corporate,  boroughs,  and  places,  or 
to  be  burgesses  or  freemen  thereof,  had  either  been  illegally 
turned  ont,  or  had  been  refused  to  be  admitted  thereto,  and 
had  no  other  remedy  to  procure  themselves  to  be  admitted 
or  restored,  than  by  writs  of  mandamus,  the  proceeding  on 
which  were  very  dilatory  and  expensive,  it  was  enacted, 

1.  That  a  return  should  be  made  to  the  first  writ  of  man* 
damns®. 

2.  That  the  persons  prosecuting  such  writ  might  plead 
to',  or  traverse  all  or  any  the  material  facts  contained  in 
the  return,  to  which  the  persons  making  such  return  should 
reply,  take  issue,  or  demur;  and  such  further  proceedings 
should  be  had  therein,  as  might  have  been  had  if  the  persons 
suing  such  writ  had  brought  their  action  on  the  case  for  a 
false  return ;  and  in  case  a  verdict  should  be  found,  or  judg- 
ment given  for  them  upon  a  demurrer,  or  by  nihil  dicit,  or 
for  want  of  a  repUcation  or  other  pleading,  they  should 
recover  damages  and  costs,  and  a  peremptory  writ  of  man- 
damus should  be  granted  without  delay  for  them  for  whom 
judgment  shall  be  given,  as  might  have  been  if  such  return 
had  been  adjudged  insufficient ;  and  in  case  judgment  shall 
be  given  for  the  persons  making  such  return,  they  shall  re- 
-cover costs. 

3.  The  Stat,  for  the  amendment  of  the  law  (4  Ann.  c.  16.) 
und  all  the  statutes  of  jeofail  shall  be  extended  to  writs  of 
mandamus,  and  the  proceedings  thereupon^.    The  power  of 

t)  Anon  Salk.  428.  probably  the  S.  C.  '   d  Bull.  N.  P.  203. 

as  is  reported  by  the  name  of  Green  e  S.  1. 

V.  Pope,  1  Lord  Raym.  128.  where  f  8.  2. 

S.  P.  is  said  to  have  been  ruled.  g  S.  7. 
€  See  Skinn.  669. 


(11)  Yet  where  in  an  action  for  a  fiedse  retam,  judgment  waa 
given  for  the  defendant,  and  upon  a  writ  of  error  judgment  was 
reversed  in  the  Exchequer  Chamber,  the  Court  of  K.  B.  granted 
a  peremptory  mandamus  before  judgment  entered,  saying,  it  was 
a  mandatory  writ,  and  not  a  judicial  writ  founded  upon  the  record. 
Bull.  N.  P.  202. 
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traversing  the  return,  which  is  given  by  the  second  section  of 
the  preceding  statute,  is  given  in  the  room  of  an  action  for  a 
false  return ;  and  as  in  such  action  it  cannot  be  said  that  the 
damages  are  collateral,  so  neither  can  it  be  said  that  they  are 
collateral  in  a  proceeding  under  the  statute,  for  they  are  con- 
sequent or  dependent  upon  the  issue,  and  the  jury  are  to  in- 
quure  of  the  damages  as  parcel  of  the  charge;  and  conse- 
quently, if  in  a  proceeding  under  the  statute^  the  jury  omit 
to  find  damages  and  costs  for  the  plaintiff,  whether  the  ver^ 
diet  be  general  or  special,  this  defect  cannot  be  supplied  by 
a  writ  of  inquiry^ :  but  in  such  case  the  party  may  bring  an 
action  for  a  false  return,  for  the  act  does  not  take  away  the 
party^s  right  to  bring  such  action,  but  only  provides  that  in 
case  damages  are  recovered  by  virtue  of  that  act,  against  the 
persons  making  the  return,  they  shall  not  be  liable  to  be  sued 
m  any  other  action  for  making  such  return^.     Where  issue  is 
joined  upon  the  traverse  of  the  return,  and  the  prosecutor 
does  not  proceed  to  trial  according  to  the  practice  of  the  court, 
judgment  as  in  case  of  a  nonsuit  may  be  given  ^.     Since  the 
preceding  statute,  a  mandamus,  in  cases  to  which  the  statute 
applies,  is  in  the  nature  of  an  action,  pleadings  therein  being 
admitted,  and  it  seems  that  in  such  cases  a  writ  of  error  lies 
upon  the  judgment* ;  but  upon  the  award  of  a  peremptory 
mandamus,  in  a  case  to  which  the  stat.  of  Ann  does  not  ap- 
ply, a  writ  of  error  will  not  lie™.     It  appears  from  the  word- 
ing of  the  statute,  that  there  are  many  cases  to  which  it  does 
not  extend ;  therefore  in  all  those  cases  the  proceedings  must 
have  been  according  to  the  course  of  the  common  law^.     But 
now  by  stat.  1  W.  4.  c.  21,  [30th  March,  1831,]  s.  2,  after 
reciting  that  the  provisions  contained  in  the  9th  Ann,  c.  20^ 
had  been  found  useful  and  convenient,  and  that  the  same 
ought  to  be  extended  to  the  proceedings  on  other  such  writs, 
it  is  enacted,  that  the  several  enactments  contained  in  the  said 
statute  relating  to  the  return  to  writs  of  mandamus  and  the 
proceedings  on  such  returns,  and  to  tlie  recovery  of  damages 
and  costs,  shall  be  and  are  extended  and  made  applicable  to 
all  other  writs  of  mandamus  and  the  proceedings  thereon,  ex- 
cept so  far  only  as  the  same  may  be  altered  by  this  act.  These 
alterations  are  as  follow :  The  4th  section  reciting,  that  writs 
of  mandamus,  other  than  such  as  relate  to  the  offices  and 
franchises  provided  for  by  the  9th  of  Ann,  are  sometimes 
issued  to  officers  and  other  persons,  commanding  them  to 

h  Kynaston  v.  Mayor  of  Shrewsbury,  I    I  P.  Wms.  351.  Str.  1052. 

T.  9  &  10  G.  2.  MS.  and  Str.  1052.  m  Dean  of  Dublin  v.  the  King-,  in  error 
S.  C.  D.  P.  21st   April,  1724.  I  Uro.  P.  C. 

i   Bull.  N.  P.  203.   See  Str.  1053.  73.  Tomlins'  ed. 

k  Wigan  v.  Holmes,  Say.  R.  110.   R.  n  Bull.  N.  P.  204. 
V.  Mayor  of  Stafford,  4  T.  R.  689. 
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•idmit  to  ofEoes^  or  to  perform  other  matters^  in  respect 
thereof  the  persons  to  whom  such  writs  are  directed  claim 
no  right  or  interest,  or  whose  functions  are  merely  ministerial 
in  relation  to  such  offices  or  matters ;  and  that  it  may  be 
proper  such  officers  and  persons  should,  in  certain  cases,  be 
protected  against  the  payment  of  damages  or  costs,  to  which 
they  might  otherwise  become  liable,  enacts,  that  the  court,  if 
it  shall  see  fit^  may  make  rules  and  orders,  calling  not  only 
on  the  person  to  whom  such  writ  may  be  required  to  issue, 
but  also  every  other  person  having  or  claiming  any  right 
or  interest  in  or  to  the  matter  of  such  writ,  to  shew  cause 
against  the  issuing  of  such  writ  and  payment  of  costs  of  the 
application ;  and  upon  the  appearance  of  such  other  person, 
or  in  default  after  service,  to  exercise  all  such  powers  and 
authorities,  and  make  all  such  rules  and  orders,  applicable  to 
the  case  as  are  or  may  be  given  or  mentioned  by  or  in  any  act 
passed  during  this  session,  for  giving  reUef  against  adverse 
claims  made  upon  persons  having  no  interest  in  the  sub- 
ject of  such  claims,  [see  the  provisions  of  1  &  2  W.  4.  c.  58.] 
provided,  that  the  return  and  issues  in  fact  or  in  law,  shall  be 
made  and  joined  in  the  name  of  the  person  to  whom  the  writ 
is  directed ;  but  the  court  may  direct  the  same  to  be  made 
and  joined  on  the  behalf  of  such  other  person  as  may  be 
mentioned  in  such  rules,  and  in  that  case  such  other  person 
shall  be  permitted  to  frame  the  return,  and  to  conduct  the 
subsequent  proceedings  at  his  own  expense ;  and  in  such  case, 
if  any  judgment  shall  be  given  for  or  against  the  party  suing 
such  writ,  such  jud^ient  shall  be  given  against  or  for  the 
person  on  whose  behalf  the  return  shall  be  expressed  to  be 
made,  and  who  shall  have  the  like  remedy  for  recovery  of 
costs  and  enforcing  judgment,  as  the  person  to  whom  the  writ 
shall  have  been  directed,  might  and  would  otherwise  have 
had.  The  proceedings  are,  by  the  5th  section,  not  to  abate 
by  the  death,  resignation,  or  removal  from  office,  of  the  per- 
son making  the  return  under  the  authority  of  this  act,  and 
peremptory  writ  may  be  directed  to  the  successor.  The  6th 
section  is  general,  and  enacts,  that  in  all  cases  of  application 
for  any  writ  of  mandamus,  the  costs  of  such  appUcation, 
whether  the  writ  be  granted  or  refused,  and  also  the  costs  of 
writ,  issued  and  obeyed,  shall  be  in  the  discretion  of  the  court, 
who  is  to  order  by  whom,  and  to  whom,  the  same  shall  be 
paid.  In  a  case  where  the  proceedings  had  commenced  be- 
fore this  act  came  into  force,  the  court  refused  the  appli- 
cation^ for  costs.  Under  this  statute,  the  costs  may  be 
obtainedP  by  a  distinct  motion  after  issuing  of  the  writ. 

o  R.  V.  Wix,  2  B.  &  Ad.  203.  p  U.  v.  Kirke,  5  B.  &  Ad.  1089. 
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MASTER  AND  SERVANT. 

I.  Of  Actions  by  Servants  against  their  Masters^  for  the 
Recovery  of  their  Wages, 

II.  0/  the  Liability  of  the  Master  in  respect  of  a  Contract 

made  by  the  Servant. 

III.  Of  the  Liability  of  the  Master  in  respect  of  a  tortious 

Act  done  by  the  Servant. 

IV .  Of  Actions  brought  by  Masters  for  enticing  away  Ap*- 

prentices  and  Servants,  and  for  Injuries  done  to  their 
Servant;  and  herein  of  the  Action  for  Seductionr^ 
Witness — Damages. 


I.  Of  Actions  by  Servants  against  their  Masters,  for  the 

Recovery  of  their  Wages. 

IF  a  person  retain  a  servant  under  an  agreement  to  pay  him 
so  much  by  the  day^  month,  or  year,  in  consideration  of  the 
service  to  be  performed,  the  servant  having  fulfilled  his  part 
of  the  contract,  may  maintain  an  action  against  the  master^ 
or,  in  case  of  his  death,  against  his  personal  representative, 
for  a  breach  of  the  contract  on  the  part  of  the  master.  The 
form  of  action  will  depend  upon  the  nature  of  the  contract; 
if  the  contract  be  by  deed,  an  action  of  debt  or  covenant 
must  be  brought  (1);  if  by  parol,  (i.  e.  in  writing,  but  not  a 
specialty,  or  verbal,)  an  action  of  debt  or  assumpsit. 

If  a  servant  be  hired  in  the  general  way,  without  men- 

(1)  If  a  feme  covert,  without  any  authority  from  her  husband, 
contract  with  a  servant  by  deed,  the  servant  having  performed  the 
service  stipulated,  may  maintain  an  action  of  assumpsit.  White  v. 
Cifyfcr,  6T.  R.  176. 
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tioning  the  time,  that  is  a  seneral  hiring,  and  in  point  of  law* 
a  hiring  for  a  year,  and  the  servant  is  considered  to  be 
hired  with  reference  to  the  general  understanding  upon  the 
subject^,  viz.  that  he  shall  be  entided  to  his  wages  for  the 
time  he  shall  serve,  though  he  do  not  continue  in  the  service 
during  the  whole  year<^;  and  if  he  die  before  the  end  of  the 
year,  his  personal  representatives  will  be  entitled  to  a  propor- 
tionable part  of  the  wages  due  to  him  at  the  time  of  his 
death.  So  where  the  agreement  was  for  a  yearly  salary^, 
and  the  party  was  dismissed  before  the  end  of  the  year.  In 
a  case®  where  the  plaintiff,  commencing  his  service  in  March, 
1793,  served  the  defendant,  an  army  agent,  in  the  capacity  of 
his  derk  for  several  years,  imtil  Deceimber  23, 1826,  at  which 
time  the  defendant,  without  assigning  any  reason,  dismissed 
the  plaintiff,  who  was  willing  to  have  continued :  it  appeared 
that,  in  one  year,  the  salary  had  been  pcdd  quarterly,  but  for 
the  last  six  years,  before  1826,  it  was  paid  monthly:  it  was 
holden,  that  there  was  an  implied  yearly  hiring,  and  that 
defendant  was  bound  to  pay  the  salary  up  to  the  end  of  the 
year,  and  that  a  contract  in  writing  was  not  necessary.  A 
commission  of  bankrupt  does  not  operate^  as  a  dissolution  of 
the  contract  of  hiring  between  the  bankrupt  and  his  clerk. 
In  the  case  of  domestic  servants,  the  rule  is  well  established 
that  the  contract  may  be  determined  by  a  month's  notice  or  a 
month's  wages?.  A  master  may  discharge  his  servant  at  a 
moment's  warning  for  misconduct^,  e.  g.  for  being  absent 
when  wanted,  sleeping  from  home  at  night  without  his  mas- 
ter's leave,  &c.,  and  in  such  case  the  servant  will  only  be  en- 
titled to  such  wages  as  are  due  at  the  time  of  his  discharge. 
But  if  the  servant  has  not  been  guilty  of  misconduct,  and  tfie 
master  discharges  him  without  warning,  the  servant  in  that 
case  will  be  entitled  to  a  month's  wages  beyond  the  wages 
due  for  the  period  of  actual  serviced  Where  a  servant  under 
a  general  hiring  at  the  rate  of  so  much  per  annum,  is  dis- 
missed for  misconduct,  he  cannot  recover'^  any  of  the  salary 
of  the  current  year,  even  for  the  time  during  which  he  has 

a  Fawcett  v.  Cash,  5  B.  &  Ad.  904.  g  Per  Littledale,  J.  Fawcett  v.  Caah,  5 

3  Nev.  &  Man.  177.  B.  &  Ad.  908.  3  Nev.&M.  177.  See 

b  Admitted  in  Cutter  v.  Powell,  6  T.  Nowlan  v.  Ablett,  2  Cr.  M.  &  R.  64. 

R.  320.    See  also  HnttmaQ  v.  Boul-  h  Robinson  v.  Hindmaop  B.  R.  London 

nois,  2  C.  and  P.  510.  Sitting^  after  M.  T.  41  G.  3.  Kenyon, 

c  See  the  case  of  Worth  v.  Viner,  in  C.  J.,  3  Esp.  N.  P.  C.  236. 

Vin.  Abr.  vol.  3,  p.  6.  tit.  Appor-  i  Per  Renyon,  C.  J.  in  Robinson  v. 

tionment.  Uindman,  ub.  sup. 

d  Pagani  v.  Gaodolfi,  2  C.  and  P.  370.  k  Turnerv.  Robinson,  6  B.  &  Ad.  789. 

e  Becston  v,  CoUyer,  4  Bingh.  309.  2  Nev.  &  M.  829. 

f  ThomaiB  v.  Williams,    i  Ad.  &  £11. 
686.     3  Nev.  &  Man.  646. 
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served.  Nor  is  it  necessary  that  a  master^  having  a  good 
cause  of  dismissal,  should  either  state  it  to  the  servant  or  act 
upon  it;  it  is  suflficient  if  the  cause  exist,  and  the  servant  is 
not  entitled  to  object  that  it  is  not  the  cause  for  which  he  was 
dismissed^.  A  servant  who  comes  over  from  the  West 
Indies™  where  he  has  been  a  slave,  and  who  continues  in  the 
service  of  his  master,  in  England,  without  any  agreement  for 
wages,  is  not  entitled  to  any  wages,  unless  there  has  been  an 
express  promise  on  the  part  of  the  master. 


II.  Of  the  Liability  of  the  Master  in  respect  of  Contracts 

made  by  the  Servant. 

A  CONTBAGT.  made  by  a  servant  acting  under  the  express*^ 
authority  of  the  master,  is  binding  on  the  master.  And  the 
same  rule  holds,  where  the  servant  acts  under  an  implied  au- 
thority. The  defendant^,  who  was  a  dealer  in  iron,  sent  a 
waterman  to  the  plaintiff  for  iron  on  trust,  and  paid  for  it  af- 
terwards. He  sent  the  same  waterman  a  second  time,  with 
ready  money,  who  received  the  goods,  but  did  not  pay  for 
them.  Pratt,  C.  J.  ruled,  that  the  sending  the  waterman  on 
trust  the  first  time,  and  the  defendant  paying  for  the  goods, 
w$LS  giving  the  waterman  a  credit  so  as  to  make  the  defen- 
dant liable  upon  the  second  contract.  In  an  action  by  a 
publicanP,  for  beer  sold,  it  appeared  that  the  defendant  had 
dealt  with  the  plaintiff  on  credit,  and  paid  him  several  sums 
for  beer;  at  length  the  defendant  gave  notice  to  plaintiff's 
servant  who  brought  the  beer,  that  he  would  pay  for  the 
beer  as  it  came  in.  The  defence  to  the  present  action  was> 
that  the  defendant  had  paid  the  servant.  Lord  Eldon,  C.  J. 
thought  the  defendant  was  liable;  for,  as  the  change  in  the 
usual  mode  of  dealing  had  been  su^ested  by  the  defendant 
himself,  and  as  he  had  personal  dealmgs  with  the  master,  in 
a  particular  mode,  notice  to  the  servant  alone  of  a  change  in 
that  mode  would  not  be  sufficient;  the  defendant  must  shew 

1  Ridgway    v.    Hungerford    Market  n  F.  N.  B.  120.  G. 

Company,  3  Ad.  &  Ell.  171.  4  Nev.  o  Hazard  v.  Treadwell,  Str.  505. 

and  M.  797.  p  Qratland  v.  Freeman,  3  Esp.  N.  P. 
m  Alfred  v.  M.  of  Fitzjames,  3  Esp.  N.        C.  85. 

P.  C.  3. 
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that  tbe  master  himself  had  notice  of  it,  or  he  could  have  no 
defence  to  the  action.  In  an  action  on  a  farrier's  bill^i,  it  ap- 
peared, that  the  defendant,  by  an  agreement  with  the  groom^ 
allowed  him  five  guineas  Sr-year,  ror  which  he  was  to  keep 
the  horses  properly  shod,  and  fiirnish  them  with  proper  me- 
dicines when  necessary.  Lord  Kenyon  said^  that  it  was  no 
defence  to  the  action,  unless  the  plaintiff  knew  of  this  agree- 
ment, and  expressly  trusted  the  groom.  That  if  the  servant 
buys  things  which  come  to  his  master's  use,  the  master  should 
take  care  to  see  them  paid  for;  for  a  tradesman  has  nothing 
to  do  with  any  private  agreement  between  the  master  and 
servant.  But  where  an  express  authority  is  not  given  by  the 
master,  and  from  the  nature  of  the  case  an  authority  cannot 
be  implied,  the  master  is  not  liable.  Hence,  wnere  the 
chaise  of  the  master  had  been  broken  by  the  negligence  of 
his  servant*^,  and  the  servant  desired  a  coachmaker  who  had 
never  been  employed  by  the  mastery  to  repair  it,  which  was 
accordingly  done,  and  the  master  refusing  to  pay  the  amount 
of  the  biU  sent  in  by  the  coachmaker,  he  msisted  on  retaining 
the  chaise  as  a  lien;  Lord  EUenborough,  C.  J.^  was  of  opi- 
nion, that  the  coachmaker  was  not  entitled  so  to  retain  it; 
for  whatever  claim  of  that  sort  he  might  have,  he  must  de- 
rive it  from  legitimate  authority;  that  unless  the  master  had 
been  in  the  habit  of  employing  die  tradesman  in  the  way  of 
his  trade,  it  should  not  be  in  the  power  of  the  servant  to  bind 
him  to  contracts  of  which  the  master  had  not  any  knowledge^ 
and  to  which  he  had  not  given  any  assent.  It  was  the  duty 
of  the  tradesman,  when  he  was  employed,  to  have  inquired 
of  the  principal,  whether  the  order  was  given  by  his  autho- 
rity; but  having  neglected  to  do  so,  the  master  was  not  lia- 
ble to  the  demand,  and  the  detainer  of  the  chaise  was  im- 
lawfiil.  When  the  master  is  in  the  habit  of  paying  ready 
money  for  articles  furnished  in  certain  quantities  to  his  fan 
milyS  if  the  tradesman  delivers  other  goods  of  the  same  sort 
to  the  servant,  upon  credit,  without  imorming  the  master  of 
it,  and  the  latter  goods  do  not  come  to  the  master's  use,  the 
master  is  not  liable.  A  master  contracted  with  a  tradesman 
to  serve  him  with  articles  for  readv  monevS  and  the  master 
gave  his  servant  money  to  pay  for  tne  articles,  which  was  done 
accordingly;  afler  some  time,  the  master  turned  away  his 
servant  and  took  another,  to  whom  he  gave  money  as  b^re; 

q  Precious  ▼.  Abe],  1  Esp.  N.  P.  C.  s  Pearce  v.  Rogers,  3  Esp.  N.  P.  C. 

350.  214.    See  Ako  1  Show.  86. 

r  Hiscox  T.  Greenwood,  4  Esp.  N.  P.  t  Stubbing  v.  Ueintz,  Peake's  N.  P. 

C.  174.    See  Maunder  ?.  Conyers,  2        C.  47. 

Stark.N.  P.C.  281. 
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the  second  servant  did  not  pay  the  tradesman,  and  afterwards 
ran  away:  an  action  having  been  brought  by  the  tradesman 
against  the  master,  it  was  holden,  that  the  master  was  not 
liable  to  pay  the  money  again  (2).  A  journeyman  to  a  baker 
was  holden  a  good  witness  to  prove  the  delivery  of  bread  to 
the  defendant^,  without  a  release,  in  a  case  where  there  was 
not  any  evidence  of  an  usage  for  the  journeyman  to  receive 
the  money  for  the  bread  delivered.  A  clerk  who  receives 
money  for  his  master  is  a  good  witness  to  prove  that  he  has 
paid  it  over  to  his  master,  ex  necessitate  rei,  without  release*. 


ITI.  Oftke  lAability  of  the  Master  in  respect  of  a  tortious  Act 

done  by  the  Servant. 

An  action  on  the  case  will  lie  against  a  master  for  an  in- 
jury done  through  the  negligence  or  unskilfulness  of  the  ser- 
vant acting  in  ms  masters  employ.  As  where  the  servants 
of  a  carman  ran  over  a  boy  in  tne  streets^  and  maimed  him 
by  negligence,  an  action  was  brought  against  the  master,  and 
the  plaintiff  recovered.  So  where  the  servant  of  A.^,  with 
his  cart,  ran  against  the  cart  of  B.,  which  contained  a  pipe  of 
wine,  whereby  the  wine  was  spilled;  an  action  was  brought 
against  A.,  the  master,  and  holden  to  be  muntainable.  An 
action  on  the  case  is  the  proper  remedy  for  an  injury  of  this 
kind,  and  not  an  action  of  trespass*^.  In  these  cases,  if  the 
declaration  state  that  the  defendant  (the  master)  negligently 
drove  his  cart^,  &c.,  it  will  be  supported  by  evidence  that  the 
defendant's  servant  drove  the  cart.  In  case  for  negligently 
.  driving  against  the  plaintiff's  horse,  the  plaintiff's  servant,  in 
whose  charge  the  horse  was,  is  not  a  competent  witness  for 

y  Adams  ▼.  Davis,  3  Esp.  N.  P.  C.  43.  a  1  Raym.  73&.  ex  rel.  Bfri  Place. 

EldoD,  G.  J.  b  Id. 

z  Matthews  ▼.  Haydon,  2  Esp.  N.  P.  c  Morley  v.  Gaisford,  2  H.  Bl.  443. 

C.  509.  d  Bnicker  ▼.  Fromont,  6  T.  R.  669. 


(2)  It  was  said  by  Lord  Kenyon,  in  this  case,  that  if  the  master 
employs  the  servant  to  buy  thmgs  on  credit,  he  will  be  liable  to 
whatever  extent  the  servant  shall  pledge  his  credit. 
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the  plaintiff  without  a  release^.  But  in  an  action  for  a  similar 
injury,  the  defendant's  servant  may^  be  a  witness  for  him 
without  a  release ;  the  objection  to  the  witness  is  now  re- 
moved under  the  stat.  3  &  4  W.  4.  c.  42,  ss.  26,  27,  by 
making  an  indorsement  on  the  record,  according  to  the  diireo- 
tions  of  the  statute.      To  an  action  on  the  case  against 
several  partners?,  forn^ligence  in  their  servant,  whereby  the 
plaintiff's  goods  were  lost,  it  cannot  be  pleaded  in  abatement 
that  there  are  other  partners  not  named.     Having  stated  the 
cases  in  which  the  law  considers  the  master  as  responsible  for 
the  injurious  act  of  his  servant,  it  may  be  proper  to  observe, 
that  where  the  servant  commits  a  iMfid  trespass,  without  the 
direction  or  assent  of  the  master,  an  action  of  trespass  will 
not  lie  against  the  master:   in  such  case  the  servant  only  is 
liable.    As,  where  a  servant  of  the  defendant  wilfully  drove 
the  defendant's  chariot  against  the  plaintiff's  chaise^;   an  ao- 
tion  of  trespass  having  been  brought  against  the  defendant,  it 
appeared  in  evidence,  that  the  defendant  was  neither  present 
at  the  time  when  the  injury  was  committed,  nor  had  he  in  any 
manner  directed  or  assented  to  the  act  of  his  servant;  it  was 
holden,  that  the  action  could  not  be  maintained.    If  a  servant 
driving  a  carriage,  in  order  to  effect  some  purpose  of  his  own, 
wantonly  strike  tiie  horses  of  another  person,  and  produce 
the  accident,  the  master  will  not  be  liable.    But  if,  in  order  to 
perform  his  master's  orders,  he  strikes,  but  injudiciously,  and 
in  order  to  extricate  himself  from  a  difficulty,  that  will  be  neg- 
ligent and  careless  conduct^  for  which  the  master  will  be 
liable^,  being  an  act  done  done  in  pursuance  of  the  master's 
employment.    Where  an  injury  happens  through  the  miscon- 
duct of  a  servant  in  drivmg  his  master's  carriage,  it  was 
holden^,  that  the  master  was  liable,  if  the  servant  be  guilty  of 
negUgence  whilst  on  his  master's  business,  though  he  may  be 
going  out  of  the  way;  but  not  if  the  servant  uses  the  carriage 
for  his   own  purpose,    and  without  his   master's  consent. 
Where  one  of  a  ship's  crew  wilfully  injured  another  ship, 
without  any  direction  from  or  privity  of  the  master,  it  was 
holden,  that  trespass  could  not  be  maintained  against  the 
master,  although  ne  was  on  board  at  the  time^.     If  a  master 

e  Morishv.  Footers  Taunt.  454.  Sher-  R.  649.    See  2  Bos.  k  Pul.  N.  R. 

man  v.  Barnes,  1  M.  &  Rob.  69.  3ti5. 

S.  P.    lliese  cases  were  before  stat  h  M'Manus  v.  Crickett,  1  East,  106. 

3  &  4  W.  4.  c.  42.  s.  26,  27.     Har-  i   Per  Cur.  Croft  v.  Alison,  4  B.  &  A. 

ding  V.  Cobley,  6  C.  &  P.  664.  S.  P.  692. 

per  Denman,  C.  J.  since  the  statute,  k  Joel  ▼.   Morison,  6  C.  &  P.  501. 

f  Pickles  y.  HoUings,   1  M.  &  Rob.  Parke,  B. 

468.  Parke,  B.  1  Bowcher  v.   Noidstrom,    1   Taunt. 

g  Mitchell  V.  Tarbutt  and  others,  5  T.  568.     See  Nicholson  v.  Mounsey, 

infr.  p.  1125. 
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command  his  servant' to  do  an  illegal  act™,  the  servant  as  well 
us  the  master,  will  be  liable  to  the  party  injured;  for  the  ser- 
vant cannot  plead  the  command  of  the  master  in  bar  of  a 
trespass.  An  action  on  the  case  was  brought  against  a  master 
and  his  servant >^,  for  breaking  a  pair  of  horses  in  Lincoln^s 
Inn  Fields,  where,  being  unmanageable,  they  ran  against  and 
hurt  the  plidntiff;  it  appeared  that  the  master  was  absent; 
but  it  was  holden,  on  motion  in  arrest  of  judgment,  that  the 
action  would  he;  for  it  should  be  intended  that  the  master 
sent  the  servant  to  train  the  horses  there.  In  an  action  on  the 
case^  against  the  defendant  for  causing  a  quantity  of  lime  to 
be  placed  on  the  high  road,  by  means  of  which  the  plaintiff 
and  his  wife  were  overturned  and  much  hurt,  and  the  chaise 
in  which  they  then  were  was  considerably  damaged;  it  ap- 
peared that  the  defendant  having  purchased  a  house  by  the 
road  side,  (but  which  he  had  never  occupied),  contracted  with 
a  surveyor  to  put  it  in  repair  for  a  stipulated  sum ;  a  carpenter 
having  a  contract  under  the  surveyor  to  do  the  whole  busi- 
ness, employed  a  bricklayer  imder  him,  and  he  again  con- 
tracted for  a  quantity  of  Ume  with  a  lime-burner,  by  whose 
servant  the  lime  in  question  was  laid  in  the  road.  In  support 
of  the  action,  it  was  contended,  that  the  act  which  caused  the 
injury  complained  of,  was  an  act  done  for  the  benefit  of  the 
defendant,  and  in  consequence  of  his  having  authorized  others 
to  work  for  him;  and  although  the  person  by  whose  neglect 
the  accident  happened  was  the  immediate  servant  of  another, 
yet,  for  the  benefit  of  the  pubUc,  he  must  be  considered  as 
the  servant  of  the  defendant.  If  the  defendant  was  not  hable, 
the  plaintiff  might  be  obUged  to  sue  all  the  parties  who  had 
subcontracts  bdtore  he  could  obtain  redress.  On  the  part  of 
the  defendant,  it  was  urged,  first,  that  the  cause  of  action  did 
not  arisQ  on  the  defendant's  premises,  the  complaint  being, 
that  a  quantity  of  lime,  which  should  have  been  placed  there^ 
was  actually  laid  on  the  high  road:  that  being  the  case,  there 
was  no  autnority  to  shew  that  the  defendant  was  liable,  merely 
because  the  act  from  which  the  injury  arose  was  done  for  his 
benefit.  If  that  general  proposition  were  true,  it  might  be 
contended,  that  the  defendant  must  have  answered  for  any 
accident  which  might  have  happened  during  the  preparation 
of  the  hme  in  the  Hme-buimer's  yard.  Secondly,  that  the 
liabiUty  of  the  principal  to  answer  for  his  agents,  is  founded 
in  the  superintendance  and  control  which  he  is  supposed  to 

m  Sands  v.  Childs,  3  Lev:  352.  404.    See  Matthews  v.  West  Mid. 

n  Michael  ▼.  Alestree  and  another,  2  Water  Works  Company,  3  Campb. 

Lev.  172.    See  ante,  p.  440.  403.  and  Harris  v.  Baker,  4  M.  and 

o  Bush  T.  Steinman,  1  Bos.  and  Pul  S.  27. 
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have  over  them.  1  BL  Com.  431.  In  the  civil  hew,  that  lia« 
bility  was  confined  to  the  penon  standing  in  the  relation  of 
pater  famUias  to  the  person  doing  the  injury.  Inst.  Mb.  4. 
tit.  5.  §  1.  Dig.  lib.  9.  tit.  3.  And  though  in  our  law  it  has 
been  extended  to  cases  where  the  agent  is  not  a  mere  do- 
mestiC}  yet  the  principle  continues  the  same.  Now  clearly  it 
was  not  in  the  power  of  this  defendant  to  control  the  agent 
by  whom  the  injury  to  this  plaintiff  was  effected.  He  was 
not  employed  by  the  defendant,  but  by  the  lime-burner;  nor 
was  it  in  the  defendant's  power  to  prevent  him,  or  any  one 
of  the  intermediate  sub-contracting  parties,  from  executing 
the  respective  parts  of  that  business  which  each  had  under- 
taken to  perform.  The  court,  however,  were  of  opinion, 
that  the  action  would  lie;  and  that  it  was  competent  to  the 
plaintiff  to  bring  his  action  either  against  the  person  from 
whom  the  authority  flowed,  or  against  the  person  by  whom 
the  injury  was  actually  committed. 

The  defendant,  a  gentleman  usually  residing  in  the  coun- 
try, being  in  London  for  a  few  days  with  his  own  carriage, 
sent  in  me  usual  way  to  a  stable-keeper  for  a  pair  of  horses 
for  a  day.    The  stable-keeper  accordingly  sent  a  pair,  and  a 

Serson  to  drive  them.  The  defendant  did  not  select  the 
river,  nor  had  he  any  previous  knowledge  of  him;  but  the 
stable-keeper  sent  such  person  as  he  chose  for  his  purpose. 
The  driver  had  no  wages  from  his  master,  but  depended  on 
receiving  a  gratuity  from  the  person  whose  carriage  he  drove; 
the  defendant  in  this  case  gave  him  five  shillings  as  a  gra- 
tuity; by  reason  of  his  negligent  driving,  the  plaintiff's  horse 
sustained  an  injury;  whereupon  an  action  was  brought. 
The  Court  of  King's  Bench  were  equally  divided?:  Abbott, 
C.  J.  and  Littledde,  J.  holding  that  the  defendant  was  not 
liable:  Bayley,  J.  and  Holroyd,  J.  contra.  A  anchB.  were 
partners  in  the  business  of  public  carriers;  by  agreement  be- 
tween them,  A.  provided  horses  and  drivers  for  certain  stages, 
and  B.  for  the  remainder.  It  was  holden^  that  notwith- 
standing this  division  of  the  concern  between  them,  they 
were  responsible  for  the  misconduct  and  negligence  of  their 
drivers  and  servants  throughout  the  whole  distance.  And 
that  it  was  not  any  defence  to  B.  that  the  servant,  through 
whose  negligence  an  injury  had  been  committed,  had  been 
hired  and  was  paid  by  A.  alone.    The  captain  of  a  king's  ship 

p  Laugber  ▼.  Pointer,  6  B.  and  C.  547.    q  Weyland  v.  Elkins,  UolVs  N.  P.  C. 
See  remarks  of  Ld.  Abinger,  C.  B.        227.  Gibbt,  C.  J. 
in  Brady  t.  GUet,  1  M.  &  Rob.  495. 
en  thia  case. 
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of  war  was  holden  not  to  be  responsible  for  the  damage  done 
to  another  vessel,  through  the  negligence  of  his  lieutenant'^, 
who  was  upon  deck,  and  had  the  actual  direction  and  manage- 
ment of  the  steering  and  navigating  of  the  ship  at  the  time, 
and  when  the  captain  was  not  upon  deck,  nor  was  called  upon 
by  his  duty  to  be  there. 


IV.  Of  Actions  brought  by  Masters  for  enticing  away  Ap^ 
prentices  and  Servants^  and  for  Ir^uries  done  to  their 
Servants;   and  herein  of  the  Action  for  Seductioft-- 
Witness — Damages. 

An  action  on  the  case  may  be  maintained  by  a  master 
against  any  person  who  entices  away  his  apprentice  or 
servant  from  his  service  ■,  or  who  continues  to  employ  such 
servant  after  notice,  though  the  defendant  did  not  procure 
the  servant  to  leave  his  master,  or  know  when  he  employed 
him,  that  he  was  the  servant  of  another^.  But  the  master 
may,  if  he  chooses,  wave  his  action  for  the  tort^;  and  bring 
an  action  of  indebitatus  assumpsit  for  work  and  labour  done  by 
his  apprentice,  against  the  person  who  tortiously  employed 
him.  So  the  captain  of  a  ship  of  war  detaining  an  apprentice 
who  had  been  impressed,  afiier  verbal  notice  by  such  appren- 
tice of  his  condition,  is  liable  in  an  action  by  the  master  for 
wages  for  the  service  of  the  appprentioe'.  But  the  prize 
money  gained  by  an  apprentice  serving  on  board  a  letter  of 
marque  Ship,  does  not  belong^  to  the  master,  the  usage  being 
proved  that  such  money  is  the  property  of  the  apprentice. 

It  is  not  material  whetiier  the  apprentice  be  legally  appren- 
ticed or  not;  it  is  sufficient  if  he  be  so  de  facto*. 

It  has  been  holden%  that  a  master  cannot  maintain  an  ac- 

r  Nicbolion  r.  Mountey,  15  Eatt,  384.  y  Camn  t.  WatU,  3  Doug.  350. 

a  Adm.  per.  cur.  in  Q.  r.  Daniel,  6  z  Barber  v.  Dennii,  Salk.  W     6  Mod. 

Mod.  182.  60.  8.  C.  recognized  by  Lord  Hard- 

t  Blake  v.  Lanyon,  6  T.  R.  221.  wicke,  C.  J.  in  R.  v.  St.  Nicholaa,  1 

Q  Lightly  ▼.  Clouston,   1  Taunt.  113.  Burr.  S.  C.  94,  05. 

See  alio  Foster  r.  Stewart,  3  M.  ft  a  Bird  ▼.  RandaU,  3  Burr.  1345.  1  Bl. 

8.  191.  8.  P.  R.387. 
X  Eadea  t.  Vandeput,  M.  25  0. 3  B.  R. 

5  East,  39.  n.    4  Doug.  1.  S.  C. 
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tion  for  seducing  his  servant,  after  his  servant  has  piud  him* 
the  penalty  stipulated  by  his  articles  for  leaving  him.  Neither 
can  an  action  be  maintained  for  harbouring  an  apprentice  as 
such,  if  the  master  to  whom  he  was  bound  was  then  not  an 
housekeeper,  and  of  the  age  of  twenty*four  years  ^. 

A  master  may  msdntain  an  action  for  an  injury  done  to  his 
servant,  as  false  imprisonment,  battery,  &c.  which  deprives 
the  master  of  his  service.  The  form  of  action  is  an  action  of 
trespass,  usually  termed  an  action  per  quod  servitium  amisit, 
the  gist  of  the  action  being  the  loss  of  service;  and  hence  the 
servant  may  be  a  witness  %  for  he  is  not  interested  as  to  the 
point. 

.  Of  the  Action  for  S&ductiom. 

This  form  of  action  is  frequently  adopted  by  a  parent  for 
the  purpose  of  obtaining  a  compensation  in  damages  for  de- 
bauching his.  daughter  (3),  and  getting  her  with  child,  and 
the  expenses  attending  the  lying-in  (4).  As  to  the  nature  of 
the  action,  it  has  been  solemnly  decided^,  contrary  to  the 
opinion  expressed  by  BuUer,  J.,  (see  n.  (3))  that  this  is  an 
actioix  of  trespass,  and  not  trespass  on  the  case ;  and  conse- 
quently, that  a  count  for  breaking  and  entering  the  plaintiff^s 
dwelling-house,  and  debauching  his  daughter,  whereby  he 
lost  her  service,  may  be  joined  in  a  count  omitting  the 
trespass  to  the  dwelling-house,  and  merely  stating  that  the 

b  Oye  V.  Felton,  4  Taunt.  876.  d  WoodwRrd  ▼.  Walton,  2  N.  R.  476. 

e  Jewell  y.  Harding^,  T.  10  Q.  1  Gilb.        recogfnized  in  Ditchamv.  Bond,  2  M. 

£Tid.94.ed.  1761.  1  StT.595.  S.  C.        &  S.  436. 

by  ^e  name  of  Duel  ▼.  Harding. 

lewis  V.  fog,  2  Str.  944.  S.  P. 


(3)  If  the  injury  of  seduction  is  accompanied  with  an  illegal  entry 
of  the  house  of  the  parent,  he  has  his  election  either  to  bring  tres- 
pass for  breaking  and  entering,  and  lay  the  debauching  of  the  daugh- 
ter, and  loss  of  her  service,  as  consequential  damages,  or  he  may 
bring  an  action  on  the  case  for  debauching  his  daughter,  per  quod 
servitium  amisit.* 

(4)  ^  master,  not  standing  in  the  relation  of  a  parent,  may  main- 
tain this  action  for  debauching  his  servant.  Fores  v.  Wilson,  Feake's 
N.  P.  C.  55.  In  like  manner  it  may  be  maintained,  for  the  seduc- 
tion of  an  adopted  child.     Irwin  v.  Dearman,  1 1  £kist.  23. 

•  Per  BuUer,  J.  2  T.  R.  167,  8,  and  Holt,  C.  J.  Lord  Rayin.  1032. 
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defendant,  with  force  and  arms^  debauched  the  plaintiff's 
daughter,  per  gnod  ^ervUium  amisit.  It  has  been  holden^ 
that  this  action  may  be  mainta^ed,  although  the  daughter 
was  of  age  at  the  time  of  the  seduction^.  But  as  the  action 
is  founded  on  the  loss  of  service,  that  must  be  allied  in  the 
declaration^  (5) ;  and  it  must  be  proved  that  the  relation  of 
master  and  servant  (which  in  these  cases  the  law  implies  from 
very  slight  circumstances,)  (6)  subsisted  at  the  time  when  the 
injury  was  committed^,  and  the  circumstance  of  the  daughter 
having  been  under  age  at  that  time,  will  not  dispense  \idth 
the  necessity  of  this  proofs.  It  is  not  necessary,  however,  to 
prove  a  contract  for  service^  if  the  daughter  was  in  fact  a 
servant,  nor  that  she  slept  in  the  house^.  But  evidence  must 
be  given  of  acts  of  service ;  the  slightest,  however,  will  be 
sufficient,  as  milking  cowsfi?  and  the  like.  In  a  case  where  it 
appeared  that  the  plaintiff's  daughter  had  been  married  eight 
years  before,  had  two  children,  and  was  then  separated  from 
ner  husband  for  five  years,  during  which  the  husband  had 
not  any  access,  the  wife  having  returned  to  her  father's  house, 
and  lived  with  him,  and  acted  as  his  servant.  During  this 
residence  with  her  father  she  was  debauched  by  the  defen- 
dant, and  had  a  child  by  him.     It  was  holden*>,  that  the  rela* 

b  Bennett  v.  Alloott,  2  T.  R.  166.  f  Mann  v.  Barrett,  6  Esp.  N.  P.  C.  23. 

G  Satertbwaite  v.  Dewhurst,  B,  R.  E.  g  Pqt  Buller,  J.  in  Bennett  v.-  Allcott, 

26  6.  3.  dted  in  5  East,  47  n.  and  2  T.  R.    108.     Per  Abbott^   C.  J. 

MSS.  Manvell  v.  Tbomson,  2  C.  and  P. 

d  PosUethwatte  v,  Parkea,  3  Bvrr .  1 878.  304. 

leoognized  by  BuUer,  J.  in  2  T.  R.  h  Harper  v.  Luifkin,    7  B.   and  C. 

166.  387. 
e  Dean  V.  Pea],5  Eaat,  45. 


(5)  ^'Although  the  daughter  cannpt  have  an  action,  yet  the  father 
may,  not  for  aasaulting  his  daughter,  and  getting  her  with  child,  be- 
caasethis  is  a  wrong  particularly  done  to  her,  yet  for  the  los$  of  her 
service  caused  by  this."  Per  Roll.  C.  J.  Norton  v.  Jason,  Sty. 
398. 

(6)  In  one  case,  littledale,  J.  ezpreseed  an  opinion  that  it  was 
not  necessary  to  shew  any  acts  of  service  done  by  the  daughter ;  it 
was  sufficient  that  she  lived  in  the  father's  family  under  such 
circumstances  that  he  had  a  right  to  her  services.  Maunder  v.  Venn 
M.  &  Malk.  323.  In  Hollowayy.  AbeU,  7  C.  &  P.  528.  it  appeared 
that  A.  occupied  two  farms  seven  miles  distant  from  each  other,  A. 
resided  at  one,  and  his  son  and  his  daughter  at  the  other,  where  she 
acted  as  mistress  and  had  the  poultry  for  her  benefit.  This  was  holden 
sufficient,  to  prove  her  the  servant  of  A.  per  Littledale,  J.  who  thought 
that  it  was  not  necessary  for  defendant  to  plead  specially  that  daugh- 
ter was  not  servant  of  plaintiff. 

VOL.  II.  2  F 
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tion  of  master  and  servant  might  and  did  exist  in  tihis  case^ 
and  that  in  the  absence  of  any  interference  by  the  husband, 
it  was  not  competent  to  the  defendant,  a  wrongdoer,  to  set 
up  the  rights  of  the  husband  as  an  answer  to  the  action. 

Witness. — ^The  daughter  or  servant  is  a  competent  witness 
to  prove  the  case. 

Plaintiff  brought  trespass  against  the  defendant  for  break- 
ing and  entering  his  house',  and  debauching  his  daughter,  by 
wmch  he  lost  her  service  for  a  long  space  of  time.  Upon 
ihe  trial  it  appeared,  that  the  defendant  was  admitted  in  the 
way  of  courtship  to  visit  the  young  woman :  that  proposals 
had  been  made  on  both  sides;  that  one  night  she  went  to 
"bed,  and  left  her  chamber  window  open,  and  the  defendant, 
l>y  setting  a  ladder  to  her  window,  got  into  her  chamber,  and 
liaving  liun  with  her,  she  became  pregnant,  and  afterwards 
tiad  a  child,  whereby  the  father  was  put  to  a  great  expense. 
These  facts  the  judge  at  Nisi  Prius  admitted  the  daughter  to 
prove,  upon  which  the  jury  gave  150/.  damages.  A  motion 
tor  a  new  trial  was  made  on  tiie  following  grounds;  1st,  Be- 
«cause  the  verdict  was  against  evidence,  there  being  no  proof 
of  any  trespass  committed  in  breaking  the  house,  but  on  the 
contrary  that  the  window  having  been  left  open  by  the  plain- 
tiff's daughter  tiie  defendant  entered  by  virtue  of  a  license 
£rom  her  and  so  could  not  be  a  trespasser.  Norton  v.  Jason, 
Styl.  39S.  Hunt  v.  fFotton,  T.  Raym.  260.  2dly,  That  the 
daughter,  who  was  particeps  criminis  and  swearing  for  her 
father,  and  m  consequence  of  that,  swearing  for  herself,  was 
not  a  competent  witness,  drdly.  That  the  damages  were  ex- 
cessive no  loss  of  service  having  been  proved,  and  the  jury 
mistaken  in  their  assessment  of  the  damages,  the  girl  having 
since  the  trial  brought  another  action  for  breach  of  the 
promise  of  marriage.  Bed  per  curiam^  as  to  the  first  ground, 
the  defendant's  entrance  into  the  house  without  the  privity  of 
the  father  or  mother,  is  plainly  a  trespass ;  as  to  the  2d,  the 
daughter  was  a  competent  witness,  and  no  more  interested  in 
the  question  than  servants  in  actions  brought  by  their  mas- 
ters for  beating  them,  per  quod  their  masters  lost  their  service, 
in  which  cases  the  servants  are  constantly  admitted.  3rdly, 
The  damages  in  this  case  are  far  from  being  excessive:  the 
defendant  being  admitted  in  an  honourable  way,  made  a  very 
ungenerous  use  of  the  acquaintance  with  the  daughter,  which 
is  a  great  aggravation  of  his  offence,  and  it  is  hardly  possible 
to  estimate  die  damage  of  a  father  under  such  circumstances ; 

i  Cock  V.  Woitham,  B.  R.  M.  10  G.  2.  MSS.    S.  C.     Shortly  reported  in 

Str.  1054. 
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and  as  to  a  loss  of  service  not  having  been  proved^  that  was 
quite  immaterial,  the  rule  being,  that  where  the  loss  of  ser- 
vioe  is  the  gist  of  the  action,  there  it  must  be  proved ;  as  in 
trespass  by  a  master  for  beating  his  servant ;  but  where  laid 
only  in  aggravation  of  damages,  loss  of  service  need  not  be 
proved ;  and  herb  the  action  is  founded  on  the  trespass  in 
oreaking  the  house,  and  the  loss  of  service  is  only  conse- 
quential to  it.  As  to  the  new  action  that  has  been  brought, 
we  cannot  take  any  notice  of  it. 

Witnesses  cannot  be  examined,  on  the  part  of  the  plaintiff, 
as  to  the  daughter's  general  character  for  chastity,  except  in 
answer  to  evidence  adduced  by  the  defendant  of  general  bad 
character^  A  specific  breach  of  chastity  alleged  on  the  part 
of  the  defendant  will  not  afford  groimd  for  such  examination^. 
Nor  does  the  mere  cross-examination  of  the  daughter  to  show 
that  she  had  been  guilty  of  improper  conduct,  entitle  the 
plaintiff  to  call  other  witnesses  to  her  character™.  The  daugh- 
ter is  not  bound  to  answer,  in  cross-examination,  whether  she 
had  not  previously  been  criminal  with  other  men°.  Neither 
can  evidence  be  admitted  that  the  defendant  accomplished 
the  seduction  by  means  of  a  promise  of  marriage^.  The  de- 
fendant may  give  evidence  not  only  of  the  general  bad  cha- 
racter of  the  plaintiff's  daughter,  out  he  may  also  examine 
witnesses  to  prove  particular  acts  of  sexual  intercourse  p  be- 
tween them  and  the  daughter ;  this  evidence,  however,  does 
not  go  to  the  verdict,  but  only  in  mitigation  of  damages,  if 
the  jury  are  satisfied  that  the  defendant  had  such  intercourse 
with  plaintiff's  daughter  as  caused  him  to  be  the  father  of  the 
child  alleged  to  have  been  gotten  by  him. 

Money  cannot  be  paid  into  court,  stat.  3  and  4  W.  4.  c.  42. 
s.  21. 

0/  the  Damages, 

§ 

Liberal  damages  are  usually  given  in  an  action  for  seduc- 
tion, and  the  courts  are  disincUned  to  grant  new  trials  merely 
on  t^e  ground  of  excess  in  that  respect^.  From  a  laudable 
desire,  as  I  conceive,  to  suppress  the  vice  of  seduction,  against 
which  our  criminal  code  has  not  provided  any  punishment, 
many  eminent  judges  have  thought  it  proper  to  direct  juries 

k  Bamfleld  ▼.  Massey,  1  Campb.  460.  p  Verry  v.  Watkins,  7  C.  and  P.  308. 

1   S.  C.  Alderson,  B. 

m  Dodd  T.  Norria,  3  Campb.  510.  q  Tullidge  v.  Wade,  3  WUs.  18.     Ed- 

n  lb.  but  see  Bate  v.  Hill,  1  C.  &  P.  monson  v.  Macbell,  2  T.  R.  4.  Bea- 

1 00.  Park,  J.  nett  v.  Allcolt,  2  T.  R.  1 60. 
o  Dodd  ▼.  Norris,  3  Campb.  619. 
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in  ascertaining  the  amount  of  the  damages  in  this  action^  to 
have  regard  not  merely  to  the  injury  sustained  by  the  loss  of 
service,  a  proper  compensation  for  which  might  amount  to  a 
few  pounds  otdy,  but  also  to  the  wounded  feelings  of  the  pa- 
rent or  party  standing  in  loco  parentis.    In  Southernwood  v. 
Bwnsdmy  Middx.  Sittings  after  H.  T.  llhli  Feb.  1805,  which 
was  an  action  by  a  custom-house  officer  against  a  cowkeeper 
for  the  seduction  of  the  plaintiff^s  daughter  ^^  qiwd  servUium 
anUsii,  Lord  EUenborough,  C.  J.  in  explaining  the  nature  of 
this  action,  said,  that  it  was  laid  as  a  trespass,   and  was 
founded  on  the  injury  done  to  the  father  by  the  loss  of  the 
•service  of  the  child;  this  was  necessary  to  let  in  the  case, 
but  when  this  was  established,  further  damages  might  be  conn 
ceded  for  the  loss  which  the  father  sustained  by  being  de- 
prived of  the  society  and  comfort  of  his  child,  and  by  the  di»^ 
honour  which  he  receives.     The  jiuy  gave  300/.  damages. 
Lord  Eldon,  C.  J.  had  expressed  a  similar  opinion  at  Bristol 
Summer  Assizes,  1800,  in  the  case  of  Chambers  v.  Irwin, 
where  the  action  was  brought  by  an  aunt,  for  the  seduction 
of  her  niece,  against  the  ddendaint,  a  lieutenant  in  the  navy. 
The  chief  justice  told  the  jury,  that  in  calculating  the  quan- 
tum of  damages,  they  were  not  to  look  merely  to  the  loss  of 
service  which  might  amount  only  to  a  few  pounds,  but  also 
to  tJie  wounded  feelings  of  the  party.    The  jury  gave  200/. 
damages.    From  the  amount  of  the  damages  in  tihe  preced- 
ing cases,  it  will  be  observed  that  due  respect  was  paid  by 
the  jury  to  the  direction  of  the  judge.     It  may  be  remarked, 
that  although  this  practice  of  giving  damages  for  the  wounded 
feelings  of  the  party  can  scarcely  be  reconciled  with  the 
strict  rule  of  law,  which  entitles  a  person  to  recover  only  «e- 
cundum  allegata  k  probata;  yet  when  the  nature  of  tihe  vice 
of  seduction,  ana  the  pernicious  consequences  which  result 
from  it  are  duly  considered,  few  persons,  (however  anxious 
they  may  be  that  the  bomidaries  between  civil  injuries  and 
criminal  offences  should  be  preserved  as  distinct  as  possible,) 
will  regret  that  such  a  practice  has  been  adopted.     Since  the 
first  publication  of  the  preceding  remarks,  an  application  was 
made  to  the  court  of  B.  R.,  to  set  aside  an  inquisition  on  the 
ground  of  excessive  damages  %  where  the  plaintiff  had  declared 
against  the  defendant  for  the  seduction  of  his  adopted  daugh- 
ter and  servant,  and  the  jury  had  given  100/.  damages,  al- 
though it  appeared  that  the  only  pecuniary  damage  which 
the  party  had  sustained,  was  the  being  obliged  to  hire  another 
servant  for  five  weeks  during  the  lying-in.    The  plaintiff  had 

r  Irwin  v.  Deftrman^  B.  R.  E.  49.  0.  3.  MS.  and  1  ]  East,  23. 
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been  a  serjeant  in  a  regiment  of  the  line^  and  the  servant  was 
the  daughter  of  a  deceased  comrade,  whom  the  plaintiff  had 
adopted  and  maintained.  It  was  urged,  that  she  could  only 
be  considered  as  a  servant;  and  a  case  was  cited  as  having 
been  tried  before  Chambre,  J.  at  Worcester,  where,  upon  an 
action  brought  by  a  father  for  the  seduction  of  his  natural 
daughter,  that  learned  judge  told  the  jury  they  must  consider 
her  merely  in  the  character  of  a  servant  and  award  the  plain- 
tiff a  compensation  for  the  loss  of  service  only.  The  courts 
however,  m  the  present  instance,  refused  the  application. 
Lord  Ellenborough,  C.  J.  observing,  that  the  courts  had  uni- 
formly expressed  their  reluctance  to  disturb  the  verdict  in 
this  action  merely  on  the  ground  of  excessive  damages,  and 
referred  to  Edmonson  v.  Machetty  2  T.  R.  4. — ^that  it  was  a 
jcase  sui  generis,  where,  in  estimating  the  damages,  the  paren- 
tal feelings,  and  the  feelings  of  those  who  stood  in  loco  paren- 
tis,  had  tdways  been  taken  into  consideration;  and  altiiough 
it  was  difficult  to  conceive  upon  what  legal  principles  the  da- 
mages could  be  extended  tUtra  the  injury  arising  from  the 
loss  of  service,  yet  the  practice  was  now  inveterate,  and  could 
not  be  shaken.  He  added",  that  the  action  having  been  con- 
sidered in  Edmonsonv.  MacheU  to  extend  to  an  aunt,  as  one 
standing  in  hco  parentis,  he  thought.that  the  present  plaintiff, 
who  had  adopted  and  bred  up  the  daughter  of  a  friend  and 
comrade  from  her  infancy,  seemed  to  be  equally  entitied  to 
maintain  the  action  on  account  of  the  loss  of  service  to  him, 
aggravated  bv  the  injury  done  to  the  object  on  whom  he  had 
thus  placed  his  affection. 

s  11  East,  24,5. 
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NUSANCE. 

I.  In  what  Cases  an  Action  for  a  Nusance  may  be  ruam^ 
tamed,  and  herein  of  the  Bights  to  Use  of  Light,  Water, 
Way,  and  Pew. 
II.  By  whom  and  against  whom  an  Action  for  a  Nusance 
may  be  maintained. 

III.  Pleadings. 

IV.  Evidence,  ^c. 


I.  In  what  Cases  an  Action  for  a  Nusance  may  be  mai$^ 

tained. 

An  action  on  the  case  lies  for  a  nusance  to  the  habitation  or 
land  of  another;  as,  if  A.  build  an  house  so  as  to  hang  over 
the  land  of  B.,  whereby  the  rain  falls  upon  B.^s  land,  and  in- 
jures it,  B.  may  maintain  an  action  against  A.  for  this  nu- 
sance^. So  if  the  owner  of  the  adjacent  land  erects  a  build- 
ing so  near  the  house  of  the  plaintiff  as  to  prevent  the  air  and 
light  from  entering  and  conrnig  through  uie  plaintiff's  win- 
dows, an  action  will  lie.  Formerly  it  was  nolden,  that  a 
party  could  not  maintain  an  action  for  an  obstruction  of  lights 
unless  he  had  gained  a  right  in  the  lights  by  prescription^; 
and  in  conformity  with  this  rule,  it  was  usual  to  state  in  the 
declaration  that  the  house  was  an  ancient  house,  wherein 
were  ancient  windows,  through  which  the  light  had  entered^ 
and  had  been  used  to  enter  from  time  immemorial^  (1).     But 

a  Penruddock'B  case,  5  Rep.  100.  b.  I     b  Bowry  v.  Pope»  1  Leon.  168.    Gro. 
Rol.  Abr.  107.  pi.  18.  2  Rol.  Abr.        Eliz.  118.  S.  C. 
140.  pL  11.  c  See  Co.  Ent.  tit.  Action  sur  le  Case, 

pi.  17. 


(1)  Against  this  prescription  a  contrary  prescription  to  obstruct 
the  lights  could  not  be  alleged.     9  Rep.  85.  b. 
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afterwards  it  was  holden<^,  that  upon  evidence  of  an  adverse 
enjoyment  of  lights  for  twenty  years  or  upwards^  unexplained^ 
a  jury  might  be  directed  to  presume  a  right  by  grant  or  other- 
wise. But  if  the  period  of  enjoyment  fell  short  of  twenty 
years^  then^  formerly,  other  circumstances  than  the  mere 
length  of  time  must  have  been  brought  in  aid,  in  order  to  raises 
the  presumption  of  the  plaintiff's  right.  Now  by  stat.  2  &  3 
W.  4.  c.  7l«  s.  6,  no  presumption  shall  be  allowea  or  made  in 
support  of  any  claim,  upon  proof  of  the  exercise  of  enjoyment 
of  tne  right  or  matter  claimed  for  less  than  twenty  years.  It 
is  well  established^  by  the  decided  cases,  that  where  the  sam& 
person  possesses  a  house  having  the  actual  use  and  enjoyment 
of  certain  lights,  and  also  possesses  the  adjoining  mnd  and 
sells  the  house  to  another  person,  although  the  lights  be  new,, 
he  cannot,  nor  can  any  one  who  claims  under  him,  build  upoi^ 
the  adjoining  land,  so  as  to  obstruct  or  interrupt  the  enjoys- 
ment  of  those  lights.  Total  privation  of  Ught  is  not  necessary 
to  sustain  the  action.  If  the  plaintiff  can  prove  that,  by  reason 
of  the  obstruction,  he  cannot  enjoy  the  light  in  so  free  and^ 
ample  a  manner  as  he  did  before,  it  will  be  sufficient'.  If  an 
ancient  window  be  enlarged,  the  owner  of  the  adjoining  land- 
cannot  lawfully  obstruct  the  passage  of  light  to  any  part  of 
the  space  occupied  by  the  ancient  window,  although  a  greater 
portion  of  light  be  aamitted  through  the  unobstructed  part  of 
the  enlarged  window,  than  was  anciently  enjoyede^.  A  party^ 
however,  may**  so  alter  the  mode  in  which  he  has  been  per- 
mitted to  enjoy  this  kind  of  easement  as  to  lose  the  right  alto- 
gether. 

By  stat.  2  aad  3  W.  4.  c.  71-  s.  3,  '^  When  the  access  and 
use  of  light  to  and  for  any  dwelling  house,  workshop,  or  other 
building,  shall  have  been  actually  enjoyed  therewitfi  for  the 
full  period  of  twenty  years  without  interruption,  the  right 
thereto  shall  be  deemed  absolute  and  indefeasible,  any  local 
usage  or  custon^  to  the  contrary  notwithstanding,  unless  it 
shall  appear  that  the  same  was  enjoyed  by  som^  consent  or 

d  Lewis  v.  Price,  Worcester  Sum.  Ass..  Richards.   1  Price,  27.       See  alsa 

1761,  coram  Wilmot.  J.  Doug^al  ▼.  Blanchard  v.  Bridges,  4  Ad.  and  Ell. 

VITilson,  C.  B.  T.  9  G.  3.    Darwin  v.  1 92. 

Upton,  B.  R.  M.  26  G.  3.  These  f  Cbtterell  v.  Griffiths,  4  Esp.  N*.  P.  C; 

cases  are  reported  in  2  Wms.  Saund.  69. 

175.  a.     See  also  Hubert  V.  Groves,  g  Chandler  v.  Thompson,  3  Campb. 

1  Esp.  N.  P.  C.  148.  80.  per  Le  Blanc,  J.  cited  by  Patte^ 

e  Per  Tindal,  C.  J.  Swansborough  v.  son,  J.  delivering  judg:ment,  Blan- 

Coventry,  0  Bingh.  309.  citing  Pal-  chard  v.   Bridges,  4  Ad.  and  Elk 

mer  v.  Fletcher,  1   Lev  122.  "that  192. 

no  man  shall  derogate  from  his  own  h  Per  Denman,  C.  J.  delivering  judg-^ 

grant.''    Cox  v.  Matthews,  1  Ventr.  ment,  Garritt  v.  Sharp,  3  A.   &  Ell. 

237.     Holt,   C.  J.    in   Rosewell  v.  330. 

Pryor,  6  Mod.  116.     Compton   v. 
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agreement  expressly  made  or  given  for  that  pwpose  by  deed 
or  writing.'^  The  foregoing  statate  took  efieet  on  tne  first 
day  of  Michaelmas  Term,  1832.  By  s.  4.  ''The  period  of 
twenty  years  shall  be  taken  to  be  the  period  next  before  some 
suit  or  action  wherein  the  claim  shall  have  been  brought  into 
question,  and  no  act  or  other  matter  shall  be  deemed  to  be  an 
interruption  within  the  meaning  of  this  statute,  unless  the 
same  shall  have  been  submitted  to,  or  acquiesced  in,  for  one 
year  after  the  party  interrupted  shall  have  had  notice  thereof, 
and  of  the  person  making  or  authorizing  the  same  to  be 
made/'  N.  light^  is  not  mduded  in  the  8th  section  of  this 
statute,  which  see  post,  p.  1135. 

^'The  right  to  the  use  of  water  rests  on  dear  and  settled  prin- 
dples.  Primd  facie,  the  proprietor  of  each  bank  of  a  stream  is 
the  proprietor  of  half  the  land  covered  by  the  stream,  but  there 
is  no  property  in  the  water.  Every  proprietor  has  an  equal  right 
to  use  the  water  which  flows  in  me  stream,  and  consequently 
no  proprietor  can  have  the  right  to  use  the  water  to  the  preju- 
dice of  any  other  proprietor.  Without  the  consent  of  the  other 
proprietors,  who  may  be  affected  by  his  operations,  no  propri- 
etor can  dther  dimmish  the  quantity  ot  water  which  would 
otherwise  descend  to  the  proprietors  bielow,  nor  throw  the  wa- 
ter back  upon  the  proprietors  above.  Every  proprietor  who 
claims  a  right  either  to  throw  the  water  back  above,  or  to 
diminish  the  quantity  of  water  which  is  to  descend  bdow> 
must,  in  order  to  maintain  his  claim,  either  prove  an  actual 
grant  or  license  from  the  proprietors  affected  by  his  opera- 
tions, or  must  prove  an  uninterrupted  enjoyment  of  twenty 
years.  An  action  will  lie  at  any  time  within  twenty  years 
when  injury  happens  to  arise  in  consequence  of  a  new  purpose 
of  the  party  to  avail  himself  of  his  common  right.''  The 
foregoing  remarks  of  Sir  J.  Leach,  V.  C.  in  tiie  case  of 
Wright  v.  Howard^,  were  adopted  and  recognized  by  Lord 
Tenterden,  C.  J.  delivering  the  judgment  of  tlie  court  in  Mo- 
wn V.  HtU\  where  it  was  holden,  tiiat  the  proprietor  of  land 
contiguous  to  a  stream,  may,  as  soon  as  he  is  injured  by  the 
diversion  of  the  water  from  its  natural  course,  maintain  an 
action  against  the  party  so  diverting  it;  and  it  is  no  answer 
to  the  action,  that  the  defendant  &rst  appropriated  the  water 
to  his  own  use,  unless  he  has  had  twenty  years'  undisturbed 
enjoyment  of  it  in  the  altered  course.  A  right  to  the  use  of 
water  flowing  in  a  stream  and  pubhd  juris,  becomes  private 
by  appropriation,  but  may  become™  again  publid  juris  by  re- 
linquishment. 

i  See  Woolrych's  Law  of  Lights.  1  3  B.  &  Ad.  304. 

k  1  Sim.  &  Stu.  190.  m  Liggins  v.  Inge,  7  Bingb.  682. 
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When  a  mill  has  been  erected  on  a  stream  for  a  long  period 
of  time,  it  gives  to  the  owner  a  right  that  the  water  shall  con- 
tinue to  flow  to  and  from  the  mill  in  the  manner  in  which  it 
has  been  accustomed  to  flow  during  all  that  time.  The 
owner  is  not  boimd  to  use  the  water  exactly  in  the  same 
manner  or  to  apply  it  to  the  same  mill;  if  he  were,  that  would 
stop  all  improvements  in  machinery.  Hence  the  occupier  of 
a  mill  hxalt  on  the  site  of  an  old  mill,  which  had  existed  for 
forty  years,  may  maintain  an  action  for  forcing  back  water, 
and  injuring  his  mill,  although  he  has  not  enjoyed  the  mill 
precisely  in  the  same  state  for  twenty  years;  and  there- 
fore it  was  holden  to  be  no  defence  to  such  an  action  that  the 
occupier  had  within  a  few  years  erected  in  his  mill  a  wheel  of 
different  dimensions,  but  requiring  less  water  than  the  old 
one". 

By  Stat.  2  &  3  W.  4.  c  71*  s.  2,  no  daim  which  may  be 
lawfully  made  at  the  common  law,  by  custom,  prescription,  or 
grant  to  any  way  or  other  easement,  or  to  any  watercourse®, 
or  the  use  of  any  water  to  be  enjoyed  or  derived  upon,  over,  or 
firom  any  land  or  water  of  our  lord  the  king,  his  heirs,  or 
successors,  or  bdng  parcel  of  the  duchy  of  Lancaster  or  of 
the  duchy  of  Cornwall,  or  being  the  property  of  any  ecclesi- 
astical or  lay  person  or  body  corporate,  when  such  way,  &c. 
shall  have  been  actually  enjoyed  by  any  person  claiming  right 
thereto  without  interruption  for  the  full  period  of  twenty 
years,  shall  be  defeated  or  destroyed  by  shewing  only  that 
such  way,  &c.  was  first  enjoyed  at  any  time  prior  to  such 
period  of  twenty  years;  but  nevertheless  such  claim  may  be 
defeated  in  any  other  way  by  which  the  same  is  now  liable  to 
be  defeated;  and  where  such  way,  &c.  shall  have  been  so  en- 
joyed as  aforesaid  for  the  full  period  of  forty  years,  the  right 
thereto  shall  be  deemed  absolute  and  indefeasible,  unless  it 
shall  appear  that  the  same  was  enjoyed  by  some  consent  or 
agreement  expressly  given  or  made  for  that  purpose  by  deed 
or  writing.  But  by  s.  8,  when  any  land  or  water,  upon,  over, 
or  from  which,  any  way  or  other  convenient  watercourse  or  use 
of  water  shall  have  been  or  shall  be  enjoyed  or  derived,  hath 
been  or  shall  be  held  imder  or  by  virtue  of  any  term  of  life, 
or  any  term  of  years,  exceeding  three  years  from  the  granting 
thereof,  the  time  of  the  enjoyment  of  any  such  way  or  other 
matter  as  herein  last  before  mentioned,  during  the  continu- 
ance of  such  term,  shall  be  excluded  in  the  computation  of  the 

D  Saunders  v.  Newman,   1   B.   &  A.    o  See  Wright  v.  Williams,  1  M.  &  W. 
258.  77. 
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said  period  of  forty  years,  in  case  the  claim  shall  within  three 
years  next  after  the  end  or  sooner  determination  of  such  term 
oe  resisted  by  any  person  entitled  to  any  reversion  expectant 
on  the  determination  thereof. 

Where  a  way  had  been  used  adversely  and  under  a  claim 
of  right,  for  more  than  twenty  years,  over  land  in  possession 
of  a  lessee  who  held  under  a  lease  for  lives  granted  by  the 
bishop  of  Worcester,  it  was  holden%  that  under  the  forgoing 
act,  this  user  gave  no  right  as  against  the  bishop,  and  did  not 
affect  the  see ;  and  that,  as  the  user  could  not  give  a  title  as 
against  aU  persons  having  estate  in  the  locus  in  quo,  it  gave 
no  title  as  agunst  the  lessee  and  the  persons  claiming  under 
him,  and  that  no  tide  was  gained  by  an  user  which  did  not 
give  a  valid  tide  as  asainst  die  bishop,  and  permanendy  affect 
the  see.  In  a  plea^  tmder  this  statute,  it  is  suffiaent  to 
allege  that  die  user  had  existed  for  forty  years  before  the  com- 
mencement of  the  suit,  and  it  need  not  be  alleged  to  have 
existed  for  forty  years  before  the  act  complained  of  in  the 
declaration. 

The  presumption  of  a  right  by  prescription  to  a  pew, 
founded  on  long  enjoyment,  may  be  rebutted  by  shewing  the 
time  when  the  pew  was  originally  built<^.  N.  A  seat  in  a 
church  may  be  annexed  to  a  house,  either  by  a  faculty  or  pre- 
scription, and  from  long  uninterrupted  usage  a  faculty  may  be. 
presumed^.  Where  the  prescription  is  interrupted,  the  jury 
are  not  bound  to  presume  a  faculty  from  long  undisturbed  pos- 
session«.  Extra  parochial  persons  cannot  establish  a  claim 
to  seats  in  the  boay  of  a  parish  church  without  proof  of  pre- 
scription at  least,  if  indeed  they  can  do  so  by  prescription'. 
Nor  in  the  case  of  a  pew  in  the  body  of  a  church,  can  an 
action  at  common  law  be  maintained  for  a  disturbance,  unless 
the  pew  be  annexed  to  a  house  in  the  parish.  It  is  only  on 
account  of  the  pew  being  annexed  to  a  house,  that  the  tem- 
poral court  can  take  cognizance  of  any  intrusion  into  itflf. 
Where  a  party  claims  a  right  against  the  ordinary,  he  ought 
to  shew  a  tide  by  repairing,  &c.,  but  not  in  an  action  on  the 
case  against  a  trespasser  or  tort-feasor.  In  such  case  it  is 
neither  necessary  to  allege  or  prove  repairs^.  An  old  entry 
on  the  vestry  book,  signed  by  the  churchwardens,  stating  that 
the  pew  had  been  repaired  by  the  then  owner  of  the  messuage 

a  Bright  V.  Walker,  1  Cr.  M.  and  R.  f  Byerley  v.  Windut,5  B.  A:  C.  1. 

21 1.  g  Mainwaring  v.  Giles,  5  B.  &  A.  366. 

b  Wright  V.  Williams,  1  M.  k  W.77,  h  Bunton  v.Bateman,  1  Lev.  71.  Ashly 

c  Griffith  V.  Matthews,  5  T.  R.  2&6.  v.  Freckleton,  3  Lev.  73.     Kenrick 

d  Per  Buller,  J.   S.  C.  v.  Taylor,  1  Wils.  326.  Sayer's  R.  31. 

e  Morgan  v.  Curtis,  3  Man.  and  Ry.  Bull.  N.  P.  76.  S.  C. 

369. 
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(under  whom  plaintifif  claimed,)  in  consideration  of  his  uiing 
it,  is  admissible  evidence^,  being  made  by  the  churchwardens 
within  the  scope  of  their  official  authority,  and  as  shewing  the 
reputation  of  the  parish  upon  the  right.  The  right  to  sit  in 
a  pew  may  be  apportioned  in  consequence  of  the  messuage^ 
to  the  owners  and  occupiers  of  which  it  was  originally  granted, 
becoming  subdivided.  Thus  three  or  more  families  may  be* 
come  entitied  to  use  a  pew^,  and  a  question  may  arise,  haw 
many  persons  are  entitied  to  use  tiie  pew  in  respect  of  each 
of  the  subdivisions.  That  is,  however,  a  matter  to  be  settled 
among  tiie  respective  owners.  The  churchwardens  have  no 
right  to  interfere. 

Unity  of  possession  merely  suspends  a  prescriptive  ease- 
ment; there  must  be  an  imity  of  ownership  to  destroy  it^. 
Where  a  party  became  seised  in  fee  of  one  set  of  premises, 
and  possessed  of  a  chattel  interest  in  another,  the  owner  of 
whidii  latter  had  previously  enjoyed  an  easement  in  the  for- 
mer, it  was  holden^,  that  such  unity  of  possession  of  the  land 
a  qud  and  in  qud  the  easement  existed,  would  operate  only 
to  suspend,  and  not  to  extinguish  the  easement. 

It  would  be  an  endless  task  to  enimierate  all  the  instances 
of  nusance,  for  which  an  action  may  be  maintained.  It  may 
be  sufficient  to  observe,  that  the  erection  of  any  thing  offen- 
sive so  near  the  house  of  another,  as  to  render  it  useless  and 
unfit  for  habitation,  e.  g.  the  erection  of  a  swine  stye%  lime- 
kiln'^, privyS  smitii's  forgeP,  tobacco  mill4^  tallow  furnace 
near  a  common  inn',  or  the  like,  is  actionable.  The  principle 
on  which  the  rule  of  law  proceeds  is,  sic  tUere  tuo,  tU  mm 
Usdas  alienum^,  ''enjoy  your  own  property  in  such  a  manner^ 
as  not  to  injure  that  of  another  person.'^  It  must  not,  how- 
ever, be  inferred,  from  the  preceding  remarks,  that  an  action 
can  be  maintained  iorsktMng  done  merely  to  the  incomoenience 
of  another.  The  building  a  wall  which  merely  intercepts  the 
prospect  of  another,  without  obstructing  the  light,  is  not  ao- 
tionable^  So  the  opening  a  window,  miereby  the  privacy  of 
a  neighbour  is  disturbed,  is  not  actionable^.  lAie  onl^  remedy 
in  this  case  is  to  build  on  the  adjoining  land,  opposite  to  the 
offensive  window. 

h  Price  V.  Littiewood,  3  Campb.  288.  q  Styan  v.  Hutchinson,  London  Sit- 

i  Harris  v.  Drewe,  2  B.  &  Ad.  164.  tineas  after  M.  T.  40  G.  3.  B.  R.  Ken- 

k  Per  Bayley,  B.  in  Canham  v.  Fisk,  yon,  C.  J.  MSS. 

2  Tyr.  156.  r  Morley  v.  Pragnell,  Cro.  Car.  510. 

1  Thomas  v.  Thomas,  5  Tyr.  804.    2  8  9  Rep.  69. 

Cr.  M.ft  R.  34.  t  Per  Wray,  C.  J.    9  Rep.  68.  b. 

m  Aldred's  case,  9  Rep.  69.  a.  Knowles  v.  Richardson,  1  Mod^  66^ 

n  Per  Wray,  C.  J.  S.  C,  u  Per  Eyre,  C.  J.  ex  relatione  Le  Blanc, 

o  Jones  V.  Powell,  Hutt.  136.  J.  3  Campb.  82. 
p  Bradley  v.  Gill,  Lutw.  69. 
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In  an  action  on  the  case  against  defendant,  for  keeping 
dogs  so  near  plaintiJBf's  dwelling-house^  that  he  was  disturbed 
in  the  enjoyment  thereof,  it  appeared  in  evidence,  that 
defendant  kept  six  or  seven  pointers  so  near  plaintiff's  dwell- 
ing-house, that  his  &mily  were  prevented  from  sleeping 
during  the  night,  and  were  very  much  disturbed  in  the 
day-time.  There  was  not  any  evidence  given  on  the  part  of 
the  defendant,  notwithstanding  which  the  jury  found  a  ver- 
dict for  defendant.  On  a  motion  for  a  new  trial.  Lord  Ken- 
yon,  C.  J.  said,  ^'  I  know  it  is  very  disagreeable  to  have  such 
neighbours,  but  we  cannot  grant  a  new  triaL  Cases  certainly 
of  uiis  nature  have  been  maide  the  subject  of  investigation  in 
courts  of  justice ;  I  remember  a  case  in  Peeie  WilliamsT, 
'  where  the  plaintiff's  house  being  so  near  the  church,  that 
the  five  o'clock  morning  bell  disturbed  her ;  the  plaintiff  came 
to  an  agreement  with  the  churchwardens,  that  she  should 
erect  a  cupola  and  a  dock,  and  in  consideration  thereof  the 
five  o'clock  \^  should  not  be  rung.  This  was  considered 
as  a  good  agreement,  and  the  chancdlor  decreed  an  injunc- 
tion to  stay  the  ringing  the  bell.'  If  the  defendant  contmues 
the  nusance,  and  you  think  it  advisable,  you  may  bring  a  new 
action."    Rule  refused. 

An  action  cannot  be  maintained  for  a  reasonable  use  of  a 
person's  right,  although  it  may  be  to  the  annoyance  of  ano- 
ther :  as  if  a  butcher,  brewer,  &c.  use  his  trade  in  a  conve- 
nient place'.  For  a  nusance  in  a  public  highway,  an  action 
cannot  be  maintained,  unless  there  oe  special  damage^ :  and 
mere  obstruction  of  tiie  plaintiff's  business^,  or  delaying  him 
a  little  while  in  a  journey^,  is  not  such  special  damage  as 
will  sustain  an  action ;  for  the  damage  ought  to  be  direct^, 
and  not  consequential ;  e.  p.  the  loss  of  a  horse,  or  some  cor- 
poral hurt,  as  falling  into  a  trench,  &c«  (2) :  and  the  party 

X  street, clerk,  v.  Tugwell,  B.  R.  M. T.  148.  cited  in  Rose  v.  MUes,  4  M.  fc 

41  G.  3.  MSS.  S.  103.     But  see  Wilkes  v.  Hunger- 

y  Martin  v.  Nutkin,  2  P.  Wms.  268.  ford  Market  Company,  2  Bingrh.  N.C. 

z  Com.  Diff.  action  upon  the  case  for  281. 

nusance  {C.)  c  Per  Cur.  Carth.  191. 

a  1  Inst.  56.  a.  d  Per  Cur.  in  Paine  v.  Partricb,  Caith. 

b  Hubert  v.  Groves,  1   Esp.  N.  P.  C.  191. 


(2)  The  grantee  of  an  occupation- way  may  maintain  an  action 
against  the  owner  of  the  land  over  which  Uie  way  leads  for  obstmct- 
ing  it,  without  proving  special  damage,  although  it  appear  that 
such  way  has  been  used  by  the  public  for  twelve  years  and  upwards. 
Allen  V.  Ormond,  8  East,  4. 
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must  have  used  common  and  ordinary  caution®.  If  the  im- 
mediate and  proximate  cause  of  damage  be  the  unskilfubiess 
of  the  plaintifif^  he  cannot  recover.  As  where  it  appeared^ 
that  some  bricklayers  employed  by  the  defendant  had  laid 
several  barrows  fiul  of  lime  rubbish  before  the  defendant's 
door ;  the  plaintiff  was  passing  in  a  single-horse  chaise ;  the 
wind  raised  a  whirlwind  of  the  lime  rubbish,  and  that  fright- 
ened the  horse,  which  usuaUy  was  very  quiet;  he  started  on 
one  side,  and  would  have  run  against  a  waggon  which  was 
meeting  them,  but  the  plaintiff  hastily  pulled  him  round,  and 
the  horse  then  ran  over  a  lime  heap  lying  before  another  man^s 
door;  by  the  shock  the  shaft  was  broken;  and  the  horse 
being  still  more  alarmed  by  it,  ran  away,  and  overset  the 
chaise,  and  the  plaintiff  was  thrown  out  and  hurt.  It  was 
holden,  that  as  the  immediate  and  proximate  cause  of  the  in- 
jury was  the  unskilfukiess  of  the  <mver,  the  action  could  not 
be  maintained. 

Whether  the  damage  stated  be  sufEcient  to  maintain  the 
action,  is  frequently  the  subject  of  controversy  (3).  The 
plaintiff  declared  fi?,  that  he  was  entitied  to  certain  tithes,  and 
that  his  direct  way  to  carry  them  to  his  bam  was  through  a 
certain  highway;  that  the  defendant  had  stopped  up  the 
highway  by  a  ditch  and  gate  erected  ex  transversa  vue ;  and 
that  by  reason  of  such  obstruction,  he  (the  plaintiff)  was 
forced  to  carry  his  tithes  by  a  longer  and  more  difficult  way ; 
verdict  for  the  plaintiff,  ana  £5  ^ima^es.  It  was  moved,  in 
arrest  of  judgment,  that  this  being  laid  in  a  common  high- 
way, the  obstruction  was  a  common  nusance,  and  that  there- 
fore the  action  would  not  lie ;  and  1  Inst.  56.  was  cited ;  but 
it  was  resolved  by  the  court  that  the  action  was  maintain- 
able ;  for  they  said,  that  this  rule,  ^^that  the  action  will  not 
lie  for  tiiat  wnich  every  one  suffers,^'  ought  not  to  be  taken 
too  largely ;  in  this  case  the  plaintiff  had  sustained  a  par- 
ticular damage ;  for  the  labour  and  pains  which  he  was  forced 
to  take  with  his  cattie  and  servants,  by  reason  of  the  obstruc- 
tion, might  be  of  more  value  than  the  loss  of  a  horse,  which 
had  been  holden  to  be  sufficient  damage  to  maintain  such 
action.  This  case  was  recognized  in  Chichester  v.  Leth- 
bridge,  Willes,  73,  where  the  declaration  was  similar  to  the 
foregoing,  with  this  addition  only,  that  defendant  opposed  the 

«  Butterfleld  v.  Forester,  11  East,  60.      g  Hart  v.  Basset,  T.  Jones,  156. 
f  Flower  v.  Adam,  2  Taunt.  314. 


(3)  See  an  useful  note  on  this  Bubject  by  Dumford.  WiDes,  74. 
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plaintiff  in  attempting  to  remove  the  nnsance.  Where  plain- 
tiff declared  that  before,  and  at  the  time  of  committing  the 
grievance^  he  was  navigating  his  barges  laden  with  goods^ 
along  a  public  navigable  creek,  and  that  defendant  wrongfully 
moored  a  barge  across,  and  kept  the  same  so  moored,  from 
thence  hitherto,  and  thereby  obstructed  the  public  navigable 
creek,  and  prevented  the  plaintiff  from  navigating  his  baiges 
BO  laden,  per  quod  plaintiff  was  obliged  to  convey  his  goods 
a  great  distance  over  land,  and  was  put  to  trouble  and  ex- 
pense in  the  carriage  of  his  goods  over  land :  held^,  that  this 
was  sufficient  special  damage,  for  which  an  action  upon  the 
case  would  lie*  Where  there  is  direct  special  damage,  an 
action  on  the  case  lies  for  not  repairing^  as  well  as  for  a  nu- 
sanoe  in  a  highway,  if  an  individual  is  liable  to  repair;  but 
otherwise,  where  the  county  or  parish  is  to  repair  the  high- 
way^. 


IL  Bjf  whom  and  agamst  whom  an  Action  for  a  Nusance  mag 

be  maintained. 

If  the  nusance  be  to  the  damage  of  the  reversionary  as  well 
as  the  possessory  interest,  an  action  may  be  brought  as  well 
by  the  reversioner^  as  by  the  tenant  in  possession,  and  each 
will  be  entided  to  recover  damages  commensurate  with  the 
ixyuries,  which  their  respective  interests  may  have  sustained. 
If  any  thing  be  done  to  destroy  the  eviaence  of  titie,  an 
action  is  maintainable"^  by  the  reversioner.  Reversioner  may 
maintain  an  action  for  the  obstruction  of  an  ancient  light,  and, 
in  the  event  of  its  not  being  removed,  for  the  continuance**. 
But  where  the  acts  of  trespass  did  not  amount  to  any  perma^ 
nent  injury  to  the  land,  but  only  tended  to  establish  a  right 
of  way,  it  was  holden°,  tiiat  the  reversioner  could  not  maintain 
an  action  on  the  case  in  respect  thereof.  If  the  house,  &c. 
affected  by  the  nusance  be  aliened,  the  alienee,  after  re- 
quest made  to  remove  or  abate  the  nusance,  may  main- 
fa  Rose  V.  Miles,  4  M.  ft  S.  101.  m  Young  v.  Spencer,  10  B.  6lC.  152. 
i  1  Inst.  66.  a.  n.  (2.)  Hargraye's  ed.  See  also  Alston  v.  Scales,  9  Bingh.  3. 
k  Russell  V.  Men  of  Devon,  2  T.  R.     n  Shadwell  v.  Hutchinson,  2  B.  ft  Ad. 

671.  97. 

1  Bedingfield  v.  Onslow,  3  Lev.  209.     o  Baxter  v.  Taylor,  4  B.  and  Ad.  72. 

Leader  v.  Moxon,  3  Wils.  461 .  2  BL        1  Nev.  ft  M.  13.    N.  This  action  was 

R.  924.  S.  C.  brought  before  the  sUt.  2  ft  3  W.  4. 

c.  71.  See  s.  8. 
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tain  an  action  for  the  nnsanceP.  Tenants  in  common  may 
join  in  an  action  to  recover  damages  for  a  nnsance,  which 
concerns  the  tenements  which  they  hold  in  common.  The 
action  may  be  maintained  against  the  person  who  erects 
the  nusance^  or  his  alienee^,  who  permits  the  nusance  to 
be  continu^.  If  the  party,  against  whom  a  verdict  in  an 
action  of  this  kind  has  been  recovered,  does  not  abate  the 
nusance,  another  action  may  be  brought  for  continuing  the 
nusance,  in  which  the  jury  wiQ  be  directed  to  give  large  da- 
mages. N.  It  is  usual  in  the  first  action,  to  give  nominal 
damages  only,  which,  however,  entitle  the  pluntiff  to  fiill 
costs.  Tenant  for  years  erected  a  nusance',  and  afterwards 
made  an  under-lease  to  I.  S.  The  question  was,  whether, 
after  a  recovery  against  the  first  tenant  for  years  for  the  erec* 
tion,  an  action  would  lie  against  him  for  the  continuance, 
after  he  had  made  an  under-lease ?  Etper  cur.  it  lies;  for 
he  transferbd  it  with  the  original  wrong,  and  his  demise  af- 
firms  the  continuance  of  it;  he  hath  also  rent  as  a  considera- 
tion for  the  continuance,  and  therefore  ought  to  answer  the 
damage  it  occasions.  Vide  Wm.  Jones,  272*  Receipt  of 
rent  is  upholding.  Cro.  Jac.  373.  555.  The  action  lies 
against  either  at  the  plaintiff's  election.  Case  hes  against  the 
Iimdlord  of  a  house  demised  by  lease,  who,  under  his  contract 
with  his  tenants,  employs  workmen  to  repair  the  house,  for 
a  nusance  in  the  house  occasioned  by  the  negligence  of  his 
workmen'. 

The  trustees  of  a  turnpike  road,  empowered  by  stat.  to 
make  water-courses,  to  prevent  the  road  firom  being  over- 
flowed, directed  their  surveyor  to  present  a  plan  for  carrying 
off  the  water  of  an  adjacent  brook :  he  recommended,  and 
on  that  recommendation  they  adopted,  and  caused  bun  to 
make,  a  wide  channel  firom  the  rcMui,  gradually  narrowing, 
and  conducting  the  water  into  the  ordmary  fence-ditches  of 
the  plaintiff's  land,  which  were  insufficient  to  discharge  it, 
and  his  land  was  consequentiy  overflowed.  It  was  holden^ 
that  the  action  did  not  Ue  against  the  defendant  who  was  one 
of  the  trustees,  and  the  chairman,  who  had  signed  the  order 
for  cutting  this  trench ;  for  the  defendant  was  not  a  volun- 
teer: he  executed  a  duty  imposed  on  him  by  the  legislature, 
which  he  was  bound  to  execute ;  and  he  had  exercised  his 
best  skill,  diligence,  and  caution  in  the  execution  of  it.  But 
a  surveyor  of  highway,  who  had  subtracted  a  portion  of  a 

p  Penruddock's  Case,  6  Rep.  101.  a.      s  Leslie  v.  Pounds,  4  Taunt.  640. 
q  5  Rep.  100.  b.  t  Sutton  v.  Clarke,  6  Taunt.  29. 

r  RoseweU  v.  Prior,  Salk.  460. 
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bank  by  the  road  side,  was  holden'  liable  in  an  action  on  th€ 
case  at  the  suit  of  the  reversioner;  for  it  was  a  pernuuient 
injury  to  the  land,  and  had  a  tendency  to  alter  the  evidence 
of  tiue. 


III.  Pleadings. 

By  Stat.  2  &  3  W.4.  c.  71*  s*  5,in  all  actions  upon  the  case 
and  other  pleadings,  wherein  the  party  claiming  may  now  by 
law  allege  nis  right  generally,  without  averring  the  existence 
of  sudiriffht  from  time  immemorial,  such  general  allegation 
shall  stilloe  deemed  sufficient.  See  Tickle  v.  Brawny  4  Ad. 
&  £11. 369,  and  post,  tit.  Trespass. 

By  K.  O.  H.  T.  4  W.  4.  in  actions  on  the  case,  the  plea  of 
not  guilty  shall  operate  as  a  denial  only  of  the  breach  of  duty 
or  wrongful  act  alleged  to  have  been  committed  by  the  de- 
fendant, and  not  of  the  facts  stated  in  the  inducement,  and 
no  other  defence  than  such  denial  shall  be  admissible  under 
that  plea :  all  other  pleas  in  denial  shall  take  issue  on  some 
particular  matter  of  nict  alleged  in  the  declaration.  Ex.  gr. 
In  an  action  on  the  case  for  a  nusance  to  the  occupation  of  an 
house  by  carrying  on  an  offensive  trade,  the  plea  of  not  guilty 
will  operate  as  a  denial  only  that  the  defendant  carried  on  the 
alleged  trade  in  such  a  way  as  to  be  a  nusance  to  the  occupation 
of  tiie  house,  and  will  not  operate  as  a  denial  of  the  plaintiff's 
occupation  of  the  house.  In  an  action  on  the  case,  tot  ob* 
structing  a  riffht  of  way,  such  plea  [not  guilty,]  will  operate 
as  a  denial  of  the  obstruction  only,  and  not  of  the  plaintiff's 
right  of  way ;  and  all  matters  in  confession  and  avoidance 
shall  be  pl^ed  specially  as  in  actions  of  assumpsit. 

Under  the  operation  of  the  foregoing  rules,  **  not  guilty,*' 
pleaded  to  a  declaration^  in  case  for  the  wrongful  diversion  of 
water  from  the  plaintiff's  mill,  puts  in  issue  tiie  mere  y*ar/  of 
the  diversion  and  not  its  torongful  character.  But  in  an  action' 
on  the  case  for  keeping  dogs,  weU  knowing  them  to  be  accus- 
tomed to  bite  catde,  &c.  and  which  bit  and  worried  the  plain* 
tiff's  cattle,  it  was  holden,  that  the  plea  of  not  guilty,  x>ut  in 
issue  the  scientery  that  not  being  inducement,  but  an^ssen- 
tial  part,  indeed  the  substance  of  the  issue. 

X  Alston  ▼.  Scales,  9  fiing^h.  3.  t  Thomas  v.  Morgan,  2  Cr.  M.  and  R« 

y  Frankum  v.  £.  of  Falmouth,  2  Ad.        496.    5  Tyr.  1085. 

and  £11.  452.  4  Nev.  and  Man.  330 ; 

after  a  conference  with  all  the  judges. 
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IV.  Evidence^  ^c. 

The  plaintifif  must  be  prepared  to  prove  his  possession  of 
the  land^  house,  &c«  affected  by  the  nusance,  and  the  conti- 
nuance or  erection  of  the  nusance  by  the  defendant,  as  the 
circumstances  of  the  case  may  require,  and  also  the  injury 
thereby  sustained.  Where  the  plaintiff  complains  of  an  in- 
jury to  an  easement^  it  will  be  incumbent  on  him  (unless  he 
can  shew  an  express  grant,)  to  carry  his  evidence  of  the  con- 
dition  of  the  land,  &c.  and  the  enjoyment  of  the  right,  as  far 
back  as  possible,  in  order  to  raise  a  presumption  of  right  by 
grant  or  prescription.  This  action  being  local  in  its  nature, 
tiie  nusance  must  be  proved  to  have  been  committed  in  the 
county  where  the  venue  is  laid^.  But  it  is  not  necessary  that 
the  gravamen  should  be  described  with  any  local  oertaintv*» 
It  is  sufficient  if  the  declaration  point  out  the  gravamen  with 
certainty  enough  to  enable  the  defendant  to  have  notice  of  it. 
Notice  to  remove  nusance  left  at  premises  is  evidence^  against 
subsequent  occupier.  The  defendant  mav  prove  that  the 
plaintiff  gave  him  leave  by  parol  to  do  tae  act  which  oc- 
casioned the  nusance^  and  that  it  was  done  under  that  per- 
mission ;  for  a  license  executed  is  not  countermandable^(2)« 
But  it  must  be  observed  tiiat  in  this  case  all  the  defendant  did 
was  on  his  own  land.  And  although  a  parol  license  m&y  be 
an  excuse  for  a  trespass,  until  such  license  is  countermanded^ 

Jet  a  rights  and  title  to  have  a  passa^  for  water  over  another's 
md,  being  a  freehold  interest,  requires  a  deed  to  create  it* 

a  Peake's  Evkl.  294.    See  stat.  3  &  4        Douglas,  2  Eaat,  497.    See  also  Jef> 
W.  4.  c  71.  feries  v.  Duncombe,  11  East,  226. 

b  Warren  v.  Webb,  1  Taunt.    379.  d  Salmon  v.  Bensley,  Ry.&  M.  li^9. 

But  see  3  ft  4  W.  4.  c.  42,  s.  22,  ante,  e  Winter  v.  Brockwell,  8  East,  308. 

p.  499.  f  See  Ligg^ns  v.  Inge,  7  Bingh.  682. 

c  Mersey   and  Irwell    Navigation  v.  g  Hewlins  v.  Shippam,  5  B.  ft  C.  221. 


(2)  Secus,  while  it  remains  execatory.  Per  Haughton,  J.  Webb 
V.  Paternoster,  Poph.  151.  But  an  authority  coupled  with  an  in-> 
terest  cannot  be  revoked.  Gaussen  y.  Morton,  10  B.  and  C.  731. 
The  license  must  be  established  by  clear  and  satisfactory  proof.  Per 
Patteaj^,  J.  Bhnchard  v.  Bridges,  4  Ad.  and  £U.  195. 
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PARTNERS. 

I.  What  is  necessary  to  constitute  a  Partnership. 
II.  How  far  the  Acts  of  one  Partner  are  binding/  on  his 
Co-partners. 

III.  Of  Actions  by  and  against  Partners. 

IV.  Evidence. 


I.  What  is  necessary  to  constitute  a  Partnership. 

In  order  to  constitate  a  complete  partnership^  as  well  be- 
tween the  parties^  as  in  re^)ect  to  strangers  who  may  deal 
with  them,  a  oominufiion  of  participation  of  profits  and  loss 
is  essential.  The  shares  of  me  parties  must  oe  joint,  though 
it  is  not  necessary  that  they  should  be  equal.  If  the  parties 
be  jointly  concerned  in  the  purchase,  they  must  also  be 
jointly  concerned  in  the  future  sale,  otherwise  they  are  not 
partners.  A.  for  himself  and  his  two  partners*^  (who  were 
general  merchants),  B.  for  himself  and  partner  (who  were  oil 
merchants),  C.  for  himself  and  son,  (who  were  also  oil  mer- 
chants), agreed  to  purchase  jointly  as  much  oil  as  they 
could  procure,  on  a  prospect  that  tiie  price  of  tiiat  commo- 
dity would  rise.  A.  was  to  be  the  ostensible  buyer,  and 
the  others  were  to  share  in  his  purchase,  at  the  same  price 
which  he  might  ^ve.  A.  and  Co.  were  to  have  a  half,  B.  and 
Co.  a  quarter,  and  C.  and  Co.  the  remaining  quarter.  In  pur- 
suance of  this  agreement  A.  and  Co.  order^  a  broker  Jpouy 
quantities  of  oil.  The  broker  accordingly  bought  several  ship 
loads,  and  among  the  rest  a  ship  load  ^om  the  plaintiffs.  To 
some  of  the  venaors,  (not  plaintiffs  in  this  action,)  B.  and  Co. 

a  Coope  and  others  v.  Eyre  and  others,  1  H.  Bl.  37. 
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and  C.  and  Co.,  during  the  trealy,  dedared  it  to  be  a  com- 
mon concert  between  them  and  A.  and  Co.;  but,  with  respect 
to  the  plaintiffs,  the  purchase  was  made  in  the  name  of  A. 
and  Co.  only,  without  any  notice  that  the  other  defendants 
had  any  concern  in  it.  The  majority  of  the  court,  viz. 
Heath,  J.,  Gould,  J.,  and  Lord  Loughborough,  C.  J.  were  of 
opinion  that  B.  and  Co.  and  C.  and  Co.  were  not  to  be  con- 
sidered as  partners  with  A.  and  Co.,  on  the  groimd  that 
there  was  no  communion  of  profit  and  loss.  Each  party 
was  to  have  a  distinct  share  of  the  whole;  the  one  to  have 
no  interference  with  the  share  of  the  other,  but  each  to  ma* 
nage  his  share  as  he  judged  best  The  profit  or  loss  of  the 
one  might  be  more  or  less  than  that  of  the  other.  This  was 
a  sub-contract}  by  which  was  to  be  understood  a  contract 
subordinate  to  another  contract,  made  or  intended  to  be 
made,  between  the  contracting  parties  on  one  part,  or  some 
of  them,  and  a  stranger.  A.  and  Co.  were  the  only  purcha- 
sers known  to  the  plaintiffs;  entire  credit  was  given  to 
them  alone*  The  contracts  made  with  the  other  merchants 
were  not  admissible  evidence  in  this  cause,  except  to  prove 
a  fraud,  if  the  iacts  had  gone  that  length ;  namely,  that  the 
house  of  A.  and  Co.  as  a  failing  house,  was  to  stand  forward 
in  order  to  protect  the  other  ddfendants,  who  by  such  means 
might  have  the  benefit  of  the  speculation,  if  it  proved  for- 
tunate, without  sustaining  any  loss  in  the  event  of  its  fidling. 
No  such  evidence  had  been  adduced ;  on  the  contrary,  it  ap- 
peared that  the  objection  made  by  the  other  vendors  to  the 
firm  of  A.  and  Co.  was,  '^  that  they  were  unknown  and  new  in 
the  trade/'  Wilson,  J.  differed  in  opinion  from  the  rest  of 
the  court,  observing,  that  although  tne  contract  was  actually 
made  between  the  plaintiffs  and  A.  and  Co.,  yet  if  the  other 
defendants  were  jomtiy  concerned  in  it,  they  ought  to  be  re- 
sponsible, as  much  as  if  they  had  personally  contracted ;  that 
they  were  so  concerned,  siifficiently  appeared  from  the  con- 
tracts with  the  other  merchants,  and  tiieir  own  declarations ; 
these  he  thought  were  proper  to  be  given  in  evidence,  being 
against  themselves. 

A  father  established  in  business^,  on  his  son's  coming  of 
age,  told  him,  he  should  have  a  stuire  in  it,  and  held  him  out 
to  the  world  as  his  partner :  the  son  acted  as  such  for  seve- 
ral Ji^ars,  but  the  particular  share,  which  the  son  was  to 
have  was  not  settled;  it  was  holden,  that  as  there  was  a 
partnership  as  between  the  parties  and  the  rest  of  the  world, 
the  presumption  of  law  was,  that  they  were  partners  inter 

b  Peacock  v.  Peacock,  2  Campb.  45. 
2  G  2 
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se.  That  this  preflumption  not  haying  1)een  repelled,  the 
Bon,  though  not  entitled  to  a  moiety,  was  entitled  to  a  share 
of  profits ;  but  it  was  left  to  the  jury  to  consider  what  was 
a  fair  and  just  proportion  for  the  rather  to  give,  and  the  son 
to  expect:  the  jury  found  that  the  son  was  entitled  to  a 
fourth  part  of  the  profits.  Where  an  iniant  held  himself  out 
as  in  partnership  with  I.  S.,  and  continued  to  act  as  such  till 
within  a  short  period  of  his  coming  of  age,  but  there  was  no 
proof  of  his  doing  any  act  as  a  partner  after  twenty-one,  it 
washolden^  that  it  was  his  duty  to  notify  his  disaffirmance  of 
the  partnership  on  arriving  at  twenty-one :  and,  as  he  had 
neglected  to  do  so,  that  he  was  responsible  to  persons  who 
had  trusted  I.  S.  with  goods,  subsequently  to  the  infant's  at- 
taining twenty-one,  on  the  credit  of  the  partnership.  In  re- 
spect of  creditors,  he  who  takes  a  moiety  of  all  the  profits  in- 
definitely, shall,  by  operation  of  law,  be  made  liable  to  losses, 
if  losses  arise ;  upon  the  principle,  that  by  taking  a  part  of 
the  profits,  he  takes  from  the  creditors  a  part  of  that  fund 
which  is  the  proper  security  to  them  for  the  payment  of  their 
debts.  A.  and  B.  ship-agents  at  different  ports^,  entered 
into  an  agreement  to  share,  in  certain  proportions,  the  profits 
of  their  respective  commissions,  and  die  discount  on  trades- 
men's bills  employed  by  them  in  repairing  the  ships  con- 
signed to  them,  &c.  It  was,  however^  expressly  stipulated^ 
between  A.  and  B.,  that  they  were  not  to  be  answerable  for  • 
each  other's  losses.  It  was  holden,  that  although,  with  res- 
pect to  each  other,  these  persons  were  not  to  be  considered  as 
partners  under  this  agreement,  yet  they  had  made  themselves 
such  with  regard  to  dl  persons  with  whom  either  contracted 
as  ship-agent.  The  distinction  taken  in  the  preceding  case 
as  to  an  agreement  not  constituting  a  partnersJiip  as  between 
the  parties  themselves,  though  it  may  have  that  effect,  quoad 
third  parties,  was  recognized  in  the  follo^nng  case :  A.  having 
neither  money  nor  credit®,  offered  to  B.  that  if  he  would  order 
with  him  certain  goods  to  be  shipped  upon  an  adventure,  if 
any  profit  should  arise  from  them,  B.  should  have  half  for  his 
trottble :  B.  having  lent  his  credit  on  this  contract,  and  or- 
dered the  goods  on  their  joint  account,  which  were  furnished 
accordingly,  and  afterwards  paid  for  by  B.  alone;  it  was 
holden,  diat  B.  was  entitled  to  recover  back  such  payment  in 
assumpsit  against  A.,  who  had  not  accounted  to  him  for  the 
profits ;  such  contract  not  constituting  a  partnership  as  be- 
tween themselves,  but  only  an  agreement  for  a  compensation 

c  Goode  andBennionv.  Harrison,  5  B.    d  Waugh  v.  Carrer,  2  H.  Bl.  235. 
and  A.  147.  e  Hesketh  v.  Blaochaid,  4  East,  144. 
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for  trouble  and  credit,  though  B.  were  liable  as  a  partner  to^ 
third  persons,  creditors.  But  where  two  persons,  who  were- 
never  in  partnership  as  general  partners,  concur  in  giving  an 
order  for  an  undivided  parcel  of  goods,  they  are  not  therefore 
liable  jointly^  to  the  seller,  if  upon  the  whole  of  the  transac- 
tion, the  intention  of  the  parties  appears  to  have  been  that 
the  buyers  should  be  sevendly  responsible  for  the  amount  of 
their  respective  interests  in  the  goods.  A  party  paying  a  de- 
posit on  shares  in  a  trading  company,  and  afterwards  signing 
the  deed  of  partnership,  is  to  be  considered  s?  as  a  partner  from 
the  time  of  his  paying  tlie  deposit.  But  in  an  action  for  gooda 
and  work  applied  in  equipping  a  mme,  (the  defendant  being 
charged  as  one  of  the  company  concerned  in  wtyrJdng  »/,)  it  was. 
holden^,  that  the  mere  payment  of  deposits  without  any  sig- 
nature of  a  deed,  or  interference  in  management,  was  not 
enough  to  make  the  defendant  liable,  unless  tihe  jury  believed, 
from  the  evidence,  that  an  actual  conveyance  of  an  interest  in 
the  mine  had  been  made  to  her.  Where,  however,  it  was  proved 
that  A.  had  contributed  to  the  funds  of  a  building  society,  and 
had  been  present  at  a  meeting  of  the  society,  and  party  to  a 
resolution  that  certain  houses  should  be  built;  it  was  holden^^ 
that  he  was  liable  in  an  action  for  work  done  in  building 
those  houses,  without  proof  that  he  had  any  actual  interest 
in  them,  or  in  the  land  on  which  they  were  built.  A  mer- 
chant in  London  recommended  consignments  to  a  merchant 
abroad,  and  it  was  agreed  that  the  commission  on  all  sales  of 
goods  recommended  by  one  house  to  the  other  should  be 
equally  divided,  without  allowing  any  deduction  for  expenses ; 
it  was  holden^,  that  this  was  a  participation  in  profit,  and  con- 
stituted a  partnership  between  the  parties  quoad  hoc.  In  1820, 
W.  advanced  to  A.  and  B.  then  carrying  on  business  in  partner- 
ship as  brewers,  the  sum  of  £24,000,  and  the  three  executed 
a  deed,  by  the  terms  of  which  a  partnership  stock  was  created, 
in  which  they  all  had  a  joint  property :  W .  however  was  not 
to  have  any  definite  aliquot  proportion  of  the  profits,  but  was 
to  have  an  account  of  the  profits  as  between  themselves,  so 
as  to  get  £2,000  or  £2,400  a  year  as  the  case  might  be,  out 
of  the  dear  profits ;  W.'s  name  never  appeared  to  the  world 
as  a  partner;  it  was  holden^,  that  W«  was  a  partner,  and  the 
new  firm  having  become  bankrupt  in  1826,  that  the  creditors 

f  Gibson  ▼.  Liipton  &  Wood,  9BiDgh.    i  Bnithwaite  v.  Skofield,  9  B.  and  C. 

297.    2  M.  and  Sc.  371 .  401 . 

g  Lawler  v.  Kershaw,  1 M.  ftMalk.  93.    k  Cheap  v.  Barclay,  4  B.  &  A.  663. 
h  Vice  V.  Lady  Anson,  1  M.  and  Malk.     1  Exp.  Chuck,  8  Bingh.  469.  coram 

96.  7  B.  ItC.  409.  Lord  Chancellor,  assisted  by  Tindal, 

C.  J.  and  Littledale,  J. 
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of  the  old  firm  and  the  creditors  of  the  new  firm  were  both 
entitled  to  prove  against  the  property  of  the  new  firm*  A.^ 
B.,  and  C.^  the  proprietors  of  a  stage-coach  dividing  the  gene- 
ral profits  of  the  concern  >^^  agreed  that  they  should  each  work 
the  coach  a  stage  with  horses,  their  separate  property,  and 
maintained  respectively  at  their  separate  expense;  it  was 
holden,  that  B«  and  C.  were  not  jointlv  liable  as  co-partners 
with  A*  for  the  price  of  hay  furnished  at  A's  request  for  the 
use  of  the  horses  whidi  were  his  separate  property,  but  were 
kept  by  him  for  the  purpose  of  working  the  coach  the  stage 
allotted  to  him  under  the  agreement.  N.  It  did  not  appear 
in  what  manner,  upon  an  aajustment  of  the  accounts,  the  hay 
furnished  to  the  (fifferent  horses  was  paid  for ;  whether  as 
part  of  the  general  outgoings,  or  separately  by  each  party. 
Where  A.  the  keeper  of  a  coach-ofiSice  and  a  part  owner  in 
several  coaches,  made  a  contract  with  B.  for  the  carriage  of 
parcels  which  he  was  in  the  habit  of  sending  from  that  office 
to  various  places ;  it  was  holden°,  that  this  bound  die  owners 
of  all  the  coaches,  in  which  A.  was  part  owner,  and  as  weQ 
those  who  became  part  owners  after  making  the  contract,  as 
those  who  were  so  oefore.  A.  was  employed  by  B.^  to  sell 
goods,  and  was  to  receive  for  his  trouble  whatever  money 
he  could  procure  for  them  beyond  a  stated  sum ;  this  was 
holden  not  to  constitute  a  partnership  between  A.  and  B.  as 
to  these  goods.  So  where  A.  having  purchased  two  bullocksP, 
put  them  to  depasture  upon  the  lands  of  B.,  imder  an  agree- 
ment that,  after  they  had  been  fatted,  the  profit  to  be  made 
upon  the  resale,  above  a  certain  sum  (at  which  A.  then  valued 
the  bullocks,)  should  be  equally  divided  between  A.  and  B. 
It  was  holden  that  A.  and  B.  were  merely  partners  in  the 
profits,  and  that  this  was  a  mode  of  paying  B.  for  the  pasture ; 
consequently  A.  might  maintain  an  action  in  his  own  name, 
without  joining  B.  to  recover  the  price  of  the  bullocks  from 
a  person  to  whom  he  had  sold  them.  So  where  there  was  an 
agreement  between  A.,  the  sole  owner  of  a  lighter,  and  B.  a 
l^hterman^i,  that  B.  in  consideration  of  worlon?  tlie  lighter, 
should  have  half  her  gross  eammgs.  Lord  E31enborough  was 
of  opinion,  that  as  this  was  only  a  mode  of  pajring  B.  wages 
for  his  labour,  and  differed  from  a  participation  of  profits 
and  loss,  it  did  not  constitute  a  partnership.    So  an  agent 

m  Barton  ▼.   Hanson  and  others,    2  o  Benjamin  ▼.  Porteus,  2  H.  Bl.  590. 

Taunt.  49.    See  Weyland  ▼.  Elkins,  p  Wish  ▼.  Small,  Devcm  Spring  Assizes, 

Holt's  N.  P.  C.  227.  and  ante,  p.  1124.        1808,  coram  Thomson,  B.  I  Gampb. 

See  Fromont,  v.  Coupknd,  post,  p.        331. 

1158.  q  Dry  ▼.  Boswell,  1  Campb.  329. 
n  Helsby  v.  Mears,  5  &.  and  C.  504. 
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who  is  paid  by  a  proportion  of  the  profits  of  the  adventure^ 
is  not  therefore  a  partner  in  the  goods^  A  partnership  can* 
not  acquire  property  in  goods  obtained'  by  the  fraud  of  one 
of  the  partners  to  which  the  rest  are  not  privy.  An  agree- 
ment to  carry  on  a  partnership  in  violation  of  an  act  of  par-- 
Uament  is  void^  and  will  confer  no  rights  on  either  party 
against  the  other. 


IL    Haw  far  the  Acts  of  one  Partner  are  binding  on  Mb 

Co-Partners. 

A  GENERAL  partnership  agreement^,  though  under  seal^ 
does  not  authonze  the  partners  to  execute  deeds  for  each 
other,  unless  a  particular  power  be  given  for  that  purpose. 
But  although  one  partner  cannot  bind  the  other  partners  by 
deed,  without  an  authority  by  deed,  yet  in  mercantile  trans- 
actions, in  drawing  and  accepting  bills  of  exchange,  it  never 
was  doubted,  but  that  one  partner  might  bind  the  rest',  even 
without  their  knowledge  or  assent.  A  new  partner,  how- 
ever, cannot  Be  bound  in  this  manner  for  an  old  debt  incurred 
by  the  other  partners,  before  the  new  partner  was  taken  into 
the  firm:  this  was  established  in  the  case  of  Sheriff  v.  TVUks, 
I  East,  48.  There  the  plaintiffs  had  sold  a  quantity  of  porter 
to  A*  and  B.,  who  were  then  partners,  which  porter  was 
entered  in  the  plaintiff^s  books  in  the  names  of  A.  and  B.; 
and  the  same  was  afterwards  shipped  for  the  West  Indies^ 
and  the  defendant  B.  paid  the  shipping  charges.  Six  months 
afterwards  C.  became  a  partner  with  A.  and  B.,  and  conti- 
nued so  for  a  few  months,  when  their  partnership  was  dis- 
solved. The  defendant  B.,  previously  to  the  dissolution  of 
the  partnership,  sent  to  the  plaintiffs  a  memorandum  of  cal- 
culation, in  his  own  hand-writing,  of  certain  deductions 
claimed  by  him  in  respect  of  the  porter.  The  plaintiffs  drew 
a  bill  upon  the  defendants  for  the  balance.  This  biQ  was 
accepted  by  A.  in  the  partnership  firm  of  all  the  defendants, 
by  his  subscribing  thereon,  *^  Accepted,  A.  &  Co."  An  ac- 
tion having  been  brought  by  the  plaintiffs,  against  A.,  B.,  and 
C.,upon  the  acceptance;   and  A.  and  C.  having  been  out- 

r  Meyer  ▼.  Sharpe,  5  Taunt.  74.  u  Harrison  v.  Jackson  and  others,  7  T. 

8   Kilby  y.  Wilson,  R.  &  M.  178.  R.  207. 

t  Armstrong  v.  Lewis,  2  Cr.  &  M.  298.    x  See  ante,  tit.  Bills  of  £xch.  p.  305. 
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lawed^  B.  pleaded  the  general  issue:  it  was  holden,  that  the 
plaintiffs  could  not  recover^  Le  BlanCj  J»  observing,  that  this 
case  must  be  determined  in  the  same  manner  as  if  C.  had 
pleaded  to  the  action.  It  seemed  admitted  that  if  one  of 
several  partners  pledge  the  partnership  fund  for  his  individual 
debt,  tiutt  would  not  bind  the  rest.  I^ad  he  saw  no  difference 
between  the  case  of  one,  and  the  case  of  two,  of  several  part- 
ners pledging  the  joint  fund  for  their  individual  debt,  which 
was  die  case  before  the  court.  The  point  above  alluded  to 
by  Le  Blanc,  J.,  viz.  that  one  partner  cannot  pledge  the  secu* 
rity  of  another  for  his  own  private  debt,  appears  to  have  been 
expressly  decided  in  two  cases  referred  to  oy  Mr.  East,  in  a 
note  to  the  foregoing  decision,  viz.  in  Gregson  and  others  v. 
Hutton  and  another,  B.  R.  £.  ^22  Geo.  3.  and  in  Marsh  v. 
Vansommer  oful  another,  London  Sittings  after  Mich.  T.  1786. 
cor.  BuUer,  J.  See  also  Swan  v.  Steel,  ante,  p.  305,  and 
Green  v.  Deakin,  2  Stark.  N.  P.  C.  347-  One  of  several 
partners  cannot  bind  the  others  by  a  submission  to  arbi- 
tration, even  of  matters  arising  out  of  the  business  of  the 
firm^,  and  in  this  respect  there  is  not  anv  distinction  between 
a  general  partnership,  and  a  partnership  in  a  particular  trans- 
action^. 

One  partner  may,  by  procuration,  indorse  bills  for  the 
firm*.  Where  one  of  several  partners'  commits  an  act  of 
bankruptcy,  which  is  afterwards  followed  up  by  a  commis- 
sion and  assignment,  he  has  no  longer  any  property  in  the 
partnership  effects;  but  the  property  is  from  tne  time  of  such 
act  of  banlkruptcy,  in  his  assignees  by  relation,  and  in  the 
solvent  partners.  It  may  be  observed,  that  the  general  au- 
thority of  one  partner  to  draw  biUs  or  promissory  notes  to 
charge  another,  is  only  an  implied  authorityi^;  and  conse- 
quentiy  that  implication  may  be  rebutted:  for  it  is  not  essen- 
tial to  a  partnership,  that  one  partner  should  have  power  to 
draw  bills  and  notes  in  the  partnership  firm  to  charge  the 
others;  they  may  stipulate  between  themselves  that  it  shall 
not  be  done;  and  if  a  third  person,  having  notice  of  this, 
wUl  take  such  a  security  from  one  of  the  partners,  he  shall 
not  sue  the  others  upon  it,  in  breach  of  such  stipidation,  nor 
in  defiance  of  a  notice  previously  given  to  him  by  one  of 
them,  that  he  will  not  be  liable  for  any  bill  or  note  signed  by 

c  Stoed  T.  Salt,  3  Bingh.  101.  f  Bayley,  J.  10  East,  426. 

d  Adams  v.  Bankart,   1  Cr.  M.  &  R.  g  Gallway  ▼.  Matthew  and  another,  10 

681.  5  T jr.  425.  East,  264.    See  Duncan  t,  Lowndes, 

c  Williamson  v.  Johnson,  1  B.  and  C.  3  Campb.  478. 
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the  odiers.  If  one  of  two  partners  commit  a  secret  act  of 
bankruptcy^^  the  other  partner  may^  for  a  valuable  considera- 
tion^  and  without  fraud,  dispose  of  the  partnership  effects; 
and  though  he  himself  afterwards  become  bankrupt,  the  as- 
signees, under  a  jomt  commission,  cannot  maintain  trover 
against  the  bond  fide  vendee  of  such  partnership  effects;  and 
the  same  rule  holds,  although  the  solvent  partner  knew  of  the 
bankruptcy.  Hence,  where  one  of  two  partners,  who  were 
country  bankers,  became  bankrupt,  and  the  defendants  being 
holders  of  their  notes  obtained  payment  of  part  of  them  from 
the  London  banker,  at  whose  house  they  were  payable  out  of 
the  funds  in  their  hands  belonging  to  the  country  bank;  and 
the  solvent  partner,  knowing  of  tibe  bankruptcy,  procured  a 
debtor  to  the  firm  to  give  his%bill  in  part  satisfadion  of  his 
debt,  and  indorsed  and  delivered  the  same  to  defendants  in 
payment  of  the  residue  of  the  notes  in  their  hands,  and  after- 
wajrds  became  bankrupt,  it  was  holden^,  that  the  assignees, 
under  a  joint  commission,  could  not  recover  from  the  defen- 
dants the  monies  so  paid  to  them  by  the  London  bankers, 
nor  the  proceeds  of  the  said  bill.  If  one  partner  becomes  a 
bankrupt,  his  assignees  cannot  obtain^  any  share  of  the  part- 
nership effects,  until  they  first  satisfy  all  tnat  is  due  from  him 
to  the  partnership.  A  solvent  partner^  may  sue  out  a  writ 
in  the  name  of  his  partner,  or  of  his  assignees  if  he  is  bank- 
rupt, as  well  as  his  own,  in  order  to  recover  a  debt  due  to 
the  -partnership;  but  the  partner  who  objects  has  a  right  to 
be  indemnified  against  the  costs. 

Where  one  partner  commits  an  act  of  bankruptcy,  which  is 
afterwards  followed  up  by  a  commission  and  assignment,  he 
has  no  longer  any  power  over  the  partnership  property. 
And  any  disposition  of  it  by  him  is  void  as  against  the  other 
partners,  it  oein^  vested  in  them  and  his  assignees  by  relation 
to  his  act  of  bankruptcy™.  Where  one  of  two  partners'*,  with 
the  intention  of  cheating  the  other,  goes  to  a  shop  and  pur- 
chases articles  such  as  might  be  used  in  the  partnership  bu- 
siness, which  he  instantiy  converts  to  his  own  separate  use, 
if  there  was  no  collusion  between  him  and  the  seller,  this  is 
to  be  considered  as  a  partnership  transaction,  and  the  inno- 

h  Fox  y.  Hanbury,  Cowp.  449.  1  Whitehead  v.  Hughes,  4  Tjrr.  92. 

i  Harvey  t.  Crickett,  5  M.  and  S.  336.  2Cr.  and  M.  318. 

See  Woodbridge  v.  Swan,  4  B.  and  mPer  Bayley,  B.,  in  Burt  t.  Moult,  3 

Ad.  636.  Tyr.  569,  recognizing  Thomason  t. 

k  Ser  Tenterden,  C.  J.  HoldemeM  v.  Frere,  10  East,  418. 

Shackels,  8  B.  andC.  618.  n  Bond    v.   Gibson  and  another,  1 

Campb.  185. 
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cent  partner  is  liable  for  the  price  of  tbe  goods^  without  proof 
of  any  previous  dealings  between  die  parties.  Where  goods 
are  ordered  by  one  member  of  a  club  for  the  benefit  of  all^ 
every  member,  who  either  concurs  in  the  order  or  subse- 
quently assents  to  it,  is  liable®,  although  the  member  who  or- 
dered the  goods  is  made  the  debtor  in  the  plaintiff's  books, 
and  the  bill  is  sent  to  him,  unless  it  clearly  appear  tliat  the 
plaintiff  meant  to  give  credit  to  that  member  only.  But  in  a 
later  case,  where  a  club  was  formed  subject  to  the  following 
among  other  rules,  vis.  diat  the  entrance  fee  should  be  ten 
guineas,  and  the  annual  subscription  five  guineas ;  that  if  tiie 
subscription  were  not  paid  within  a  certain  limited  period,  the 
defitulter  should  cease  to  be  a  member;  that  there  should  be  a 
committee  to  manage  the  affairs  of  the  dub,  to  be  chosen  at  a 
general  meeting;  and  that  all  members  should  dischai^  their 
club  biUs  daily;  the  steward  being  authorized,  in  ddault  of 
payment  on  request,  to  refuse  to  continue  to  supply  them: 
It  was  holdenP,  that  a  member  of  the  dub,  merely  as  such,  was 
not  liable  for  debts  incurred  by  the  committee  for  work  done 
or  goods  suppUed  for  the  use  of  the  dub;  for  that  the  com- 
mittee had  no  authority  to  pledge  the  personal  credit  of  the 
members. 

A  judgment  taken  by  one  of  two  joint  creditors,  does  not 
extinguish  the  debt,  unless  it  be  taken  with  the  concurrence 
of  both.  Per  Holroyd,  J.  in  Biggs  v.  Fellows,  8  B.  &  C. 
405. 

One  of  two  partners  drew  bills  of  exchange  in  his  own 
name,  which  he  procured  to  be  discounted  with  a  banker, 
through  the  medium  of  the  same  agent  who  had  discounted 
other  bills  drawn  in  the  partnership  firm  with  the  same 
banker;  it  was  holden  that  the  banker  had  not  any  remedy 
against  the  partnership  upon  the  bill  so  drawn  by  tiie  single 
partner;  because  they  did  not  appear  to  have  been  drawn  for 
and  on  account  of  the  partnership.  And  although  the  pro- 
ceeds of  these  bills  had  been  applied  to  the  use  of  the  part- 
nership, yet  the  court  held%  that  the  partners  were  not  liable 
as  for  money  lent,  inasmuch  as  the  transaction  was  originally 
mere  matter  of  discoimt,  and  not  an  advance  of  money  to  the 
partnership,  taking  the  bills  as  a  collateral  security.  But 
where  one  of  several  partners,  with  the  privity  of  the  others, 
draws  bills  of  exchange  in  his   own  name  upon  the  part- 

o  Delauney  v.  Strickland,  2  Stark.  N.     p  Flemyngv.  Hector,  2M.  and  W.  172. 
P.  C.  416.  Abbott,  C.  J.  q  Emly  v.  Lye,  15  East,  7. 
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nership  finn,  in  favour  of  persons  who  advanced  hioi  the 
amount,  which  he  appli^  to  the  use  of  the  partnership^ 
although  the  partners  are  not  jointly  liable  on  the  bills,  they 
may  be  jointly  sued'  by  the  payees  for  money  lent.  Where 
one  of  three  partners,  after  a  dissolution  of  partnership,  un- 
dertook by  deed  to  pay  a  particular  partnership  debt  on  two 
bills  of  exchange,  and  that  was  communicated  to  the  holder^ 
who  consented  to  take  the  separate  notes  of  the  one  partner 
for  the  amount,  strictly  reserving  his  right  against  all  three, 
and  retained  possession  of  the  original  bms:  it  was  holden% 
that  the  separate  notes  having  proved  unproductive,  he  might 
still  resort  to  his  remedy  against  the  other  partners,  and  that 
the  taking  under  these  circumstances  the  separate  notes,  and 
even  afterwards  renewing  them  several  times  successively, 
did  not  amount  to  satisfieustion  of  the  joint  debt.  Payment  to 
one  of  two  partners  of  a  partnership  debt,  after  they  had  ap- 
pointed a  tlurd  person  to  collect  the  debts,  and  with  notice 
of  such  appointment,  is,  notwithstanding  the  notice,  good^ 
Where  one  of  two  p«urties  makes  a  contract,  as  to  the  terms 
on  which  any  busmess  is  to  be  transacted  by  the  firm,  al- 
though such  business  is  not  in  their  usual  course  of  dealing, 
and  even  contrary  to  their  arrangement  with  each  other,  and 
the  business  is  afterwards  transacted  by  or  with  the  know- 
ledge of  the  other  partner,  it  was  holden  that  he  is  bound 
by  the  contract  made  by  his  partner^.  So  a  pledge  by  one 
partner  of  partnership  property  will  bind'  his  partners,  al- 
though the  pledge  is  made  without  their  privity  and  consent; 
provided  there  }^  not  any  fraud,  and  provided  also  the  pledgee 
did  not  know,  nor  had  means  of  knowing  that  the  property 
was  partnership  property.  Mere  knowledge  by  a  creditor^  of 
the  dissolution  of  partnership,  will  not  release  the  old  part- 
ners from  their  liability  to  him,  though  he  continue  his  ac- 
count with  the  new  fiim,  unless  he  appears  expressly  or  by 
some  act  to  have  accepted  the  substituted  credit  of  ttie  new 
partnership,  instead  of  the  retiring  partners'. 

By  Stat.  3  &  4  W.  4.  c.  98.  s.  3,  any  body  corporate,  or 
society^  or  company,  or  partnership,  although  consisting  of 
more  than  six  persons,  may  carry  on  the  trade  or  business  of 
banking  in  London  or  within  65  miles  thereof,  provided  that 
such  body  corporate,  &c.  do  not  borrow,  use,  or  take  up,  in 

r  Denton  v.  Rodie,  3  Campb.  493.  confirmed  by  court,  Gow.  N.  P.  C. 

s  Bedford  ▼.  Deakin,  2  B.  and  A.  210.  132. 

t  Porter  ▼.  Taylor,  6  M.  and  8. 156.  y  Kirwan  t.  Kirwan,  4  Tyr.  491.  2  Cr. 

u  Sandilands  v.  Marsh,  2  B.  and  A.  and  M.  617.     See  Blew  y.  Wyatt, 

673.  5  C.  &  P.  307. 
X  Raba  v.  Ryland,  per  Dallas,  C.  J. 
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England^  any  sum  of  money  on  their  billg  or  notes  payable  on 
demand  at  any  less  time  than  six  Aonths  from  tlie  borrowing 
thereof.  Under  this  enactment  it  is  not  permissible^  to  a  Lon- 
don joint  stock  banking  company  consisting  of  more  than  six 
persons  to  accept  a  customer's  bill  at  less  than  six  months'  date; 
for  such  an  acceptance  not  only  fells  within  the  prohibition 
contained  in  the  foregoing  statute,  but  also  within  the  mischief, 
which  the  statute  6  Anne,  e.  22,  and  all  the  subsequent  acts 
relating  to  the  Bank  of  England  intended  to  provide  against; 
▼iz.,  the  permitting  any  other  body  corporate  or  any  partner- 
ship consisting  of  a  large  number  of  persons  to  enter  into  a 
competition  with  the  Bank  of  England,  by  the  issue  of  notes 
or  bills  either  payable  on  demand  or  at  short  periods  from 
their  issue. 


III.  Of  Actions  by  and  against  Partners, 

Whenever  an  express  contract  b  made,  an  action  is 
maintainable  upon  it,  dther  in  the  name  of  the  person  with 
whom  it  was  actually  made,  or  in  the  name  of  the  person  with 
whom  in  point  of  law  it  was  made.  Hence  where  three  par- 
ties agreed  to  be  jointiy  interested  in  goods,  but  that  they 
should  be  bought  by  one  of  them  in  his  own  name  only,  and 
he  made  a  contract  for  the  purchase  accordingly;  it  was 
holden^,  that  all  might  join  in  suing  the  vendor  for  a  breach 
of  that  contract.  A  contract  was  made  by  one  of  several 
partners  in  his  individual  capacity,  he  declsuring  at  the  time 
that  the  subject  matter  was  his  property  alone;  it  was 
holden',  that  his  declaration  was  evidence  of  the  fact  against 
all  the  partners,  and  therefore  that  they  could  not  sue  jointiy 
upon  such  a  contract.  The  defendant  agreed  with  Sharpe, 
a  coachmaker,  for  the  hire  of  a  carriage  tor  five  years.  The 
defendant  did  not  know  that  Sharpe  had  a  partner,  but  in  fact 
Robson  was  partner  with  Sharpe  at  the  time  of  the  contract. 
At  the  end  of  three  years  there  was  a  dissolution  of  partner- 
ship between  Sharpe  and  Robson,  and  notice  of  that  dissolu- 
tion and  of  Sharpe  having  assigned  aU  his  interest  in  thf  con- 
tract to  Robson  was  given  to  the  defendant,  who  said  he 

d  Bank  of  England  t.  Anderson,  3     f  Lucas  v.  De  la  Cour,  1   M.  and  S. 

Bingh.  N.  C.  589.    See  ante,  p.  301 .        248. 
e  Cothay  ▼.  Fennell,   10  B.  and  C. 
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would  not  continue  the  contract  with  Robson.  It  was 
holdenc^^  that  it  was  competent  to  the  defendant  to  consider 
the  agreement  as  at  an  end ;  for  he  might  have  been  induced  to 
enter  into  the  contract  by  reason  of  the  confidence  he  reposed 
in  Sharpe ;  and  at  all  events  was  entitled  to  his  services  in 
the  execution  of  it. 

An  action  of  assumpsit  may  be  maintained^  by  the  several 
partners  of  a  firm,  upon  the  guarantee  given  to  one  of  them, 
if  there  be  evidence,  that  it  was  given  for  the  benefit  of  alL 
It  will  be  observed,  that  in  the  foregoine  case  the  guarantee 
was  not  by  deed.  Covenant  lies^  on  a  deed  of  composition 
with  creditors  by  one  of  two  partners  who  signs  the  deed  in 
the  name  of  the  firm  and  sets  his  seal  thereto,  for  non-pay- 
ment of  an  instalment  due  on  a  partnership  debt ;  for  the 
other  partner  not  being  a  party  to  the  deed  cannot  join  in 
covenant*  In  an  action  by  partners  for  the  non-performanoe 
of  a  contract  entered  into  with  the  partnership,  it  is  essentially 
necessary  that  the  action  should  be  brought  in  the  joint  names 
of  all  the  persons  of  whom  the  partnership  consisted  at  the 
time  the  contract  was  made  (1),  otherwise  the  parties  stung 
will  be  liable  to  be  nonsuited  for  the  omission  of  their  co- 
partners (2).    The  same  rule  formerly  held  with  respect  to 

%  Robton  ind  Sharpe  t*  Dmmmond,    h  Garrett  v.  Handlejr,  4  B.  &  C.  664. 
2  B.  ft  Ad.  303.  i  Metcalfe t. Rycroft,  6  M.  ftS.  75. 


(1)  Subsequently  admitted  partners,  though  under  an  agreement 
to  share  in  profit  and  loss,  from  a  time  antecedent  to  the  contract, 
ooght  not  to  be  joined.  WtUfard  v.  Wood,  1  Esp.  N.  P.  C.  180. 
Lord  Kenyon,  C.  J. 

(2)  In  one  case,  where  an  action  was  brought  in  the  names  of  two 
persons,  with  whom  the  defendants  had  dealt  as  partners,  and  it  ap- 
peared that  at  the  time  of  the  contract  there  was  in  fsxX  another 
partner,  who  had,  however,  withdrawn  his  name  fi-om  his  firm,  but 
stiU  continued  to  receive  part  of  the  profits ;  although  it  was  objected 
that  the  dormant  partner  ought  to  have  been  joined.  Lord  Kenyon, 
C,  J.,  is  reported  to  have  realised  to  nonsuit  the  plaintififs,  Leveck  and 
mother  v.  PoUard  and  another,  2  Esp.  N.  P.  C.  468.  So  where  in 
an  action*  brought  by  A.  for  goods  sold  and  delivered,  it  appeared 
that  B.,  who  proved  the  delivery  and  value  of  the  goods,  was  the 
principal  manager  of  A.'s  trade ;  and  that  he  received  for  his  service 
a  certfln  salary,  and  besides  that,  a  certain  proportion,  per  cent,,  on 
the  profits  of  tiie  plaintiff's  whole  trade,  and  inclusively  on  the  profits 
of  the  demand  in  question ;  it  was  holden,  that  A.  might  sue  alone, 
and  that  it  was  not  necessary  that  B.  should  be  joined  with  the  plain- 

•  Lloyd  ▼.  Arcbbowle,  2  Taunt.  324. 
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actions  brought  Offomit  partners^  and  plainti£&  were  fire- 
Quently  nonsuited  for  not  naming  all  the  partners  as  defen- 
dants. This  rule  was  considered  as  oppressive^  inasmuch  as 
it  was  not  possible  for  the  plaintiffs  in  many  cases^  without 
the  assistance  of  a  biU  of  discoyery,  to  ascertain  the  names 
of  all  the  persons  constituting  the  nrm  with  with  which  they 
had  had  dealings.  On  this  ground  the  rule  was  departed  from 
in  the  time  of  Lord  Mansfield^  and  it  was  then  laid  down  that 
defendants  should  be  permitted  to  take  advantage  of  this  ob- 


tiff.  So  where  an  action  was  bronght  by  Mawmanf,  a  bookseller, 
against  the  printer,  for  not  insuring  the  Travels  of  Anacharsis;  and 
it  appeared  that  several  other  boolneUers,  and  amongst  them  Evans, 
a  witness,  had  a  share  in  the  work ;  but,  inasmnch  as  Evans  had  ne- 
ver contracted  with  Gillett,  but  Mawman  was  the  only  ostensible 
man,  the  court  held  that  he  was  the  only  proper  plaintiff;  and  with 
good  reason,  for  the  only  acting  partner  might  owe  much  money  to 
the  defendant,  which  the  defendant  might  set  off;  but  if  the  plain* 
tiff  and  the  dormant  partner  had  sued,  that  debt  of  the  acting  part- 
ner could  not  be  set  off.  "  There  is  a  material  distinction  between 
the  case  where  partners  are  defendants,  and  where  partners  are 
plaintiffs;  if  you  can  find  out  a  dormant  partner  defendant,  you  may 
make  him  pay,  because  he  has  had  the  benefit  of  your  work;  but  a 
person  with  whom  you  have  no  privity  of  communication  in  your 
contract,  shall  not  sue  you."  But  where  a  merchant,  carrying  on 
trade  on  his  own  separate  account,  introduced  into  his  firm  the  name 
of  a  derk,  who  did  not  partake  in  the  profits  of  the  business,  bat 
continued  to  receive  a  fixed  salary,  Lord  Ellenborough  held  I,  that 
in  an  action  on  a  bill  of  exchange,  payable  to  the  order  of  this  fim^ 
the  clerk  ought  to  have  been  joined  as  a  plaintiff,  for  he  was  to  be 
considered,  in  all  respects,  as  a  partner  as  between  himseli  and  the 
rest  of  the  world;  that  where  the  name  of  the  real  person  is  intro- 
duced with  his  own  consent,  it  is  inunaterial  what  agreement  there 
may  be  between  him  and  those  who  share  the  profit  and  loss — ^they 
are  equally  responsible,  and  the  contract  of  one  is  the  contract  of  all. 
Ostensible  partner,  who  makes  a  contract,  may,  if  he  pleases,  join 
dormant  partners  with  himself  as  plaintiffs.  But  a  party  with  whom 
the  contract  is  actually  made,  may  sue  without  joining  others  with 
whom  it  IB  apparendy  made.  Kell  v.  Nainby,  10  B.  &  C.  20.  Where 
one  of  several  partners  in  a  banking-house,  drew  a  biU  in  lus  own 
name  upon  a  thu-d  party,  who  accepted  the  same,  upon  condition 
that  the  drawer  should  provide  for  the  same  when  due ;  it  was  holden 
that  all  the  partners  could  not  recover  on  the  bill.  Sparrow  and  others 
V.  Ckisman,  9  B.  and  C.  241. 

t  Mawman  v.  GiUett,  cited  by  Sir  James  Mansfield,  C.  J.  2  Taunt.  323.    See 

ftirther  on  this  point  Robson  v.  Drummond,  2  6.  and  Ad.  303. 
I  Guidon  ▼.  Robson,  2  Campb.  302. 
I  Skinner  v.  Stocks,  2  B.  and  A.  437. 
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jection  by  a  plea  in  abatement^  cmly*  This  plea,  howeyer, 
for  the  non-joinder  of  a  person  as  co-defendant  will  not  be 
allowed^,  unless  it  be  stated  in  the  plea,  that  such  person  is 
resident  within  the  jurisdiction  of  the  court,  and  unless  the 
place  of  residence  of  such  person  shall  be  stated  with  conve- 
nient certainty  in  an  affidavit  verifpng  such  plea.  But 
plaintiif  may  reply>",  the  disduu^  of  sudi  penon  by  bank- 
ruptcy and  certificate,  or  luider  insolvent  act.  The  liability 
of  the  parties  depends  upcm  tiieir  being  partners  at  the  time 
when  the  contract  is  made*^,  and  a  dormant  partn^  cannot 
set  up  the  plainti£f's  imorance  of  his  being  a  partner,  to 
obviate  such  liabilitv*  But  in  a  case  where  t£ere  was  a  sti- 
pulation between  uuree  persons  who  appeared  to  the  world 
as  partners  <',  that  one  of  them  should  not  participate  in  the 

Eront  and  loss,  and  should  not  be  liable  as  a  partner,  it  was 
olden,  that  he  was  not  liable  as  such  to  persons  who  had  no- 
tice of  this  stipulation.  The  non-joinder  of  a  secret  partner 
cannot  be  pleadedP  in  abatement. 

It  is  a  general  rule,  that,  between  partners,  whether  they 
are  so  in  general  or  for  a  particular  transaction  only^  no  ac- 
count can  be  taken  at  law.  Hence  where  A.  and  B.  jointly 
undertook  to  procure  a  cargo  for  a  vessel,  for  certain  commis- 
sion, which  they  agreed  to  divide  equally  between  them- 
selves; and  B.  made  all  disbursements  and  received  all  the 
monies  for  the  owners,  who  objected  to  money  claimed  by  B* 
for  commission;  it  was  holdenS  that  A.  could  not  maintain 
money  had  and  received  against  B.  for  his  share  of  the  com- 
mission, the  demand  arising  out  of  a  partnership  transaction, 
and  no  accoimt  having  been  settled;  and  the  circumstance  of 
all  the  monies  having  been  received  and  paid  by  one  partner 
made  no  diflference.   ^  pu      y         i«ru 

One  partner  cannot  maintain  an  action  against  his  co-part^ 
ners  for  work  and  labour  performed  or  money  expended  on 
account  of  the  partnership. 

A  number  of  persons  associating  together  and  subscribing 
sums  of  money  for  the  purpose  of  obtaining  a  bill  in  parlia- 
ment to  make  a  railway,  are  partners  in  the  undertaking;  and, 
therefore,  a  subscriber  who  acted  as  their  surveyor  cannot' 
maintain  an  action  for  work  done  by  him  in  that  character  on 

k  Rice'y.  Shute,  6  Burr.  2611.  and  p  Mullett  t.  Hook,  1  M.and  Malk.  88. 

ante,  p.  413,  416.  recognized  in  De  Mautort  v.  Saun- 

1  Stat.  3  &  4  W.  4.  c.  42.  i.  8.  ders,  1 B.  and  Ad.  398.  See  alio  ezp. 

m  lb.  s.  9.  Chuck,  8  Bingh.  469. 

n  See  Lord  Kenyon'g  opinion  in  Sa-  q  Bovill  t.  Hammond,  6  B.  and  C. 

viUe  V.  Robertson,  4  T.  R.  725.  149. 

o  Alderson  v.  Pope,  1  Campb.  494.  n.  r  Holmes  v.  Higpgins,  1  fi.  ft  C.  74. 
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account  of  the  partnership  against  all  or  any  one  of  the  otlier 
subscribers.  One  partner^  cannot  recover  a  sum  of  money 
received  by  the  other ;  unless^  on  a  balance  struck^  that  sum 
be  found  to  be  due  to  him  alone.  Where^  plaintiff  and  defen* 
dant  had  been  engaged  in  runmng  a  coach  from  B.  to  L., 
plaintiff  finding  horses  for  one  part  of  the  road,  defendant  for 
another,  and  the  profits  of  each  party  were  calculated  accord- 
ing  to  die  number  of  miles  covered  i>y  his  own  horses ;  the 
plaintiff  received  the  fares,  and  rendered  an  account  thereof 
every  week  to  the  defendant ;  it  was  holden  that  plaintiff  and 
defendant  were  partners  in  this  concern,  and  that  in  an  action 
by  the  plaintiff  against  the  defendant  upon  a  separate  trans- 
action, the  defendant  could  not  set  off  a  balance  which  had 
been  declared  in  his  favour  upon  these  weekly  accounts ;  in-^ 
asmuch  as  this  was  a  balance  during  the  continuance  of  the 
concern;  and  not  a  final  balance  upon  all  the  partnership 
accounts.  See  further  on  this  point,  Coffee  v.  JSrum,  3 
Bingh.  54. 

The  partners  in  one  house  of  trade  cannot  maintain  an  ac- 
tion against  the  partners  in  another  house  of  trade,  of  which 
one  of  the  partners  in  the  plaintiff's  house  is  also  a  member, 
for  transactions  which  took  place  while  he  was  partner  in 
both  houses ;  whether  the  action  be  brought  in  the  life-43me 
of  the  common  partner  or  afler  his  decease.  But,  afler  his 
decease^  the  surviving  partners  of  the  one  house  may  sue  the 
surviving  partners  of  tiie  other  house,  upon  transactions  sub- 
sequent to  the  decease  of  the  common  partner^.  A.,  B.,  and  C* 
were  partners ;  A.  retired  from  the  firm,  whereof  notice  was 
given  to  D.  a  creditor  of  the  firm,  who  at  the  same  time  was 
mformed  that  the  business  would  be  continued,  as  heretofore, 
by  B.  and  C.  the  remaining  partners,  ^^  who  assume  the  funds, 
and  charge  themselves  with  tiie  liquidation  of  the  partnership.'^ 
The  babmce  due  to  D.  was  transferred  to  his  credit  by  the  new 
firm ;  and  D.  was  informed  of  this  transfer  and  assented  to 
it.  D.  afterwards  drew  upon  the  new  firm  for  a  part  of  this 
balance,  and  they  accepted  and  paid  his  bills.  The  new  firm 
having  become  insolvent,  it  was  holden^,  that  B.  continued 
liable  for  the  debt  due  to  D.  from  the  old  firm.  But  where  S. 
and  others  carried  on  business  imder  the  name  of  the  '^Plas 
Modoc  Colliery  Companyy^  S.  withdrew  from  the  firm,  which 

b  Per  Buller,  J.  in  Smith  v.  Barrow,  d  Bosanquet  v.  Wr«y,  6  Taunt.  607. 

2  T.  H.  478.  e  Dayid  ▼.  ElUce  and  others,  5  B.  a  C. 

c  Fromont  t.  Coupland,  2  Bingh.  172.  196.    But  see  remark  of  Parke,  B. 

recognized  in  Green  v.  Beesley,  2  in  Kirwan  y.  Kirwan,  2  Cr.  &  M.  624, 

Bingb.  N.  C.  108.     See  Barton  v.  and  Hart  v.  Alexander,  2  M.  ft  W. 

Hanson,  ante,  p.  1148.  492. 
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(tftetuHtrda  beicaime  indebted  to  C.^  no  notice  having  been 
given  to  C.  or  the  public  of  S/s  withdrawing.  It  was  holden^^ 
that  S.  was  not  liable  for  the  debt,  for  the  name  of  the  com- 
pany did  not  give  any  information  of  the  parties  composing 
it,  and  there  was  not  any  sufficient  evidence  that  S.  had  ever, 
while  a  partner,  represented  himself  as  such  to  C,  or  appeared 
so  publicly  in  tiiat  character^  that  C.  must  have  been  pre- 
sumed to  know  of  it. 

A.,  B.,  and  C.  carried  on  trade  in  partnership,  and  A.  was 
also  in  partnership  with  D.  A.  being  indebted  to  the  firm  of 
A.,  B.,  and  C.  before  the  dissolution  of  that  partnership,  un- 
known to  D.  indorsed  a  bill  and  paid  over  money  (belonging 
to  A.  and  D.)  in  discharge  of  the  private  debt  due  from  A. 
to  A.,  B.,  and  C,  and  immediately  afterwards  indorsed  the 
same  bill  to  a  creditor  of  the  firm  of  A.,  B.,  and  C.  The 
partnership  between  K,,  B«,  and  C.  having  been  dissolved,  ^t 
was  holden  that  A.  and  D.  could  not  maintain  trover  against 
B.  and  C.  for  the  oill^  nor  assumpsit  for  the  mbney  paid  ..by 
A.  out  of  the  funds  of  A.  and  D.  to  A.,  B.,  and  C.  ih  dis- 
charge of  his  private  debt :  and  A.  and  D.  having  afterwards 
become  bankrupts,  it  was  holdenflf,  that  their  assignees  could 
not  maintain  such  actions. 

If  a  person  colludes  with  one  partner  in  a  firm,  in  order  to 
enable  him  to  injure  the  other  partners,  they  can  maintfiin^  a 
joint  action  against  the  person  so  colluding. 

F.,  a  partner  in  a  banking-Jiouse,  transferred  stock  out  of  the 
name  of  K.  in  the  books  of  the  Bank  of  England,  under  a 
forged  power  of  attorney  and  without  the  authority  of  K., 
ana  caused  the  produce  to  be  mixed  with  the  money  of  the 
firm.  F.  having  been  convicted  of  another  forgery  committed 
under  similar  circumstances,  and  executed ;  it  was  holden^, 
that  K.  might  recover  the  amount  against  the  surviving  part- 
ners in  an  action  for  money  had  and  received. 


IV.  Evidence. 

Acts  subsequent  to  the  time  of  delivering  goods  ^  on  a 
contract,  may  be  admitted  as  evidence  to  shew  that  the  goods 

f  Carter  T.  Whalley,  1  B.  &  Ad.  11.  1  Marsh  and  others  ▼.  Keating,  D.  P. 
%  Jones  Y.  Yates,  9  B.  and  C.  532.  June  25th,  1&34.   1  Sc.  5.  1  Bing^h. 

h  Per  Lord  Tenterden,  C.  J.  in  Long-        N.  C.  1U8. 

ttian  V.  Poie,l  M.  andMalk.  225.  k  Saville  v.  Robertson,  4  T.  R.  720. 

VOL.  II.  2  H 
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were  delivered  on  a  partnership  aocotmt,  if  it  were  doubtfbl 
at  the  time  of  the  contract ;  but  if  it  dearly  appear  that  no 
partnership  existed  at  the  time  of  the  contract,  no  subsequent 
act  by  any  person,  who  may  afterwards  become  a  partner  (not 
even  an  acknowledgment  that  he  is  liable,  or  his  accepting  a 
bill  of  exchange  drawn  on  them  as  partners  for  the  very 
goods,)  will  mfSce  him  liable  in  an  action  for  goods  sold  and 
deliyered,  though  he  will  be  liable  in  an  action  on  the  bill  of 
exchange.  It  is  incumbent  on  persons  dissolving  a  partner- 
ship^, to  send  notice  of  such  dissohition  to  all  the  persons 
wiui  whom  they  have  had  dealings  in  partnership.  The  Ga- 
zette of  itself  is  not  sufficient  notice  oi  such  dissolution.  It 
seems,  however,  that  in  respect  of  persons  who  had  not  any 
previous  dealings  with  the  partnership,  an  advertisement  in 
the  Gazette  would  be  sufficient  notice  of  die  dissolution^  so 
as  to  prevent  such  persons  from  recovering  against  &e  par- 
ties who  constituted  the  firm  originally,  upon  a  security 
given  by  one  of  the  parties  in  the  name  of  the  firm,  after  such 
notice  of  dissolution"^.  Bankers  ought,  r^ukurly,  to  give  no- 
tice of  a  change  in  the  firm,  by  a  circular  letter;  but  such 
change  may  also  be  notified  by  an  alteration  of  the  name  in 
the  printea  cheque;  and  persons  who  have  used  tiie  new 
cheques  cannot  take  advantage  of  the  want  of  a  more  express 
notice^.  Assimipsit  for  goods  sold  and  deUvered^'.  The 
plaintiff's  witness  swore,  that  the  defendant  and  I.  S.  were 
partners  in  trade,  and  that  these  goods  were  sold  to  them  in 
partnership.  The  defendant  called  I.  S.  to  prove  that  the 
goods  were  sold  to  him,  and  that  the  defendant  had  no  con- 
cern in  the  purchase  of  them,  otherwise  than  as  his  servant. 
Lford  Kenyon,  C.  J.  '^  He  is  not  a  witness  to  prove  this,  for 
he  comes  to  defeat  the  action  of  the  plaintiff,  against  a  man 
who  is  proved  to  be  his  partiier ;  and  by  dischai^g  the  pre- 
sent defendant  he  benefits  himself,  as  he  will  be  liable  to  pay 
a  share  of  the  costs  to  be  recovered  by  the  plaintiff  in  this 
cause.''  In  an  action  against  one  partnerP,  if  the  plaintiff 
gives  in  a  particular  of  his  demand,  and  the  defendant  pleads 
partnership  in  abatement,  if  the  ddfendant  proves  any  of  the 
items  to  have  been  furnished  on  the  partnership  account,  he 
will  be  entitied  to  a  verdict,  although  the  plaintiff  should  be 
prepared  to  prove  that  some  of  the  items  were  furnished  on 
the  credit  of^  the  defendant  only.    In  an  action  against  the 

1  Graham  v.  Hope,  Peake's  N.  P.  C.  n  Barfoot  v.  Goodall,  3  Campb.  147. 

154.  See  also  Gorham  v.  ThompBon,  o  Goodacre  v.  Breame,Peake*8  N.P.C 

Peake'sN.P.  C.  42.  174. 

m  Godfrey  v.  Tumbull  and  another,  p  Colson  &  al.  v.  Selby,  1  £sp.  N.  P.  C. 

1  Esp.  N.P.C.  371.  452. 
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drawers  of  a  bifl  of  exehangeS  ptirpoiting  to  be  drawn  by  a 
firm  upon  one  of  the  partners  constituting  the  firm^  if  it  be 

E roved  that  the  bill  was  accepted  by  such  drawee^  this  will 
e  sufficient  evidence  of  the  bill  having  been  regularly 
drawn :  and  further,  it  is  not  necessary,  in  such  case,  to  prove 
that  the  drawers  received  express  notice  of  the  dishonour  of 
the  bill,  because  this  must  necessarily  have  been  known  to 
one  of  them,  and  the  knowledge  of  one  is  the  knowledge 
of  all  (3).  To  establish  a  partnership  between  two  defen- 
dants', a  verdict  on  the  issue  directed  out  of  a  court  of 
equity,  to  try  whether  the  defendants  were  partners,  and 
for  what  time,  on  a  bill  filed  by  one  of  them  against  the 
other,  is  admissible  evidence  to  establish  a  partnership, 
the  vmlict  having  found  them  to  be  so.  A  person  who 
9u£Per8  his  name  to  be  used  in  a  firmS  although  he  thereby 
makes  himself  a  partner  to  the  world,  yet  if  in  fact  he  is 
not  so,  nor  has  any  share  in  the  profits,  may  be  a  wit- 
ness in  an  action  brought  by  the  other  parties  in  the  firm,  for 
goods  sold  and  delivered.  A  fether  who  holds  out  to  the  world 
that  his  son  is  his  partner,  and  who  sends  bills  and  signs  re- 
ceipts in  their  joint  names,  in  an  action  brought  in  his  own 
name,  is  not  precluded  firom  shewing  that  his  son  is  not  a 
partner^.  When  a  partnership  is  dissolved^,  it  is  not  dis- 
solved with  regard  to  things  past,  but  only  with  iregard  to 
things  future.  Hence  an  admission  made  by  one  of  two 
partners  afler  the  dissolution  of  the  partnersmp,  concerning 
joint  contracts,  that  took  place  during  the  partnership,  is 
xx>mpetent  evidence  to  charge  the  other  partner. 

A.  being  indebted  to  B.  and  C,  partners,  and  being  in- 
formed of  the  intended  dissolution  of  partnership,  gave  a 
wairant  of  attorney  to  B.  alone,  who  managed  the  concerns. 

A.  afterwards  committed  an  act  of  bankruptcy,  and  after  that, 
and  after  a  dissolution  of  partnership,  paid  the  money  to  B. 

B.  died.  The  assignees  of  A.  sued  C.  for  the  monev,  and 
it  was  holden^  that  they  were  entitled  to  recover ;  tor  the 
money  being  paid  in  respect  of  a  debt  due  to  the  partnership, 

q  Porthouie  t.  Parker,  1  Gampb.  82.  t  Glossop ▼.  Colman,  1  Stark.  N.  P.O. 
r  Whateley  ▼.  Menbeim  &  anr.  2  Esp.        25. 

N.  P.  C.  608.  u  Wood  y.  Braddick,  1  Taunt.  104. 

•  Panons  y.  Crosley,  6  Esp.  N.  P.  C.  z  Biggs  ▼.  FeUows,  8  B.  &  C.  402. 

109.  LordEllenborough,  C.  J. 


(3)  See  Aldersan  v.  Pope,  1  Campb.  404,  n.  where  it  was  holden, 
by  Lord  Ellenboroagh,  C.  J.  that  notice  to  one  member  of  a  firm» 
was  notice  to  the  whofe  partnership. 

2H2 
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both  parties  were  liable  to  refund^  tinless  some  stipulation 
could  be  shewn  to  exonerate  C.  from  his  liability.  If  one  of 
several  partners  promise  individually  to  pay  a  debt,  without 
making  any  mention  of  his  partners^  such  promise  is  condu- 
sive  evidence  that  the  debt  was  due  from  him  individually, 
and  not  from  the  partnership,  and  he  will  not  be  permitted 
to  shew  that  it  was  due  jointly  from  himself  and  his  part- 
nersT.  In  an  action  on  a  joint  contract  against  several  part- 
ners %  one  of  the  defendants  having  suffered  judgment  to  go 
by  d^ault,  is  not  admissible  as  a  witness  to  prove  the  part- 
nership of  himself  and  the  other  defendants,  without  their 
consent,  although  the  proposed  witness  is  released  as  to  aU 
other  actions,  save  that  on  which  he  is  called  to  give  evidence; 
for  it  is  a  general  rule,  that  a  party  to  the  record  cannot  be 
called  as  a  witness,  but  by  consent,  and  all  the  parties  to  the 
record  must  consent. 

But  in  an  action  brought  to  charge  A.  as  a  partner  in  a 
trading  company,  it  was  holden^,  that  a  witness,  who  by 
other  evidence  tiian  his  own,  appeared  to  be  a  shareholder  in 
the  company,  was  competent  to  prove  that  A.  was  a  partner. 

y  Murray   ▼.  Somerville,  2  Campb.    a  Hall  ▼.  Curzon,  0  B.  and  C.  646.  re- 

99.  n.  cognizing  Blackett  v.  Weir,  5  B.  and 

z  Mant  ▼.  Mainwaring,  S  Taunt.  139.        C.  385.  and  Lockart  v.  Grahaniy 

1  Str.  35. 
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QUO  WARRANTO. 

I.  Of  the  Origin  and  Nature  of  Quo  Warranto  Infor- 
tnations,  and  Statutes  relating  thereto,  viz.  Stat.  4  and 
5  W.  if  M.  e.  18,  and  9  Ann.  e.  20.-^Proceedings 
against  the  City  of  Jjmdon  in  the  Time  of  Charles  the 
Second. 

II.  In  what  Cases  the  Court  wiU  grant  an  Information  in 
Nature  of  Quo  Warranto. — Of  the  Corporation  Act, 
Stat.  13.  Car.  2.  Stat.  2.  e.  1.— 5  Geo.  I.  e.  6.  Test 
Act,  25  Car.  2.  c.  2. — RqteaL 

III.  Of  the  Limitation  of  Time  for  granting  an  Infer- 
mation. 

IV.  Of  the  Construction  of  Charters,  and  of  the  Operation 
and  Effect  of  a  new  Charter. 

V.  Bye-Laws. 

yi.  Of  the  Inspection  of  the  Records  of  the  Corporation. 
VIL  Of  the  Pleadings. 
YIII.  Evidence. 
IX.  Judgment. 


I.  Of  the  Origin  and  Nature  of  Quo  Warranto  Informa- 
tions, and  Statutes  relating  thereto,  viz.  Stat.  4  and  5 
W.  £f  M.  c.  18.  and  9  Awhl.  c.  20. — Proceedings  against 
the  City  of  London  in  the  Time  of  Charles  the  Second. 

iHE  ancient  writ  of  quo  warranto  (1),  whence  the  informa- 
tion of  the  present  day  derives  its  origin,  was  in  the  nature  of 


(1)  See  the  form  in  Rastal's  Entr.  540.  b.  ed.  1670,  where  the 
writ  appears  to  have  been  prosecuted  by  the  king's  attorney-general 
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a  writ  of  vght  for  the  king,  against  persons  who  claimed  or 
usurped  any  office,  franchise,  liberty,  or  privilege  belonging 
to  the  crown,  to  iaquire  by  what  authority  they  maintained 
their  claim,  in  order  t»  wfe  the  right  determined.  The 
judgment  on  this  writ  was,  that  the  franchise  ctqnatur  in 
manum  domim  regis  (2).  Tliis  writ  having  fidlen  into  disuse^ 
on  account  of  the  delay  with  which  it  was  attended,  a  more 
expeditious  mode  of  proceeding  has  been  adopted,  viz.  an  in- 
formation filed  by  the  kin^s  attorney-general,  in  nature  of  a 
quo  warranto,  in  which  the  pexwrn  usurping  is  considered  as 
an  offender,  and  oonsequently  punishable  by  fine.  The  court, 
however^  will  not  extend  this  remedy  beyond  the  limits  pre- 
scribed to  the  old  writ;  and,  as  that  could  only  be  prose- 
cuted for  an  usurpation  on  the  rights  or  prerogatives  of  the 
crown,  so  an  information  in  nature  of  quo  TOrranto  can  only 
be  granted  in  such  cases* ;  and  upon  tUs  princijde  the  comt 
refused  to  grant  an  information  to  try  the  validity  of  an  elec- 
tion to  the  office  of  churchwarden. 

By  stat.  4  and  5  W.  &  M.  c.  18,  it  is  enacted  ^'  tiiat  the 
clerk  of  the  crown-office  shall  not,  without  express  order  of 
tiie  court,  receive  or  file  any  information  for  trespass,  or  otiier 
misdemeanor,  or  issue  any  process  thereon,  before  he  shaU 
have  taken,  &c.  a  recognisance  firom  the  prosecutor  to  the 
defendant,  in  the  penalty  of  £20  to  prosecute  with  effect: 
and  in  case  the  defendant  shall  appear  and  plead  to  issue,  and 
the  prosecutor  shall  not,  at  his  own  costs,  within  one  year 
afler  issue  joined,  procure  the  same  to  be  tried^,  or  in  case 
the  defendant  shdl  nave  a  verdict,  or  a  noU  prosequi  be  en- 
tered by  the  informer,  the  court  may  award  the  defendant 
costs,  &c.  unless  the  judge  shall,  at  the  trial,  certify  that 
there  was  a  reasonable  cause  for  exhibiting  the  information, 
and  if  the  informer  does  not  pay  the  costs  taxed  within  three 
months  after  demand,  the  derendant  shall  have  the  benefit  of 
the  recognizance  to  compel  him.''  Although  the  words  of 
this  statute  relate  only  to  informations  for  trespasses,  bat- 
teries, and  other  misdemeanors,  yet  it  has  been  holden  to  ex- 
tend to  informations  in  nature  of  quo  warranto,  to  try  the 

a  R.  ▼.  Shepherd,  4  T.  R.  381.  R.  t.    b  R.  y.  Howell,  Oa.  Temp.  H.  247. 
Dawbeny,  Str.  1196.  S.  P. 


before  the  justices  in  Eyre,  who  are  empowered  by  stat.  18  E^.  1. 
stat.  2.  8.  2.  (A.  D.  1290.)  to  determine  pleas  of  quo  warranto. 
See  2  Inst.  497. 

(2)  See  Rast.  540.  b. 
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ri^t  of  usiirpiiig  on  public  franchises;  consequentlj  such 
informations  cannot  be  filed  without  leave^^  nor  can  process 
be  issued  thereon  without  a  recognizance^^  and  the  defendant 
is  entitled  to  costs  in  the  cases  provided  for  by  the  statute,  a& 
far  as  the  recognizance  extends,  that  is,  to  £20,  but  not  fur- 
ther^ (3).  The  foregoing  statute  is  confined  to  informations 
exhibited  in  the  King's  Bench^. 

The  usurpation  of  offices  and  franchises  in  corporations 
constitutes  the  principal  ground  for  applications  to  the  court 
for  this  kind  of  information.  By  uie  coinmon  law,  such 
usurpations  could  be  punished  only  by  a  prosecution  at  the 
king's  suit,  though  the  dispute  were  really  between  party  and 
party  (4).  To  remedy  this  inconvenience,  it  was  enacted,  by 
Stat.  9  Ann.  c.  20.  s.  4,  that  ^4n  case  any  person  should  usurp, 
intrude  into,  or  unlawfully  hold  and  execute  any  of  the  said 
offices  or  franchises  (5),  the  proper  officer  of  the  court  (6) 
may,  with  leave  of  the  respective  courts,  exhibit  informations 
in  the  nature  of  quo  warranto,  at  the  relation  of  any  person 
desiring  to  prosecute  the  same  (and  who  shall  be  mentioned 
in  the  information  to  be  the  relator,)  a^n^t  the  person 
usurping,  and  proceed  therein  as  is  usual  m  informations  in 
the  nature  of  a  quo  warranto ;  and  if  it  shall  appear  to  the 
courts,  that  the  several  rights  of  divers  persons  may  properly 
be  determined  on  one  information,  the  courts  may  give  leave 
to  exhibit  one  hiformation  against  several  persons ;  the  par- 
ties prosecuted  are  to  plead  the  same  term  or  sessions  in 
which  the  information  is  filed,  unless  further  time  be  allowed 

c  Per  Lord  Hardwicke,  C.  J.,  R.  v.    e  R.  v.  Howell,  C.  T.H.  249.  S.  C.  ut 
Howell,  C.  T.  H.  248.  yidetur,  under  the  name  of  R.  v.  Mor- 

d  R.  ▼.  Mayor  of  Hertford,  Garth.  503.        gan,  Str.  1042.  R.  v.  Pilewood,  2  T. 
Salk.  376.  R.  146.  R.  v.  Brooke,  2  T.  R.  197. 

f  R.  V.  Roberts,  2  fi.  &  Ad.  63. 


(3)  The  ground  of  the  decision  appears  to  have  been  that  such 
usurpations  are  misdemeanors.     See  C.  T.  H.  248. 

(4)  In  informations  at  common  law,  there  is  no  relator. 

(5)  t.  e.  the  offices  of  mayors,  bailiffs,  portreves,  and  other 
offices  within  cities,  towns  corporate,  boroughis,  and  places  (that  is 
places  of  the  same  kind  with  those  before  enumerated,  see  5  T.  R. 
879.)  in  England  and  Wales,  and  the  franchises  of  being  burgesses 
or  freemen.  See  the  preamble.  All  corporations  consist  of  officers 
and  freemen.  This  statute  was  meant  to  extend  to  both."  Per 
Lord  Mansfield,  C.  J.,  in  R,  v.  WilHams,  1  Bl.  R.  95. 

(6)  Court  of  King's  Bench,  courts  of  sessions  of  counties  palatine, 
or  courts  of  grand  sessions  in  Wales. 
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bj  the  court,  and  the  prosecutors  are  to  proceed  with  die 
modt  convenient  speed.  By  the  5th  section^  the  courts  are 
authorized  to  give  judgment  of  ouster  against,  and  to  fine  the 
parties^  if  found  guilty  of  the  usurpation,  and  to  award  costs 
to  the  relator,  but  if  judgment  be  given  for  the  defendants^ 
then  the  court  may  airard  costs  against  the  relator. 

Before  the  statute  of  Queen  Ann,  a  private  person  could 
not  interpose  in  quo  warranto;  the  crown  by  me  attorney- 
general,  eould  file  such  informations ;  but  although  this  sta- 
tute  gives  liberty  to  file  such  informations  at  the  relation  of  a 
particular  person^  who  is  made  liable  to  costs  if  there  be 
judgment  tor  the  defendant,  yet  they  must  be  filed  with  leave 
of  me  courts.  ^There  is  no^  instancy  of  a  quo  warranto 
information  having  been  granted  by  leave  of  the  court  against 
persons  for  usuipmg  a  franchise  of  a  meie  private  nature, 
not  connected  with  public  government.'^  ^^  As  to  the  grant- 
ing of  an  information  in  nature  of  quo  warranto,  I  cannot 
conceive  that  it  can  be  done^  against  a  mere  servant  of  a  cor- 
poration, one  who  exercises  no  franchise  or  authority  of  any 
Idnd  under  the  crown.''  A  quo  warranto  information  does 
not^  lie  for  the  office  of  governor  and  director,  elected  annually 
by  rated  inhabitants,  under  a  local  act,  for  the  government  of 
the  poor  and  maintenance  of  the  nightly  watch.  But  an 
information  in  nature  of  quo  warranto  has  been  granted 
against  a  party  claiming  to  act  as  guardian  of  the  poor  in 
Exeter^,  under  stat.  28  Geo.  S.  c.  76.  An  information  in 
nature  of  a  quo  warranto  aeainst  persons  for  claiming  to  act 
as  a  corporation,  musf*^  be  nled  bv  and  in  the  name  of  the 
attorney-general.  The  courts  will  not  stay  proceedings  until 
the  prosecutor  gives  security  for  costs,  on  the  ground  that 
the  relator  is  in  insolvent  circumstances^  where  it  appears 
that  he  is  a  corporator,  and  no  fraud  is  suggested*^.  It  was 
observed  by  Wilmot,  J.,  in  R,  v.  Trelaumey,  3  Burr.  1616. 
that  the  two  acts  of  parliament  (of  4  and  5  W.  and  M.  c  18. 
and  9  Ann,  c.  20.)  rdate  to  quite  different  objects,  and  are 

g  Per  Lord  Mansfield,  C.  J.,  in  R.  ▼.  Littledale  and  Patteson,  Js. ;   dabi- 

Trelawoey,  H.  5  Geo.  3.  MS.  and  tante,  Denman,  C.  J.R.  v.  Hanley,  3 

per  Wilmot,  J.  in  S.  C.  3  Burr.  1615.  Ad.  k  £11. 463,  per  Tenterden,  C.  J., 

But  see  the  remarks  of  Mr.  Tancred  Taunton&Patteson,Js.; Parke,  J. diss, 

in  his  valuable  treatise  on  Informa-  1  H.T.  1816.  ex  relatione  mayri.Deal- 

tions  in  Naturt  of  Quo  Warranto,  try,  3  Ad.  &  Ell.  476.  in  R.  ▼.  Beedle, 

p.  14.  S.  P.  where  local  act  created  a  cor- 

h  Per  Bay  ley,  J.  inR.  v.  Ogden,  10  B.  poration,  cited  by  Coleridg:e,  J.  in 

and  C.  233.  R.  v.  M.  kc.  of  Oxford,  1  Nev.  k  P. 

i   Per  Lawrence,  J.    R.  v.  The  Corpo-  479. 

ij^iion  of  Bedford  Level,  6  East,  367.  m  R.  v.  Ogden,  10  B.  &  C.  230. 

k  R.  v.  Ramsden,  3  Ad.  k  £11.  456,  per  n  R.  v.  Wynne,  2  M.  &  S.  346« 
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the  revene  of  each  other.  The  formet  restrains  the  clerk  of 
the  crown  in  the  court  of  King's  Bench  from  exhibiting  or 
filing  informations  without  leave  of  the  court,  in  cases  where 
all  the  king's  subjects  might,  before  the  making  of  that  act, 
have  made  use  of  the  king's  name,  without  such  leave.  The 
latter  lets  in  every  person  who  desires  it,  to  make  use  of  his 
name  in  prosecuting  usurpers  of  franchises ;  whereas,  before, 
no  stL^ect  could  have  done  so :  but  it  provides,  that  tfiese  in* 
formations  (as  well  as  those  for  misdemeanors)  must  be  under 
the  leave  and  discretion  of  the  court;  and  die  court  ought 
not  to  give  such  leave  without  sufficient  reason.  The  court 
will  make  the  rule  absolute,  although  the  party  after  rule 
obtained  resigns  the  ofEce,  and  his  resignation  is  accepted^. 

The  Stat.  9  Ann.  c.  20.  only  regulates  the  proceedings  on 
informations  against  individualsP  usurping  corporate  offices 
or  franchises  in  corporate  places;  it  does  not  extend  to  a 
private  company<i ;  and  consequently,  in  other  cases  where 
the  information  at  common  law  is  exhibited,  advantage  can- 
not be  taken  of  the  foregoing  provisions.  If  any  number  of 
individuals  claim  to  be  a  corporation  without  any  right  so  to 
be,  that  is  an  usurpation  of  a  franchise ;  and  an  information 
against  the  whole  corporation,  as  a  body,  can  be  brought 
only  by  and  in  the  name  of  the  attorney-generals  In  the  m- 
formation  at  common  law  there  is  not  any  relator;  but  the 
addition  of  a  relator  to  an  information  at  common  law  may  be 
rejected  as  surplusage".  Doubts  appear  to  have  been  enter- 
tained, whether  in  the  common  law  information  a  judgment 
of  ouster  could  be  given.  In  R.  v.  Mayor  0/ Hertford,  Lord 
Raym.  426,  Holt,  C.  J.,  speaks  of  this  as  the  proper  form 
of  judgment.  In  R.  v.  Bennet\  Trin.  4  Geo.  1.  the  judges 
were  equally  divided  on  the  question;  but  in  R.  v.  Ponn 
sonby,  M.  29  Geo.  2.  Say.  R.  245,  it  was  solemnly  deter- 
mined, that,  unless  the  case  of  the  person  found  guilty  be 
within  the  statute,  judgment  of  ouster  ought  not  to  be  given ^. 

o  R.  ▼.  Warlow,  2  M.  ft  8.  76.  where  it  wm  holden,  that  the  proTi- 

p  R.  y.  Corporation  of  Carmarthen,  sions  of  the  statute,  as  to  writs  of 

2  Burr.  869.  mandamus  and  quo  warranto  infor- 

q  Horn  v.  Cutlers'  Comp.,  B.  R.  E.  mations  apply  wholly  to  corporate 

y  G.  2.  MS.     But  see  R.  ▼.  High-  <ffficet  in  corporate  placet.    See  also 

more,  6  B.  and  A.  971,  where  it  was  R.  ▼.  Attwood,  4  B.  and  Ad.  481. 

holdoi,  that  an  information  may  be  1  Nev.  and  M.  286. 

granted  within  the  9  Ann.  against  a  r  Per  Lord  Tenterden,C.  J.  R.  v.  Og- 

party  for  exercising  the  office  of  bai-  den>  10  B.  and  C.  233.  recognizing 

llff  in  the  borough  of  M.,  although  R.  ▼.   Corporation  of  Camutfthen, 

it  was  not  a  corporate  office.    See,  3  Burr.  869. 

however,  this  case  explained  by  Bay-  s  Per  Demson,  J.,  1  Burr.  403. 

ley,  J.  delivering  judgment  of  court  t  Cited  in  Say.  R.  247. 

in  R.  V.  M'Kay,  5  B.  and  C.  645.  u  See  however,  1  Burr.  402. 


1168  QUO  WARRANTO. 

It  has  also  been  expressly  decided^  that,  unless  the  case  be 
within  the  statute^  judgment  for  costs'  ought  not  to  be  given. 

The  preceding  remarks  will  be  found  material^  inasmuch 
as  there  are  many  cases  not  mentioned  in  the  statute^  in 
which  informations  in  nature  of  quo  warranto  will  lie ;  e.  g. 
it  will  lie  against  a  private  person  or  against  a  corporation^ 
for  holding  a  market^  a  court  leet^  or  other  court,  or  for  exer- 
cising any  other  franchise ;  that  is^  the  king^s  attorney-general 
may  exhibit  informations  for  the  usurpation  of  these  fran- 
chises upon  the  crown ;  but  whether  informations  for  such 
usurpations  can  be  granted  upon  the  application  of  a  private 
person^  is  a  question  which  has  not  hitherto  received  a  solemn 
determination.  The  point  underwent  considerable  discussion 
in  the  case  of  R.  v.  Marsden,  8  Burr.  1812.  1  Bl.  R.  579. 
YateS;  J.,  thought,  that  as  every  usurpation  of  a  franchise  was 
a  misdemeanor,  a  private  person  might  apply  as  for  the  mis- 
demeanor ;  but  he^  together  with  tike  otiier  judges,  declined 
giving  any  fixed  opinion ;  in  the  case  then  before  the  court, 
it  was  not  sufficiently  shewn,  that  there  had  been  an  usurpa- 
tion, the  court  therefore  refrised  to  grant  the  information  on 
that  ground.  There  must  be  an  information  against  each 
person  to  enable  each  to  disclaim,  for  distinct  offices ;  and  the 
court  will  not  consolidate  them^. 

By  the  suggestion  of  evil  counsellors,  and  in  order  to  in- 
crease the  power  and  influence  of  the  crown,  it  was  deemed 
expedient,  in  the  latter  end  of  King  Charles  the  Second's 
reign,  to  new  model  the  corporate  cities  and  boroughs.-^ 
Against  many  corporations,  (who  decUned  surrendering  their 
charters  voluntarily,)  informations^  in  nature  of  qtio  warranto^ 
were  filed,  groimded  upon  the  notion  that  such  corporations 
had  forfeited  their  firancnises  through  neglect  or  by  abuse  of 
them.  An  information  of  this  kind  was  filed  against  the  cor- 
poration of  the  city  of  London.  The  charge  against  them 
was,  that  they  had  forfeited  the  Uberty  of  being  a  corporation, 
— ^first,  by  making  a  bye-law  for  the  levying  several  sums  of 
money  of  the  king's  subjects  coming  to  the  public  markets 
within  the  city  to  sell  their  provisions.  Secondly,  by  having 
in  common  council  voted  a  petition  to  the  king,  stating  that 
by  the  prorogation  of  the  parliament  on  the  10th  Jan.  32 
Car.  2.  the  prosecution  of  the  public  justice  of  the  kingdom 
had  received  interruption,  ana  by  ordering  the  said  petition 
to  be  printed,  with  intention  that  it  should  be  dispersed 

z  R.  V.  Wmiams,  B.  R.  M.  31.  6.  2.        B.  and  C.  237.    R.  ▼.  M'Kay,  5  B. 
1  Burr.  402.  1  Bl.  R.  93.  S.  G.  K.  ▼.        and  C.  640. 
Willis,  5  T.  R.  375.    R.  v.  HaU,  1    y  R.  v.  Warlow,  2  M.  &  S.  76. 
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among  the  king's  subjects,  to  induce  an  opinion  that  the 
king,  by  proroguing  the  parliament,  had  obstructed  the  public 
justice,  and  to  incite  the  king's  subjects  to  a  hatred  of  his 
person  and  government,  and  to  distur  d  the  peace  of  the  king- 
dom. The  case  came  before  the  court  upon  demurrer^ 
which  was  joined  in  M.  T.  34  Car.  2.  at  which  time  Pember- 
ton  was  C.  J.  of  the  King's  Bench ;  but  before  H.  T.  when 
it  came  to  be  aigued.  Sir  £.  Saunders,  who  had  been  counsel 
for  the  crown  in  drawing  and  advising  upon  the  pleadings, 
was  appointed  C.  J.  of  the  King's  ]B^ncn,  in  the  room  of 
Pemberton',  who  entertained  doubts.  It  was  argued  twice, 
the  first  time  in  H.  T.  35  Car.  2. 1682*3,  by  Fin(£,  solicitor- 
general  for  the  crown,  and  Sir  G.  Treby,  recorder  of  London, 
ror  the  corporation ;  the  second  time  in  £.  T.  35  Car.  2. 
1683,  by  Sir  R.  Sawyer,  A.  G.  for  the  crown,  and  PoUexfen  for 
the  corporation.  It  was  contended,  on  the  part  of  the  crown, 
that  a  corporation  may  be  forfeited ;  that  corporations  have 
the  same  creation  as  other  franchises,  and  subsist  upon  the 
same  terms ;  that  there  is  a  trust  annexed  to  all  franchises, 
that  they  be  not  abused,  and  the  breach  of  them  is  a  for- 
feiture. It  was  then  insisted,  that  any  act  of  the  mayor,  al- 
dermen, and  common  council,  in  common  council  assembled, 
was  so  much  an  act  of  the  corporation  as  would  make  a  for- 
feiture; and  lastly  it  was  ureed,  that  the  acts  in  question 
were  such  acts  as,  being  done  oy  the  corporation,  worked  a 
forfeiture.  It  was  ar^ed,  on  the  part  of  the  corporation, 
that  no  corporation,  since  the  foundation  of  the  monarchy, 
had  ever  yet  been  exposed  to  forfeiture,  and  the  thing  itself 
implied  an  absurdity :  that  a  corporation,  as  such,  was  inca- 
pable of  all  crime  and  offence,  and  none  were  answerable  for 
any  iniquity,  but  the  persons  themselves  who  committed  it. 
That  the  members,  in  choosing  magistrates,  had  entrusted 
them  with  legal  powers  only;  and  where  the  magistrates 
exceeded  those  powers,  their  acts  were  void,  but  could  never 
involve  the  body  itself  in  criminal  imputation ;  that  such  had 
ever  been  the  practice  of  England,  except  at  the  reformation^ 
when  the  monasteries  were  abolished ;  but  this  was  an  extra- 
ordinary case,  which  it  was  afterwards  thought  necessary  to 
ratify  by  an  act  of  parliament ;  that  corporate  bodies,  framed 
for  pubUc  good,  and  calculated  for  perpetual  duration,  ought 
not  to  be  annihilated  for  the  temporary  faults  of  their  mem- 
bers, who  might  themselves,  without  injuring  the  conununity^, 
be  questioned  for  their  offences.  Judgment  was  ffiven  m 
Trin.  T.  35  Car.  2.  that  the  liberty,  privilege,  and  franchise 

z  See  Burnett^a  Hist,  of  his  own  Time,  toI.  2.  p.  925,  ed.  12mo.  1725. 
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of  the  mayor,  commonalty,  and  citisens,  being,  a  body  politic 
and  corporate,  should  be  seized  into  the  king's  hands  as  for- 
feited. This  was  a  great  extension  of  the  prerogative,  but  it 
was  conceived  by  the  king's  advisers,  that  the  example  of 
thb  proceeding  against  the  metropolis  might  have  an  effect 
(as  in  fact  it  had)  upon  other  corporations;  and  that  the 
crown  would  be  enabled,  upon  granting  new  charters,  to 
name  the  magistrates.  This  violent  exercise  of  the  preroga- 
tive, as  far  as  it  respected  the  city  of  London,  was  stron^y 
marked  by  stat.  2  W.  and  M.  sess.  1.  c.  8.  whidi  reversed  the 
judgment,  and  declared  that  the  mayor,  commonalty,  and  dti- 
sens  of  the  city  of  London,  should  for  ever  continue  a  body 
corporate  and  politic  tfi  re,  facto,  et  nomine,  without  any 
seizure  or  forejudger  of  the  said  firamchise,  liberty,  and  privi- 
lege, or  being  thereof  excluded  or  ousted,  upon  any  pretence 
of  any  forfeiture  or  misdemeanor  any  time  theretofore,  or 
thereuter  to  be  done,  committed,  or  suffered. 


II.  In  what  Cases  the  Cowrt  will  grant  an  If^ormation  in 
nature  of  Quo  Warranto. — Of  the  Corporation  Act, 
Stat.  13  Car.  2.  Stat.  2.  c.  1.— 6  Geo.  1.  c.  6.— Test 
Act,  25  Car.  2.  e.  2. — Rqpeal. 

Having  thus  endeavoured  to  explain  the  general  nature 
of  the  quo  warranto  information,  and  having  set  forth  the 
alterations  made  by  the  statute  of  Queen  Ann,  in  eases  re- 
lating to  corporate  offices  and  franchises  in  corporate  places, 
I  shall  proceed  to  inquire,  what  the  nature  of  the  office  must 
be  for  the  usurpation  of  which  the  court  will  grant  this  infor- 
mation. In  the  case  of  the  R.  v.  Boyles,  Str.  836. 2  Lord  Ray- 
mond, 1559,  it  was  holden,  that  it  is  not  necessary  to  set 
forth  in  the  information  the  whole  constitution  of  the  place ; 
or  to  shew,  whether  the  office  is  by  charter  or  prescription. 
If  it  be  alleged  to  be  an  office,  which  appears  upon  the  &ce 
of  the  information  to  concern  the  public,  this  is  sufficient 
against  the  person  who  usurps  it.  Hence,  the  court  permitted 
an  information  to  be  exhibited  against  the  defendant,  who 
exercised  the  office  oi  bailiff  of  a  ville ;  because  it  appeared, 
that  it  was  a  public  office,  and  concerned  the  government  of 
the,  ville,  and  the  administration  of  public  justice.    So,  the 
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cbturt  will  giant  an  information  in  tibe  nature  of  quo  mmranto 
against  the  portreve  of  a  borough  and  manor^  who^  as  port-^ 
reve^  is  returning  officer  of  t£e  boroughs  So^  against  a 
person  claiming  to  have  a  right  of  voting  by  virtue  of  a  bur- 
gage tenement^  So^  against  the  bailiff  of  a  borough  and 
manor^  who^  being  a  prescriptive  officer  and  member  of  the 
court  leet,  had  power  to  summon  and  select  the  jury<^ ;  for 
such  discretionary  power  is  a  material  and  important  function 
in  the  administration  of  justice  (7).  So^  agamst  the  steward 
of  a  court  leet^.  So^  against  the  oonsts^le  of  a  parish  ^ 
There  must  be  an  user  as  well  as  a  claim  of  a  franchise,  be- 
fore the  court  can  entertain  an  application  for  an  informa- 
tionC  As  to  what  shall  amount  to  an  user,  see  R.  v.  TaM» 
Where,  in  an  application  for  a  quo  warranto  against  a  con- 
stable, the  affidavits  in  support  of  the  rule  stated  that,  for 
fifiky  years  back  and  as  long  as  deponents  could  recollect, 
there  had  been  a  custom  to  elect  a  constable  in  a  particular 
mode,  but  did  not  state  that  they  believed  such  custom  to  be 
immemorial,  it  was  holden^  that  it  was  not  sufficient.  If  a 
{)arty^  has  been  ousted  of  an  office  by  the  Section  of  another 
party  to  that  office,  (the  election  not  oeing  merely  coloiurable,) 
Ids  remedy  is  not  by  mandamus,  but  by  an  information  in  the 
nature  of  a  quo  warranto. 

By  rule  of  court  (H.  T.  7  and  8  Geo.  4. 1827,)  recitmg 
that  vexation  and  expense  had  been  occasioned  to  defendants, 
by  the  practice  of  raising  issues  upon  various  matters  distinet 
from  the  ground  on  which  tiie  information  was  granted  by 
the  court;  it  was  ordered,  that  henceforth  the  objections  in- 
tended to  be  made  to  the  title  of  the  defendant  snail  be  spe- 
cified in  the  rule  to  shew  cause ;  and  no  objection,  hot  so 
specified,  shall  be  raised  bv  the  prosecutor  on  the  pleadings 
without  the  special  leave  of  the  court  or  some  judge  thereof. 
See  6  B.  and  C.  267. 

a  R.  T.  Mein,  3  T.  R.  586.    Borough  e  R.  y.  Goudge,  Sir.  1213. 

of  Fowey.  f  R.  v.  Whitwell,  6  T.  R.  85. 

b  Honham  cue,  H.  30  G.  3.  3  T.  R.  g  4  East,  337. 

609.  n.  h  R.  v.  Lane,  5  B.  and  A.  488. 

c  R.  Y.  Bingham,  2  East,  308.     Bo-  i  R.  ▼.  M.  &c.  of  Oxford,  1  Nev.  and 

rough  of  Oosport.  P.  474. 

d  R.  V.  Hulaton,  Sir.  621. 


(7)  It  appeared  in  this  case,  that  the  bailiff  was  not  entitled  to 
any  fees,  bo  that  an  action  for  money  had  and  received  could  not 
have  be^  brought  to  try  the  defendant's  title;  a  circumstance  which 
seems  to  have  mfluenced  the  decision  of  the  court. 
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'^  The  oonrt  have  established  a  general  role  to  gmde  them  hi 
exercising  their  discretionary  power  of  permitting  informal 
tions  in  nature  of  quo  warranto  to  be  filed,  that  they  will  not 

Coit  one  corporator  to  object  to  the  title  of  another,  if  he 
concurred  in  the  election  of  that  other,  or  acknowledsed 
his  title  by  acting  with  him ;  or  if  the  objection  that  he  makes 
to  the  title  of  that  other  be  equally  appucable  to  his  own,  or 
to  the  title  of  those  under  whom  he  claims'^.  It  is  a  valid 
objection^  to  a  relator  applying  for  a  quo  warranto  informa- 
tion for  usurping  the  office  of  burgess,  that  he  was  formerly 
present  at,  and  concurred  in,  the  election  of  another  burgess, 
when  the  objection  he  sought  by  the  application  to  avail  him* 
self  of  was  taken  and  overruled,  and  he  voted  for  the  party 
then  elected.  But,  on  motion  for  a  quo  warranto  against  a 
capital  burgess,  on  the  ground  of  irregularity  in  his  dection, 
it  IS  no  answer^  that  the  relator  frequently  acted  with  the 
party  against  whom  he  applies,  in  corporation  business,  during 
the  two  years  following  such  party^s  election,  the  relator  not 
being  shown  to  have  concurred  m  that  election ;  nor  is  the 
relator  disqualified  by  the  mere  circumstance  of  having  for- 
merly taken  part  in  other  elections^  where  the  same  irr^;u- 
larity  as  now  complained  of  existed,  but  tow  not  noticed.  It 
is  not  competent  to  a  stranger  to  the  corporation,  although  an 
inhabitant  of  the  town,  to  mipeach  the  title  of  a  corporator*^, 
unless  he  can  shew  that,  as  an  inhabitant,  he  is  subject  to  the 
local  jurisdiction  of  the  body  corporate.  And  it  is  a  valid 
objection  to  a  relator,  that  he  was  present  and  concurred  at 
the  time  of  the  objectionable  election,  even  although  he  was 
then  ignorant  of  the  objection :  for  a  corporator  must  be 
taken  to  be  cognisant  of  die  contents  of  his  own  charter,  and 
of  the  law  arismg  therefrom.  The  court  will  not  make  such 
a  rule  absolute,  where  a  relator  appeared  to  be  a  man  in  low 
imd  indigent  dreumstanoes,  and  there  were  strong  grounds  of 
suspicion  that  he  was  applying,  not  on  his  own  account,  or 
at  his  own  expense,  but  m  coUusion  with  a  stnmgero.  It  is 
in  the  discretion  of  the  court  to  grant  the  information  or  not ; 
and  under  circumstances  tending  to  throw  suspicions  on  the 
motives  of  the  relator  they  will  not  grant  it,  where  the  conse- 
quence will  be  to  dissolve  a  corporationP.  It  has  been  gene- 
rally considered  as  a  rule  of  corporation  law,  that  a  person  is 

k  K.  y.  Cudlipp,  6  T.  R.  503.  Borough  Borough  of  Wotton  Basaett    R.  t. 

of  Launoeiton.  Hodge,  2  B.  and  A.  344.  n. 

1  R.  y.  Parkyn,  1  B.   and  Ad.  690,  o  R.  v.  Tre^ennen,  2  B.  and  A.  339. 

reoognizing  R.  v.  Symmoat,  4  T.  R.  Borough  of  Helleston,  cited  and  diB* 

223.  tinguished  in  R.  v.Wakelin,  1  B.  and 

m  R.  y.  Benney,  I  B.  and  Ad.  684.  Ad.  50. 

n  R.  y.  St.  John,  E.  T.  52  G.  3.  MS.  p  S.  C. 
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not  to  be  pennitted  to  impeach  a  tide  conferred  by  an  elec- 
tion in  which  he  has  concurred,  or  the  titles  of  those  medi- 
ately or  immediately  derived  from  that  election  <i.  Formerly^ 
elections  imder  the  presidency  of  a  bad  mayor  or  other  person 
were  void.  Hence  where  the  mayor,  who  presided  at  the 
election  of  a  new  mayor,  was  only  mayor  de  facto,  and  not 
de  jure,  and  was  subsequently  removed  by  judgment  of 
ouster;  it  was  holden',  that  the  election  of  the  new  mayor 
was  void.  But  now,  by  stat.  ^  W.  4.  &  1  Vict.  c.  7B.  s.  I,  no 
election  of  any  person  into  any  corporate  office,  which  shall 
take  place  afler  the  passing  of  this  act,  (I7th  July,  1837,)  shall 
be  liable  to  be  questioned  by  reason  of  any  defect  in  the  title 
or  want  of  title  of  the  person  before  whom  such  election  may 
have  been  had,  provided  that  the  person  before  whom  such 
election  shall  be  lutd,  shall  be  then  in  the  actual  possession  of 
or  acting  in  the  office  giving  the  right  to  preside  at  such  elec-* 
tion.  Every  corporator  must  be  presumed  to  be  conusant 
of  that  which  has  recently  taken  place  in  the  corporation  of 
which  he  is  a  member,  unless  he  shews  the  contrary".  But 
if  a  person  should  concur  in  an  election  in  ignorance  of  some 
£bm^  making  it  invalid,  and  should  afterwards  come  before  the 
oourf^  and  shew  the  objection,  and  that  it  has  come  to  his 
knowledge  since  the  election,  and  that  it  is  a  matter  which 
ought  to  be  inquired  into,  the  application  might  be  heard^. 
Where  a  rule  is  obtained  upon  the  ground^,  that  a  party  has 
vacated  a  corporate  office  by  having  accepted  a  second  in- 
compatible office,  the  affidavits  must  shew  a  valid  appointment 
to  the  second  office,  and  that  the  offices  are  incompatible. 
Where  different  persons  filling  two  offices  would  be  in  the 
relation  of  master  and  servant  to  each  other,  those  offices 
cannot  be  held  by  the  same  person.  But  there  is  nothing 
inconsistent  in  one  member  of  a  body  noting  down  the  acts 
of  the  body.  Thus  in  the  borough  of  Carmardien',  the  offices 
of  common-councilman  and  town  clerk  are  not  incompa- 
tible. 

By  the  corporation  act  13  Car.  2.  stat.  2.  c.  1,  the  election 
of  corporate  officers,  who  have  not  taken  the  sacrament  within 
one  year  next  before  their  election,  was  declared  to  be  void. 
By  the  test  act7  every  person  admitted,  &c.  into  an  office, 
civil  or  millitary,  or  receiving  any  pay,  &c.  by  reason  of  any 

q  Per  Abbott,  C.  J.  in  R.  v.  Slythe,  t  Per  Abbott,  C.  J.  in  R.  y.  Slythe, 

6  B.  and  C.  242.  6  B.  and  C.  243. 

r  R.  ▼.    Corporation  of  Bridgwater,  u  R.  v.  Day,  9  B.  and  C.  702. 

3  Doug.  370.  X  R.  V.  Jones,  1  B.  and  Ad.  677. 

•  R.  V.  Slythe,  6  B.  and  C.  243.  y  25  Car.  2.  c.  2.  8.  2.  A.  D.  1672. 
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patent  or  grant  of  his  majesty^  or  admitted  into  the  family  of 
his  majesty,  was  required  to  take  the  oaths  of  supremacy  and 
allegiance  the  next  term,  and  subscribe  the  declaration  against 
transubstantiation;  and  also  receive  the  sacrament  of  the 
Lord's  Supper,  according  to  the  usage  of  the  church  of  Eng- 
land, within  three  months  (8)  after  their  admittance  into 
ofiice,  in  some  public  church,  upon  Sunday,  immediately 
after  divine  service  and  sermon.  Persons  neglecting  or  re- 
ftising  to  take  the  oaths  and  sacrament,  and  being  convicted 
of  executing  their  offices  after  such  neglect  or  reftisal,  were 
disabled^  m>m  suing  either  at  law  or  in  equity;  from  being 
a  guardian,  executor,  or  administrator;  from  being  capable 
of  any  legacy,  or  deed  of  gift;,  or  to  bear  any  office;  and  for- 
feited 500/.  Several  attempts  were  made  to  obtain  a  repeal 
of  the  corporation  and  test  acts,  but  they  were  ineffec- 
tual until  the  vear  1828,  when  by  stat.  9  Oeo.  4.  0.17^ 
such  parts  of  the  stat.  13  and  25  Car.  2.  and  16  6.  2. 
as  required  the  taking  the  sacrament,  were  repealed,  and 
a  declaration  was  substituted  by  the  second  section  of 
that  statute  (9  6.  4.  c.  17*)  in  lieu  of  the  sacramental  test, 
which  must  be  subscribed  in  the  presence  of  the  proper 
officer  (s.  3.)  otherwise  the  election  is  void  (s.  4.)  And  by  stat. 
10  Greo.  4.  c.  7*  s*  14,  any  subject  professing  the  Roman  Ca- 
tholic religion  may  be  a  member  of  any  lay  corporation,  and 
hold  any  civil  office  or  place  of  trust  or  profit  therein,  and 
do  any  corporate  act,  or  vote  in  any  corporate  election,  upon 
taking  and  subscribing  the  oath  appointed  by  that  act,  in- 
stead of  the  oaths  of  sJlegiance,  supremacy,  and  abjuration. 
The  inconveniences  arising  from  tiie  corporation  and  test 
acts  have  been  greatiy  mitigated  by  annual  acts  of  parliament, 
which  since  the  year  1743^,  have  been  constantiy  passed  for 
the  indemnity  oi  persons  who  have  oiAitted  to  qualify  them- 
selves within  the  time  Umited,  and  for  aUowing  furtiier  time 
for  that  purpose.  The  annual  indemnity  act  is  prospective 
as  well  as  retrospective,  and  extends  to  those  who  may  be  in 
de&idt  during  the  time  for  which  it  is  made,  and  is  not 
limited  to  those  who  had  incurred  penalties  or  disabilities 
before  it  passed^. 

Votes  given  for  a  candidate,  after  notice  of  his  being  ineli- 
gible, are  to  be  considered  as  thrown  away,  that  is,  as  if  the 

b  26  Car.  2.  c.  2.  s.  5.  d  In  re  Stearenson,  2  B.  and  C.  34. 

c  See  16  Geo.  2.  c.  30. 


(8)  Enlarged  to  six  months,  by  stat.  16  Geo.  2.  c;  30.  s.  3. 
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persons  so  voting  had  not  voted  at  all*.  In  such  case,  if 
there  are  other  candidates,  who  are  duly  qualified,  he  who 
has  the  greatest  number  of  legal  votes  will  be  duly  elected: 
but  until  he  be  sworn  in,  the  office  is  not  legally  filled  up 
and  enjoyed  by  him,  within  the  exception  in  the  annual  in- 
demnity act.  And,  therefore,  if  the  disqualified  person  who 
had  the  greatest  number  of  votes  be  sworn  into  office,  and 
afterwards  qualify  himself  by  making  the  declaration,  &c. 
within  the  time  allowed  by  the  indemnity  act,  he  is  hereby 
recapacitated,  and  his  title  to  the  office  protected,  such  office 
not  having  been  then  vacated  by  judgment,  or  legally  filled  up 
and  enjoyed  by  another  person*.  Votes  given  before  notice 
of  the  meligibuity  are  not  to  be  considered  as  thrown  away?. 


III.  Of  the  Limitation  of  Time  for  granting  an  Information. 

In  the  year  17^7^  in  the  Winchelsea  cases,  the  court  of 
King's  Bench  determined  that  the  period  of  possession  after 
which  a  corporator  ought  not  to  be  disturbed,  by  any  informa- 
tion in  the  nature  of  a  quo  warranto  granted  under  the  dis- 
cretion of  the  court,  should  be  20  years:  this  limitation  was, 
in  the  year  1791,  by  rule  of  court,  narrowed  to  six  years,  and 
that  nde  was  afterwards  confirmed  by  stat.  32  6.  3.  c.  58* 
but  now,  by  stat.  7  W.  4  and  1  Vict.  c.  78.  s.  23,  (17th  July 
1837^)  aft}er  the  passing  of  this  act  every  application  to  the 
court  of  King's  Bench  for  the  puipose  of  calling  upon  any 
person  to  shew  by  what  warrant  he  claims  to  exercise  the  office 
of  mayor,  alderman,  councillor,  or  burgess,  in  any  borough, 
shall  be  made  before  the  end  of  twelve  calendar  months  after 
the  election,  or  the  time  when  the  person  against  whom  such 
application  shall  be  directed  shall  have  been  disqualified,  and 
not  at  any  subsequent  time. 

e  R.  V.  Hawkins,  10  East,  211.  R.  ▼.      f  R.  v.  Parry,  14  East,  549. 
Parry,  14  East,  549.  g  K.  v.  Bridge,  1  M.  and  S.  76. 
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IV.  Of  the  Construction  of  Charters,  and  of  the  Operation 

and  Effect  of  a  new  Charter. 

Contemporaneous  usage  has  always  been  considered  as 
of  great  importance  in  the  construction  of  charters^:  not  that 
usage  can  overturn  the  clear  words  of  a  charter,  but  if  they 
are  doubtful,  the  usage  under  the  charter  will  tend  to  explain 
the  meaning  of  them^  If  a  corporation  has  franchises  and 
privileges  by  grant  or  prescription,  and  afterwards  they  are 
mcorporated  by  another  name,  as  if  they  were  'Hhe  bailiffs 
and  burgesses''  before,  and  afterwards  they  are  to  be  styled, 
"the  mayor  and  commonalty;"  yet  the  newly-named  body 
shall  enjoy  all  the  franchises,  pnvileges,  and  hereditaments, 
which  the  old  corporation  had  either  by  grant  or  prescrip- 
tion^. Where  the  king  grants  a  charter  to  a  corporation, 
there  being  a  prior  charter  existing  at  the  time,  the  new  charter 
is  void  ab  initio;  because  two  corporations,  for  the  same  pur- 
poses of  government,  cannot  exist  within  one  and  the  same 
place,  and  at  one  and  the  same  time^.  Where  a  corporation 
takes  its  rise  from  the  king's  charter,  the  king  by  granting, 
and  the  corporation  by  accepting  another  charter,  may  alter 
it;  because  it  is  done  wit^  the  consent  of  all  the  parties 
who  are  competent  to  consent  to  the  alteration.  But  the 
constitution  of  a  corporation,  as  settled  by  act  of  parliament, 
cannot  be  varied  by  the  acceptance  of  any  charter  inconsis- 
tent™ with  it.  A  corporation  cannot  accept  a  part  of  the  charter 
and  not  the  whole."  Per  Yates,  J.  in  -R.  v.  Spencer,  Hil.  6  Geo. 
3.  B.  R.  "An  acceptance  of  a  charter  is  Uke  an  attornment 
to  a  ffrant,  which  cannot  be  limited  or  qualified."  Per 
Powel^  J.  in  case  of  Malmsbury  Corporation,  Seijt.  Hill's 
MSS.  vol.  22.  p.  271. 

By  the  Municipal  Corporation  Act,  5  and  6  W.  4.  c.  7^-  s.  1, 
so  much  of  all  laws,  statutes,  and  usages,  and  of  all  charters, 
grants,  and  letters  patent,  relating  to  the  several  boroushs 
named  in  the  schedules  A.  and  B.  as  are  inconsistent  with  tibat 
act,  are  repealed.  This  statute  has  been  amended  by  a  sub- 
sequent act  7  W.  4.  and  1  Vict.  c.  ^S,  which  enacts**,  that 

h  Per  Ld.Kenyon,  C.J.  delivering  opi-    k  4  Rep.  77.  b.   per  Cur.  Haddock's 
nion  of  court,  R.  v.  Bellringer,  4  T.        ease,  1  Ventr.  355. 
R.  821.  1   R.  V.  Amery,  D.  P.  20th  April,l790. 

Per  Ld.  Mansfield,  C.  J.  in  R.  v.        2  Bro.  P.  C.  366.    Tomlins*  ed. 
Varlo,  Cowp.  250.  m  R.  v.  Miller,  6  T.  R.  268. 

n  s.  25. 
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after  the  passing  of  this  act,  (1 7th  July  1837^)  in  case  no 
election  shall  be  made  of  any  mayor^  or  any  of  die  aldennen 
councillors,  or  other  corporate  officers  in  any  borough  in  the 
said  schedules,  upon  the  day  or  ivithin  the  time  appointed  by 
the  Municipal  Corporation  Act,  or  by  this  act,  for  any  such 
election,  or  such  election  being  made,  shall  afterwards  become 
void,  whether  such  omission  or  avoidance  shall  happen  through 
the  default  of  the  officer  who  ought  to  preside  at  such  elec- 
tion, or  by  any  accident  or  other  means,  the  corporation  shall 
not  thereby  be  deemed  to  be  dissolved  or  disabled  from  elect- 
ing such  mayor,  alderman^  or  councillor,  or  other  corporate 
ofEcer^  for  the  future;  but  in  any  case  where  no  such  election 
shall  be  made,  the  election  for  any  such  mayor,  &c.  may  be  had 
and  proceeded  with  upon  the  day  next  after  the  day  on  which 
such  election  ought  to  have  been  made,  unless  such  day  shall 
happen  to  be  on  a  Sunday^  and  then  on  the  Monday  following. 

While  a  corporation  exists  capable  of  discharging  its  func- 
tions, the  crown  cannot  obtrude  another  charter  upon  them®. 
It  is  competent  to  them,  either  to  accept  or  reject  the  prof- 
fered charter,  A  charter  cannot  be  partially  accepted,  whe- 
ther it  be  a  charter  of  creation,  or  granted  to  a  pre-existing 
corporation  P.  If  there  be  an  old  charter  surrendered,  but 
the  surrender  is  not  inroUed,  and  a  new  charter,  in  considera- 
tion of  the  surrender,  granted,  the  second  charter  is  void*i. 
and  if  there  be  any  other  persons  named  m  the  new  charter 
who  were  not  in  tne  old,  any  law  made  by  them  is  void;  be- 
cause they  act  under  a  void  charter;  but  otherwise  if  the 
members  nominated  are  the  same  as  in  the  old  charter,  be- 
cause then  they  act  by  their  first  charter,  which  still  remains 
good^  Upon  a  quo  warranto  against  the  town  of  Liskeard, 
in  the  reign  of  Charles  the  Second,  they  surrendered  their 
charter,  which  was  not  inroUed  imtil  the  reign  of  King  James 
the  Second,  who,  in  consideration  of  the  surrender,  granted  a 
new  charter  to  them.  It  was  holden,  that  the  second  char- 
ter being  in  consideration  of  a  void  surrender^  was  also  void". 

Where  an  application  is  made  to  the  court  for  a  mandamus^ 
to  direct  the  fiUing  up  of  any  vacancies  in  a  definite  integral 
part  of  a  corporation,  the  court  will  require  strong  grounds 
to  induce  them  to  refuse  the  writ,  on  account  of  the  great  in- 

o  Ld.  KenyoD,  C.  J.  R.  v.  Pasmore,  q  R.v.  Osbornei  4  East,  335. 

3  T.  R.  240.  r  Bally  v.  Palmer,  12  Mod.  247.  Salk. 

p  R.   V.  Westwood,    4  B.  &  C.  781.  190.  S.  C. 

Judgment  afBrmed  on  error,  D.  P.  s  Piper  v.  Dennis,  12  Mod.  2o3. 
July  21st,  1830.     7  Bingh.  I.    Bo- 
rough of  Cbepping  Wycomb. 
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convenience  which  may  follow  from  the  not  filling  up  auch 
Tacancies,  and  the  risk  of  dissolving  the  corporation  ^  The 
court  will  grant  a  rule  for  an  information  in  nature  of  quo 
warranto^  at  the  suit  of  a  private  relator  against  an  individual 
member  of  a  corporation,  although  the  affidavits  on  which  the 
rule  is  moved  disclose  matter  tending  to  dissolve  the  corpora^ 
tion.  When  a  corporation  is  reduced  to  such  a  state  as  to 
be  incapable  of  continuing  its  existence  and  of  doing  any  cor- 
porate act,  it  is  extinct  as  a  body  corporate.  In  such  case, 
it  is  competent  to  the  crown  to  renovate  it,  by  granting  a  new 
charter  to  the  vemaining  members  of  the  old  corporation,  in 
conjunction  with  others,  or  to  others  alone'.  It  is  not  neces- 
sary that  this  charter  should  be  accepted  by  a  majoritv  of  the 
remaining  members  of  the  old  corporation:  it  is  sufficient  if  it 
be  accepted  by  a  majority  of  the  grantees.  Where  a  charter  is 
silent  as  to  the  mode  of  continuing  the  succession,  a  corpora- 
tion has  a  right  of  necessity,  or  an  incidental  power  to  con- 
tinue itself,  and  to  make  reasonable  bye-laws  for  that  purpose; 
as  by  election.  Where,  however,  there  is  a  provision  of  such 
a  nature  as  is  calculated  at  all  times  to  continue  the  succession, 
without  ever  proceeding  by  way  of  voluntary  election,  that 
may  afford  a  ground  for  presuming,*  that  voluntary  elections 
were  meant  to  be  excluded;  but  where  tiiere  is  no  provision 
affording  a  supply  of  burgesses  to  that  extent,  the  corporation 
has  the  right  of  proceeding  by  election. 

By  the  Municipal  Corporation  Act7,  after  tiie  passing  of  tiiis 
act,  9ti)  September,  1835,  no  person  shall  be  enrolled  a  bur- 
gess of  any  borough  for  the  purpose  of  enjoying  the  rights 
conferred  for  the  first  time  by  this  act,  in  respect  of  any  titie 
other  than  by  occupancy  and  payment  of  rates  witiiin  such 
borough,  according  to  the  meamng  and  provisions  of  this  act. 


V.  Bye^Laws. 

Every  corporation  has  power  to  make  bye-laws.  This 
power,  like  the  power  of  suing,  or  the  capacity  of  being  sued, 
is  included  in  the  very  act  of  incorporation;  and  it  is  not 
necessary,  although  usual,  for  the  crown  to  confer  this  power 
in  express  terms'.     It  is  incident  to  the  whole  body  of  every 

t  R.  ▼.  Mayor  of  Grampound,  6T.  R.     x  R.  v.  Pasmore,  3  T.  R.  199. 

301.  y  5  &6W.  4.  c.  76.  s.  13. 

u  R.  V.  White,  1  Nev.  and  P.  84.  z  Hob.  211. 
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corporation;  and  therefore^  if  a  charter  give  to  a  select  body 
power  to  make  bye-laws  touching  certain  matters  therein  spe- 
dfied,  that  does  not  take  away  from  the  body  at  large  their 
incidental  power  to  make  bye-laws  touching  other  matters  not 
specified  in  the  charter**.  Where  the  corporation  is  by 
charter^  such  bye-laws  may  be  made  as  will  enforce  the  end 
of  the  charter  in  a  way  more  convenient,  and  tending  more 
to  the  care  and  good  government  of  the  society,  than  what  the 
charter  has  prescribed.  Hence,  where  it  is  directed  by  the 
charter,  that  the  mayor,  or  aldermen,  or  other  principal 
officers  shall  be  chosen  by  the  burgesses  or  commonalty  at 
large,  the  corporation  may,  by  common  assent,  for  the  pur- 
pose of  avoiding  popular  confusion,  make  a  bye-law,  restrain- 
ing the  power  of  election  to  a  select  number  of  burgesses  or 
commonalty*^;  that  is,  where  the  right  of  election  is  given 
to  a  whole  class  of  men,  they  may  restrain  it  to  a  part  of 
themselves;  but  where  a  corporation  consists  of  several  inte- 
gral parts,  as,  1st,  the  mayor;  2ndly,  the  aldermen;  3rdly, 
the  commonalty;  and  the  right  of  election  is  given  to 
the  three  parts  conjointiy,  a  bye-law  excluding  one  inte- 
gral part  from  the  right  of  election,  e.  g.  the  commonalty,  is 
void*.  % 

By  the  Municipal  Corporation  Act*,  the  coimcil  of  any  of 
the  boroughs  mentioned  in  the  schedules  of  that  act,  are  em- 
powered to  make  such  bye-laws  as  to  them  shall  seem  meet 
for  the  good  rule  and  government  of  the  borough,  and  for 
suppression  of  all  such  nuisances  as  are  not  already  punish- 
able in  a  summary  manner,  by  virtue  of  any  act  in  force 
throughout  such  borough,  and  to  appoint  sucn  fines  as  they 
shall  deem  necessary  for  the  prevention  of  such  offences,  un- 
der certain  limitations. 

In  order  to  give  validity  to  corporate  acts,  it  is  essentially 
necessary  in  all  cases  where  by  the  constitution  of  the  cor- 
poration there  is  a  definite  body,  who  form  an  integral  part  of 
the  corporation;  1st,  that  a  majority  of  that  definite  body 
should  exist'  at  the  time  when  any  corporate  act  is  to  be 
done.  Hence  if  an  integral  part  of  a  corporation  is  reduced 
by  the  death  of  its  members,  so  that  there  does  not  any 
longer  remain  a  majority  of  such  integral  part,  there  is  an 

b  R.  y.   Westwood,  4  B.  &  C  781.        See  also  Bather  y.  Boulton,    1    Str. 

Judgment  affirmed  on  error,  D.  P.        314.  R.  y.  Bird,  13  East,  375. 

21st  July,  1830.  7  Bingh.  1.    Bo-    d  R.  v.  Head,  4  Burr.  2515.  Borough 

rough  of  Chepping  Wycomb.  of  Helston. 

c  Case  of  Corporations,  4  Rep.  77.  b.    e  5  &  6  W.  4.  c.  76.  s.  90.        ^ 

f  R.  V.  Morris,  4  East,  17. 
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^nd  of  the  corporation  ff.  2ndly^  That  a  majority  of  that  body 
must  attend  me  assembly,  where  such  act  is  to  be  done  (9). 
It  is  not,  however,  necessary,  when  met,  that  there  should 
be  a  majority  of  each  of  the  integral  parts,  to  give  validity  to 
the  corporate  act;  it  is  sufficient  if  it  be-done  by  a  majority 
of  the  whole  when  so  properly  assembled^.  ^^  It  has  now 
been  for  many  years  an  established  principle  in  corporation 
law,  that  if  an  election  is  to  be  made  by  a  definite  body  alone, 
or  by  a  definite  together  with  an  indefinite  body,  a  majority 
of  the  definite  body  must  be  present.  The  genend  rule,  how- 
ever, that  a  majority  of  each  definite  part  of  the  elective  body 
shall  be  present  at  the  election,  does  not  apply  to  all  corpo- 
rations :  e.  g,  it  does  not  apply  to  Queenborough,  for,  fi[t)m 
the  peculiar  constitution  of  tiiat  corporation',  the  application 
of  Uie  rule  would  lead  to  an  absurdity  or  impossibility.'^ 
In  the  case  of  an  election  to  an  office  by  a  select  body,  it  is 
not  necessary  in  the  notice^  to  them  to  state  the  purpose  o£ 
the  meeting.  ^^  If  corporate  acts  are  to  be  done  by  a  select 
number  of  members  upon  a  particular  day,  all  who  have  a 
right  to  be  present  in  that  assembly  ought  to  be  summoned, 
and  to  have  notice  that  they  are  to  meet  on  the  business  (it  is 
not  necessary  to  specify  what  business)  of  the  corporation  (10). 
This  rule  admits  of  no  exception,  imless  in  the  case  where  a 
member  has  absolutely  deserted  the  town,  by  absenting  himself 
and  removing  his  family  out  of  the  town.  It  must  be  an  en- 
tire departure  from  the  place ;  for  if  the  person  has  an  house 
and  family  in  a  corporate  town,  though  he  be  abroad  at  the 
time  of  holding  the  assembly,  whether  for  his  health,  his  diver- 
sion, or  upon  business,  he  ought  to  be  summoned  (11).  When 

g  Ld  KenyoDi  C.  J.  R.  v.  Grampound,    i  R.  v.  Greet,  8  B.  &  C.  369. 

6  T.  R.  302.  k  R.  v.  Pulsford,  8  B.  &  C.  350. 

h  R.  V.  Bellringer,  4  T.  R.  619.  R.  y. 

Miller,  6  T.  R.  268. 


(9)  By  Stat.  5  and  6  W.  4.  c.  76.  s.  69,  all  acts  required  by  virtue 
of  this  act  to  be  done  by  the  council  of  any  borough  shall  be  done 
and  decided  by  a  majority  of  the  connciUors  present ;  the  whole 
number  present  not  being  less  than  one  third  part  of  the  number  of 
the  whole  council. 

(10)  See  the  notice  of  meetings  of  the  council  required  by  the 
Municipal  Corporation  Act,  5  and  6  W.  4.  c.  76.  s.  69. 

(11)  By  the  Municipal  Corporation  Act,  5  and  6  W.  4.  c.  76.  s.  52, 
if  any^person  holding  the  office  of  mayor,  alderman,  or  councillcnr 
shall  be  declared  bai^rupt,  or  shall  apply  to  take  the  benefit  of  any 
insolvent  act,  or  shall  compound  by  dsed  with  his  creditors,  or,  being 
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the  notice  is  regularly  giyen^  a  msyority  have  power  to  do 
any  corporate  act — ^but  if  the  whole  assembly  meet  by  acci- 
dent, they  may  proceed  on  business,  provided  they  are  una*- 
nimous;  but  otherwise  it  is,  if  any  one  member  of  the  cor- 
poration dissents,  he  has  an  absolute  negative^.  But  where 
the  charter  is  silent  on  the  subject,  previous  summons  is  only 
necessary  for  the  purpose  of  preventing  an  election  from 
taking  place  by  surprise,  i.  e.  by  some  of  the  electors,  without 
due  means  of  attendance  upon  that  occasion  being  equally 
afforded  to  all  the  others.  Hence,  where  the  whole  corpora- 
tion are  summoned  for  a  particular  purpose,  (e.  g.  to  receive 
the  resignation  of  a  common-coimdlman,)  a  select  body  who 
are  all  present  and  consenting,  may^  at  the  same  meeting, 
without  any  particular  summons  to  them  for  that  purpose  in 
their  select  capacity,  proceed  to  an  election  of  a  common- 
councilman,  in  the  place  of  the  other  resigned;  the  power  of 
election  being  in  such  select  body,  and  the  charter  not  re* 
quiring  any  previous  summons.  When  a  meeting  for  election 
or  amotion  takes  place  on  a  day  not  appropriated  to  that  pur- 
pose by  the  constitution  of  the  borough,  notice  must  be  given 
to  all  the  members.  Where  the  custom  was  to  serve  a  per- 
sonal notice  on  all  the  r^ident  burgesses,  it  was  holden^,  that 
a  qualification  of  the  custom,  that  an  accidental  omission  to 
serve  a  burgess  was  not  a  violation  of  it,  was  bad  in  law.  It 
is  essential  to  the  validity  of  a  bye-law,  that  it  should  be  con- 
sistent with,  and  that  it  should  not  be  repugnant  to,  or  con- 
tradict the  charter;  for  in  a  case  where  the  charter  directed 
that  the  mayor  and  aldermen,  or  the  major  part  of  them, 
should  yearly  nominate  four  of  the  burgesses,  or  inhabitants, 
to  the  commonalty  at  large,  out  of  whom  they  were  to  elect 

a  Per  Lord  Hardwicke,  C.  J.  in  R.  v.    b  It  v.  Theodorick,  8  East,  543. 
Kyoaston,  B.  R.  T.  8  &  9  G.  2.  MS.    c  R  v.  Langhom,  4  Ad.  &  Ell.  538. 


mayor,  shall  be  absent  for  more  than  two  calendar  months,  or,  being 
an  alderman  or  coanciUor,  for  more  than  six  months  at  one  and  the 
same  time,  unless  in  the  case  of  illness,  from  the  borough,  such  person 
shall  thereupon  immediately  become  disqualified  and  shall  cease  to 
hold  the  office,  and  in  case  of  such  absence,  shall  be  liable  to  the  same 
fine  as  if  he  had  refused  to  accept  the  office,  and  the  council  there- 
upon shall  declare  the  office  to  be  void.  A  bankrupt  uncertificated  at 
the  time  of  election  is  not  disqualified  from  being  elected  a  councillor 
under  this  act.  The  disqualification  exists  only  where  the  bankruptcy 
occurs  durifig  the  holdmg  of  the  office.  R,  v.  Chitty,  1  Nev.  and 
P.  78. 
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one  to  be  mayor^  and  who^  at  the  end  of  his  yeai^  was  to  be 
an  alderman;  it  was  holden,  that  a  bye-law,  providing  that  an 
akkrman,  who  was  an  inhabitant,  might  be  elected  mayor^ 
was  bad,  inasmuch  as  it  was  inconsistent  with  the  charter; 
because  it  was  not  intended,  that  aldermen  who  were  to  nomi* 
nate  the  candidates  for  the  mayoralty,  and  who  were  to  com- 
mence aldermen  by  serving  the  office  of  mayor,  should  be 
chosen  mayors,  because  they  happened  to  be  inhabitants^, 
A  bye-law,  though  made  by  tne  whole  body,  if  it  narrow  the 
number  of  those  out  of  whom  the  election  is  to  be  made,  is 
void.  Hence,  where  the  power  of  electing  the  mayor  was 
given  by  the  charter,  to  the  mayor,  burgesses,  and  common- 
alty, who  were  to  choose  the  mayor  out  of  the  burffesses,  and 
a  bye-law  directed,  that  the  mayor  and  common-council  (12), 
or  die  major  part  of  them,  of  which  the  mayor  was  to  be  one, 
should  elect  one  of  the  common-council  to  be  mayor;  it  was 
holden,  that  such  bye-law  was  bad;  because  it  was  competent 
to  a  corporation  to  make  such  ordinances  only  as  are  for  the 
better  government  of  the  corporation;  and  the  present  bye- 
law  was  prejudicial,  inasmuch  as  it  confined  their  choice;  lor, 
on  the  terms  of  the  charter,  they  were  at  liberty  to  choose 
out  of  the  burgesses  at  large.  And  Lee,  C.  J.  observed,  that 
a  corporation  could  not  alter  the  charter  as  to  the  persons  eBr 
ffibky  neither  could  they  set  up  another  government  than  the 
charter  had  prescribed^.  So  a  bye-law  extending  the  number 
of  persons  eligible,  if  it  varies  the  constitution  of  the  corpora- 
tion as  prescribed  by  the  charter,  is  bad®.  And  upon  the 
same  principle,  a  bye-law  directing  that  no  person  shall  be 
elected  mayor  a  second  time  within  six  years,  has  been  holden 
to  be  void'.    A  bye-law  made  by  a  part  of  the  corporation  to 

c  R.  V.  Tucker,  E.  14G.  2.  MS.  Serjt.  e  R.  ▼.  Bumstead,  2  B.  &  Ad.  699. 

Hill,  vol.  27,  p.  184.      Borough   of  See  R.  v.  Aitwood,  4  B.  &  Ad.  481. 

Weymouth.  Affirmed  D.  P.  1742.  I  Nev.  &  M.  286. 

d  R.  v.  Phillips,  Mayor  of  Cannarthen,  f  R.  v.  Mayor  of  Cambridge,  H.  23  G. 

H.  22.  G.2.  Trn.  22  and  23  G.  2.  3.  MS. 

MS.  and  Bull.  N.  P.  21 1.  S.  C.  cited 

in  3  Burr.  1836,  1838, 1839.  (13.) 


(12)  N.  The  charter  contained  a  proviBion,  that  the  corporation 
might  elect  out  of  the  burgesses  twenty  to  be  common-council,  MS. 

(13)  "This  case  was  argued  several  times,  and  settled  the  point, 
that  the  number  of  the  eligible  cannot  be  narrowed,  although  on  the 
authority  of  the  case  in  4  Rep.  78.  the  number  of  electors  may." 
Per  Buller,  J.  in  R,  v.  Mayor  of  Cambridge,  ub.  sup. 
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deprive  the  rest  of  the  right  of  electing,  ^thout  their  assent,  is 
bad.  Hence,  where  by  the  charter  the  power  of  electing 
common-councilmen  was  ^ven  to  the  mayor,  jurats,  and 
commonalty,  and  a  bye-law  was  made  by  the  mayor y  jvratSy 
and  common-council,  restraining  the  election  of  common- 
councilmen  to  the  mayor,  jurats,  such  of  the  commonalty  as 
were  of  the  common  council,  and  sixty  others,  who  were 
senior  common  freemen;  the  bye-law  was  holden  to  be  bad8^. 
A  bye-law  cannot  explain  a  doubtful  charter;  if  there  be  any 
ambiguity  on  the  face  of  the  charter,  it  is  the  province  of  the 
coxirt  to  expound  it^.  A  bye-law  which  gives  a  voice  in  the 
election  to  any  person  to  whom  it  was  not  given  by  the  con- 
stitution of  the  Dorouffh,  is  bad^  It  remains  only  to  observe 
that  a  bye-law  may  he  good  in  part,  and  bad  m  part,  pro- 
vided the  two  parts  are  entire  and  distinct  from  each  other'^. 
Although  there  do  not  remain  any  traces  of  a  bye-law  in  the 
corporation  books,  and  although  there  cannot  be  any  proof 
given  of  the  loss  of  it,  yet,  upon  evidence  of  constant  usage,  a 
jmy  may  be  directed  to  presume  its  existence^  See  R.  v. 
Heady  4  Burr.  2518.,  and  R.  v.  Birdy  13  East,  368,  where 
defendants  pleaded  a  bye-law  not  now  extant  in  writing. 
Sixty  years'  usage  has  been  considered  as  evidence  of  a 
bye-law™. 

g  R.  ▼.  Cuibusb,  common-councilman  v.  Fishermen  of  Favenham,  8T.  R. 

of  Maidstone,  E.  T.  8  Geo.  3.  4  Burr.  366. 

2204.  (14).  1   See  2  Vez.  330. 

h  R.  y.  Tucker,  E.  14  Geo.  2  B.  R.  m  Per  Ld.  Mansfield,  C.  J.  in  Perkin  t. 

MS.  Master,  Warden,  &c.   of  the  Com- 

i  R.  y.  Bird,  13  East,  387.  pany  of  Cntlers  in  Hallamshire,  in 

k  Adm.  per  Lord  Kenyon,  C,  J.  in  R.  the  county  of  York,  21  MS,  Seqeant 

HUl.  p.  65. 


(14)  See  also  JR.  v.  Spencer,  3  Burr.  1827,  (the  same  corporation,) 
where  a  bye-law  exduding  all  the  commonalty,  except  audi  as  had 
serred  the  office  of  churchwarden  and  overseer  for  one  year,  vras 
holden  void;  inasmuch  as  it  superadded  a  qualification  not  required 
by  the  charter,  and  which  had  no  relation  to,  or  connection  with, 
their  corporate  character  or  capacity. 
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VI.  Of  the  Inspection  of  the  Records  of  the  Corporation. 

Every  member  of  the  corporation  has^  as  such,  the  right 
to  inspect  the  books  bdonmng  to  the  corporation  for  any 
matter  that  concerns  himself,  although  the  corporation  are 
not  parties  to  the  dispute  whidi  renders  the  inspection  neces- 
sary; but  the  court  will  not  grant  the  rule  generally,  but 
only  to  inspect  the  particular  book  in  which  the  information 
sought  for  is  to  be  found™.  The  d5th  section  of  the  Municipal 
Corporation  Act*^  directs  that,  when  councillors  are  elected, 
^^  the  mayor  shall  cause  the  voting  papers  to  be  kept  in  the 
of&ce  of  town-clerk  during  six  calendar  months  at  the  least 
after  every  such  election;  and  the  town-derk  shall  permit 
any  burgess  to  inspect  the  voting-papers,  on  payment  of  Is. 
for  every  search.^'  Under  the  foregoing  clause,  the  town- 
derk  is  not  compellable  to  allow  two  persons  at  once  to  in- 
spect the  voting-papers,  or  to  rive  two  of  them  to  one  person 
at  the  same  time.  But  he  is  bound^'  to  allow  any  voter  who 
brings  a  list  of  his  own  to  compare  it  with  the  papers  pro- 
duced by  the  town  clerk,  and  mark  it  according  to  what  he 
finds  there.  In  an  action  for  the  breach  of  a  bye-law  restrain- 
ing persons  from  exercising  trades  within  the  limits  of  a  cor- 
porate city,  imless  they  become  freemen,  the  court  will  compel 
the  corporation  P  to  allow  the  defendant  to  inspect  the  bve-law 
in  the  corporation  books.  But  now  by  the  Municipal  Corpo- 
ration Act^,  notwithstanding  any  custom  or  bye-law,  eveiy 
person  in  any  borough  may  keep  any  shop  for  the  sale  of  aU 
lawful  wares  and  merchandizes  by  wholesale  or  retail,  and 
use  every  lawful  trade,  &c.  for  hire,  gain,  sale,  or  otherwise 
within  any  borough. 


VII.  Of  the  Pleadings. 

A  QUO  WARRANTO  being  in  the  nature  of  a  writ  of  right, 
the  defendant  cannot  plead  any  plea,  except  to  justify  or 

m  R.  V.  Hostmen,  in  N.  upon  T.  Str.    o  Per  Cur.  R.  v.  Arnold,  4  Ad.  &  Ell. 

1223.  663. 

n  5  &  6  W.  4.  c.  76.  8.  14.  p  Harrison  v.  Williamfi,  3  B.  and  C. 

162. 
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disclaim^      Hence  he  cannot  plead  not  guilty".      In  like 
manner,  he  cannot  plead  non  usurpamt^,  or  that  he  did  not 
usurp  the  office  in  question.    This  appears  from  the  nature 
of  the  charge,  which  calls  on  the  defendant  to  shew  by  what 
authority  he  exercises  the  office  in  question,  to  which  charge 
the  pleas  of  not  guilty  and  non  tisurpctvit  do  not  afford  an  an- 
swer.   By  stat.32  Geo.  3.  c.  58.  s.  1,  ^^  the  defendants  to  any 
information  in  the  nature  of  a  quo  warranto^  for  the  exercise 
of  any  office  or  franchise  in  any  city,  borough,  or  town  cor- 
porate, whether  exhibited  with  leave  of  the  court,  or  by  his 
majesty's  attorney-general,  or  other  officer  of  the  crown  on 
behalf  of  his  majesty,  and  each  and  every  of  them,  severally 
and  respectively,  may  plead,  that  he  or  they  had  first  actually 
taken  upon  themselves,    or  held  or  executed  the  office  or 
franchise,  which  is  the  subject  of  such  information,  sixyears  (15) 
or  more  before  the  exhibiting  of  such  information,  such  six 
years  to  be  computed  from  the  day  on  which  such  defendant 
was  actually  admitted  and  sworn  into^  such  office  or  fran- 
chise; whidi  plea  may  be  pleaded  either  singly,  or  together 
with  such  plea  as  they  might  have  lawfully  pleaded  before 
the  passing  of  this  act,  or  such  several  pleas  as  the  court,  on 
motion,  shall  allow;   and  if,  upon  the  trial  of  such  informa- 
tion, the  issue  joined  upon  the  plea  aforesaid  shall  be  found 
for  the  defendants,  or  any  of  them,  he  or  they  shall  be  entitled 
to  judgment,  and  to  such  costs  as  they  would  by  law  have 
been  entitled  to,  if  a  verdict  and  judgment  had  been  given 
for  them  upon  the  merits  of  their  title.    The  second  section 
provides,  uiat  the  prosecutor  may  reply  a  forfeiture,  surren- 
der, or  avoidance,  by  the  defendant,  of  the  office  or  franchise 
happening  within  six  years  before  exhibiting  of  the  informal 
tion,  whereon  the  defendant  may  take  issue,  and  shall  be  en- 
titled to  costs  in  manner  aforesaid.      The  preceding  statute 
having  been  made  in^rt  materid  with  stat.  9  Ann.  c.  20,  is 
confined  to  corporate  officers'.     But  the  defendant  is  enti- 
tled, by  this  act,  to  plead  several  pleas,  although  the  limitation 
of  time  does  not  form  the  subject  of  one  of  his  pleasT. 

r  Per  Holt,  C.  J.  12  Mod.  225.  x  R.  y.  Richardson,  9  East,  469.  re- 

8  lb.  cognized  in  R.  v.  M'Kay,  5  B.  &  C. 

t  Queen  v.  Blagden,  10  Mod.  296.  645,  6. 

u  See  R.  ▼.  Brooks,  8B.  &  C.  323.  y  R.  ▼.  Autridge,  8  T.  R.  467. 


(15)  By  7  W.  4.  and  1  Vict.  c.  78,  s.  23,  proceedings  by  quo 
warranto  against  mayor,  &c.  must  be  commenced  within  twelve 
months.     See  ante,  s.  3.  p.  1175. 
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Where  tlie  plea  consists  of  several  facts^  from  which  the  de- 
fendant infers  that  he  is  entitled  to  the  office,  the  repUcation 
may  contain  a  denial  of  any  of  the  facts  stated  in  die  plea; 
but  if  it  contain  merely  a  denial  of  the  inference  drawn  by 
the  defendant  from  those  facts,  it  will  be  bad;  for  that 
amounts  merely  to  a  denial  of  the  law;  for  the  judges  are  to 
determine  whether  the  inference  drawn  by  the  defendant  is 
fiedrly  drawn.  In  an  information  against  the  defendant  for 
usurping  the  office  of  portreve,  defendant  shewed  a  title,  and 
concluded  his  plea,  ^^and  so  he  says  that  he  did  not  usurp  in 
manner  and  form  as  in  the  said  information  is  alleged;'^  the 
coroner  replied,  that  he  did  usurp  in  manner  and  form,  &c. 
The  repUcation  was  adjudged  to  be  bad'. 


VIII.  Evidence. 

Corporation  books  are  generally  allowed  to  be  given  in 
evidence,  when  they  have  been  pubhcly  kept  as  such,  and  the 
entries  made  by  the  proper  officers^;  not  but  that  entries 
made  by  other  persons  may  be  good,  as  if  the  town-derk  be 
sick,  or  refuse  to  attend;  biit  then  the  circumstances  under 
which  the  entries  have  been  made  must  be  proved.  Corpo- 
ration books  being  of  a  public  nature,  examined  copies  of  the 
entries  therein  may  also  be  given  in  evidence:  and  conse- 
quently the  court  will  not  enforce  the  production  of  the  ori- 
ginal books  ^,  unless  it  appear  to  be  necessary  that  they  should 
be  inspected  on  account  of  a  rasure,  new  entry,  or  the  like, 
which  must  be  verified  by  affidavit.  An  entry  in  the  public 
books  of  a  corporation,  is  not  evidence  for  them<^,  unless  it  be 
an  entry  of  a  public  nature.  The  deed  of  a  corporation  can- 
not be  given  in  evidence  without  some  evidence  that  the  seal 
affixed  to  it  is  the  seal  of  the  corporation.  It  is  not  necessary 
to  prove  the  seal  of  a  corporation  in  the  same  manner  as  the 
seal  of  an  individual,  by  producing  the  witness  who  saw  the 
seal  affixed:  but  when  an  instrument  having  a  seal  affixed 
to  it,  purporting  to  be  a  corporate  seal,  is  produced  in  evi- 

z  R.  y.  Portreve  of  Honiton  in  Devon-    b  Brocas  ▼.  Mayor,  &c.  of  London,  I 

'shire,  £.  1  Geo.  MS.  Str.  307. 

a  Per  Cur.  R.  v.  Molhersell,  1  Str.  93.    c  Marriage  ▼.  Lawrence,  3  B.  and  A. 

142. 
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denoe^  it  is  necessary  to  prove  that  the  seal  is  the  seal  of  the 
corporation,  if  there  be  any  doubt  about  it,  otherwise  any  in- 
strument with  a  seal  to  it  might  be  produced  in  court  as  an 
instrument  sealed  by  the  corporation^. 

In  a  case%  where  it  was  insisted,  that  by  the  constitution 
of  a  corporation  by  prescription,  no  person  was  capable  of 
bein^  elected  a  common  councilman,  who  did  not  inhabit 
within  the  borough,  and  also  hold  a  burgage  tenure;  to  prove 
that  such  was  the  constitution,  a  witness  was  called,  who  was 
an  inhabitant  of  the  borough,  but  had  no  burgage  tenure. 
The  court  were  of  opinion,  that  he  was  a  good  witness,  ob- 
serving that  there  was  a  necessity  of  allowing  such  people  in 
a  question  of  this  nature,  since  they  must  best  know^the 
right;  besides,  he  was  in  effect  a  witness  against  himself,  by 
saying,  ^'  though  I  am  an  inhabitant,  yet  I  have  no  right  to  be 
chosen,  because  I  have  not  a  burgage  tenure.'^  In  quo  war- 
ranto for  exercising  the  office  of  mayor,  upon  issue  joined, 
that  H.  the  presiding  officer  at  defendant's  election,  was  not 
then  mayor;  the  title  of  H.  to  be  mayor,  and  not  merely 
whether  he  was  mayor  de  facto,  is  put  in  issue  ^;  and  evidence 
was  holden  to  be  aiamissible,  to  shew  that  H.  had  not  been 
lawfully  elected,  H.  being  tiien  dead,  but,  before  his  death, 
an  information  having  been  filed  against  hun  for  usurping  the 
office.  A  regukr  usage  for  twenty  years,  unexplained  and 
imcontradicted,  is  sufficient  to  warrant  a  jury  in  finding  an 
immemorial  custom  ff.  A  custom  for  the  steward  of  a  court- 
leet  to  nominate  certain  persons  to  the  bailiff,  to  be  sum- 
moned on  the  jury,  is  a  good  custom^.  A  person  having  a 
bare  authority,  and  not  bein^  a  party  to  the  record,  is  not  pre- 
vented from  being  a  witnessX  And  so  a  bailiff  who  executes 
a  writ  may  be  a  witness  if  he  is  not  a  party  in  the  cause,  but 
an  office  is  always  an  interest.  See  nowever,  the  statute  3 
and  4  W.  4.  c.  42.  ss.  26, 27^  ante,  page  833.  n.,  by  which  an 
objection  to  a  witness  solely  on  the  groimd  of  the  verdict  or 
judgment  being  produced  for  or  against  him,  is  removed. 

A  judgment  of  ouster  may  be  given  in  evidence  to  prove 
the  ouster  of  a  third  person,  by  whom  the  defendant  was  ad- 
mitted. In  a  quo  warranto  to  try  defendant's  right  to  be  a 
bailiff  of  Scarborough^;  in  setting  out  his  right,  he  shewed 

d  Per  Lawrence,  J.  Moiies  v.  Thornton,  h  S.  C. 

8  T.  R.  307.  i  R.  v.  Gray,  Mayor  of  Tlntagel,  B.  R. 
e  Stevenion  v.  Nevinson,  Str.683.  Ld.        Hil.  10  Geo.  2.  MS.    8.  C.  by  the 

Raym.  13d3.  name  of  R.  v.  Bray,  C.  T.  H.  358.  * 

f  R.v.  W.  Smith,  5  M.  &  S.  271.  k  R.  ▼.  Hebden,  E.  12  Geo.  2.  MSS. 
g  R.  V.  Joliffie,  2  B.  A:  C.  54. 
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his  own  election  under  Batty  and  Armstrong,  two  former 
bailifi^,  alleging,  that  at  the  time  of  his  election  they  were 
bailiffs.  Among  many  other  issues  the  coroner  took  this, 
that  Batty  and  Armstrong  were  not  bailiffs,  as  alleged  in  the 
plea.  The  proof  of  this  issue  lying  upon  the  defendant,  he 
gave  general  evidence  of  the  election  and  right  of  Batty  and 
Armstrong.  And  to  encounter  that,  the  prosecutor  gave 
evidence  of  the  custom  of  the  borough  of  electing  bailiffs,  and 
produced  a  record  whereby  judgment  of  ouster  was  given 
against  Batty  and  Armstrong,  to  remove  them  from  the  office, 
as  not  being  duly  elected  to  it.  And  it  being  objected  on  the 
trial,  that  this  record  ought  not  to  be  read  against  the  defen- 
dant, and  the  judge  having  allowed  it  to  be  read,  and  left  the 
whcAe  evidence  on  both  sides  to  the  jury,  to  consider  whether 
these  persons  were  bailiffs  or  not,  and  the  issue  being  found 
for  the  king,  defendant  moved  for  a  new  trial;  1st,  because 
this  record  was  res  inter  alios  acta,  to  which  the  defendant 
was  neither  party  or  privy,  and  so  UK  nocere  non  debuii: 
although  the  judgment  should  have  been  obtained  by  default, 
mispleading,  ignorance  of  their  case,  or  even  by  collusion,  as 
the  defendant  was  a  stranger  to  it,  he  by  law  could  not  be  let 
in  to  prevent  any  of  those  inconveniences,  and  therefore  it 
ought  not  to  have  been  admitted  as  any  evidence  against  him, 
but,  in  the  trial  of  his  right,  should  have  been  totally  rejected. 
2n(Uy,  that  the  instances  where  records  between  other  parties 
have  been  read,  are,  in  cases  of  general  customs,  as  in  the 
City  of  London  v.  Clerk^  Carth.  181.  where,  in  a  demand  of 
toll,  verdicts  against  other  persons  were  read  against  the  de- 
fendant, and  were  imdoubtedly  good  evidence,  amounting  to 
no  more  than  payment  of  the  toll  by  strangers,  which  is 
always  allowed  as  evidence  to  prove  a  custom.  But,  in  this 
instance,  the  record  was  read  to  a  single  fact,  viz.,  the  election, 
which  the  law  does  not  allow.  Lock  v.  Norbom^S  Mod.  141. 
where  it  is  expressly  laid  down,  that  none  can  be  bound  by  a 
verdict  against  another  that  is  not  party  or  privy  to  it,  as  the 
heir  of  the  ancestor,  or  the  Uke.  2ndly,  That  this  record,  as 
read,  must  necessarily  be  conclusive  evidence,  and  could  not 
by  law  be  left  to  the  jury,  as  a  matter  that  they  could  find 
against.  Records  are  of  so  high  a  nature,  that  there  can  be 
no  averment,  much  less  parol  proof  admitted  against  them : 
aijid,  therefore,  to  say  that  the  whole  evidence  was  left  to  the 
jury,  was  impossible ;  and  the  rather,  because  the  credit  of  a 
record  ought  not,  in  any  case,  to  be  submitted  to  them.  On 
the  other  side  were  cited  trials  per  pais,  206.  Skin.  15. 
Brounker  v.  Sir  Robert  Atkins,  where  a  nonsuit  against  a 
predecessor  in  the  same  office  was  read  against  a  successor. 
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because  he  came  in  privity^  as  an  heir  under  an  ancestor.  So 
SumbaU  v.  Norton^  upon  a  traverse  to  the  return  of  a  man- 
damus^ to  swear  plaintiff  a  burgess  of  Cabie,  on  non  fuxt 
electuSy  a  jud^ent  of  ouster  against  one  of  the  plaintiff's 
electors  was  given  in  evidence  against  the  plaintiff.  So  Mich. 
13  6.  1.  the  King  v.  Btdcock,  on  a  trial  of  quo  warranto  to 
try  defendant's  right  to  be  a  mayor  of  Southampton,  a  judg- 
ment of  ouster  against  his  predecessor  was  read  against  him. 
Besides,  it  was  objected  that  several  other  material  issues 
were  found  against  the  defendant;  and,  therefore,  though 
this  evidence  ought  not  to  have  been  given,  yet  the  party 
ought  not  to  have  a  new  trial.  Per  Cur.  This  evidence 
seems  to  have  been  rightly  admitted.  The  defendant  has 
made  the  tide  of  Batty  and  Armstrong  part  of  his  right; 
and  if  he  gives  evidence  of  the  right  of  their  election,  can 
that  be  better  disproved  than  by  a  judgment  of  ouster, 
wherein  such  election  is  declared  to  be  void  ?  Indeed  this 
evidence  was  not  of  itself  conclusive,  but  might  have  been 
repelled  by  proving  fraud,  neglect,  or  any  other  circumstance 
which  would  have  abated  the  weight  of  the  judgment.  And 
if  any  thing  of  that  kind  had  appeared,  the  force  of  it,  as  to 
the  defen^mt,  would  have  been  greatly  lessened.  But 
what  makes  this  case  still  plainer  is,  that  defendant,  by  his 
plea,  makes  tide  under,  and  takes  upon  himself  to  justify, 
dieir  election ;  and  therefore  ought  to  be  bound  by  what  has 
been  transacted  by  them.  And  if  this  evidence  had  been 
erroneously  admitted,  yet  here  are  many  more  issues  found 
against  him,  to  which  no  objection  is  made ;  and  being  any 
of  them  sufficient  to  entitle  the  crown  to  a  judgment  of  ouster 
against  defendant,  there  is  no  colour  to  grant  a  new  trial  on 
this  point.  And  for  these  reasons  it  was  denied.  But 
although  a  judgment  of  ouster  against  one  corporator  is  ad- 
missible aeainst  another,  deriving  tide  through  him,  it  is  not 
conclusive^.  The  insertion  of  die  name  of  a  town  in  Sche- 
dule A.  of  the  Municipal  Corporation  Act,  is  primd  facie  evi- 
dence of  the  existence  of  a  municipal  corporation  there,  but 
may  be  rebutted  by  evidence,  diat  the  name  had  been  inserted 
in  the  act  by  mistake ;  as  in  the  case  of  Gateshead™. 

1  R.  y.  Grimes,  5  Burr.  2598.  m  R.  y.  Greene,  1  Ney.  and  P.  631. 
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IX.  JudgmerU. 

By  Stat.  9  Ann.  c.  20.  s.  By  it  is  enacted  and  declared, 
*^  that  in  case  any  person,  against  whom  any  information,  in 
the  nature  of  a  quo  warranto,  shall  be  exhibited  in  any  of 
the  said  courts  (16),  shall  be  found  or  adjudged  guilty  oi  an 
usurpation,  or  intrusion  into,  or  unlawfully  holding  and 
executing  any  of  the  said  offices  or  franchises,  it  shall  be 
lawful  for  the  said  courts  respectively,  as  well  to  rive  judg- 
ment of  ouster  against  such  person  from  any  of  the  said 
offices  or  franchises,  as  to  fine  such  person  for  his  usurping, 
&c.  any  of  the  said  offices  or  franchises;  and  the  said  courts, 
respectively,  may  give  judgment,  that  the  relator  shall  re- 
cover his  costs  of  such  prosecution :  and  if  judgment  shall 
be  given  for  the  defendant,  in  such  information,  he  shall  re- 
cover his  costs  against  such  relator;  such  costs  to  be  levied 
in  manner  aforesaid.  In  an  information  against  defendant 
for  exercising  the  office  of  mayor  of  Penryn,  it  appeared,  that 
by  the  letters  patent  of  incorporation  it  was  directed,  that  the 
mayor  elect,  before  he  should  be  admitted  to  execute  his 
office,  should  take  a  corporal  oath,  before  the  last  mayor,  for 
the  fSuthful  execution  ot  his  office.  The  defendant  pleaded^ 
that  he  was  elected  and  duly  sworn  mayor;  and  issue  being 
taken  in  the  replication,  both  as  to  his  being  elected  and 
sworn,  upon  the  trial,  the  jury  found  that  he  was  elected,  but 
that  he  was  not  sworn;  and  thereupon  judgment  of  ouster 
was  given  ^  in  B.  R.  Upon  writ  of  error*  brought  in  D.  P. 
it  was  insisted,  that  the  judgment  was  erroneous;  for  it  ap- 
peared upon  Uie  record,  that  his  right  to  the  office  was  esta- 
olished  by  the  verdict,  which  found  that  he  was  elected;  and 
yet,  whilst  this  judgment  of  ouster  stood,  the  plaintiff  could 
not  have  the  effect  of  a  mandamus  to  be  sworn  in,  though  the 
legality  of  his  election  was  not  disputed,  and  though  no  time 
was  limited  by  the  charter  for  his  being  sworn  in,  nor  was  he 
by  law  debarred  from  having  such  mandamus,  although  he 
acted  before  he  was  sworn  in.  For  the  defendant,  in  error, 
it  was  contended,  that  it  being  expressly  required  by  the 

h  R.  V.  Pender,  Str.  682.  LordRaym.    I  2Bro.  P.O.  294.  Tomlins'  edit. 
1447.  8.  C.  cited  per  cur. 


(16)  Court 'of  King's  Bench,  courts  of  sessions  of  counties  pala- 
tine, or  courts  of  grand  sessions  in  Wales. 
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charter  of  incorporation^  that  the  mayor  elect  should  take  thB 
oath  of  office^  before  he  should  be  admitted  to  execute  such 
office,  it  became  necessary  for  the  plaintiff,  in  order  to  make 
his  justification  complete,  to  allege,  that  he  did  accordingly 
take  such  oath;  and  this  allegation  having  been  falsified  oy 
the  verdict,  the  justification,  being  entire,  was  destroyed,  and 
he  was  foimd  to  be  an  usurper,  and  consequently  subject  to 
the  judgment  of  ouster,  as  being  the  only  legal  judgment  in 
this  case.  The  Judgment  of  the  court  of  Kmg's  Bench  was 
affirmed  (17)«  tn  a  subsequent  term,  viz.  E.  11  Geo.  Str.  625. 
Pender  having  applied  for  a  mandamus  to  swear  him  into  the 
office  to  which  he  had  been  elected,  the  court  refused  to 
grant  it,  in  consequence  of  the  judgment  of  ouster,  which, 
according  to  the  opinion  of  Raymond,  C.  J.  did  away  the 
election,  and,  he  thought,  that  without  a  new  election,  since 
the  judgment,  the  party  was  not  entitled  to  a  mandamus. 
In  this  case.  Lord  Raymond,  Powys,  and  Fortescue,  Js.  con- 
curred in  the  propriety  of  the  absolute  judgment  of  ouster, 
which  had  been  given  m  the  former  case,  Raymond,  C.  J.  ob- 
serving that  he  believed  no  precedent  could  be  shewn,  where 
the  judgment  was  ever  entered  in  any  other  manner.  And 
Fortescue,  J.  added,  that  a  quo  warranto  was  the  king's  writ 
of  right,  and  as  against  the  crown  want  of  swearing  in  was  as 
much  as  want  of  an  election ;  the  jury,  therefore,  having 
found  in  effect,  that  he  had  no  titie  to  the  office,  it  was  of 
course,  that  he  should  be  excluded  firom  it  by  the  judgment 
of  the  court.  He  remarked,  also,  that  he  had  never  heard  of 
any  other  judgment,  and  that  it  was  reasonable  to  exclude  a 
person  who  appeared  to  have  no  tide.  Reynolds,  J.  how- 
ever, expressed  an  opinion,  that  there  ought  properly  to  have 
been  a  judgment  of  ouster,  quouaque  only,  upon  the  finding  of 
the  jury,  in  the  JS.  v.  Pender,  And  in  the  case  of  i?.  v.  Clarke^ 
(2  East,  7^0  who  having  been  ill  sworn  in,  had  afterwards 
disclaimed  upon  an  information  filed  against  him  for  usurping 
the  office,  and  though  having  submitted  to  a  judgment  of 
complete  ouster,  he  was  held  to  be  concluded  from  setting 
up  again  his  ori^nal  right,  yet  Lord  Kenyon  intimated,  that 
there  might  have  been  a  judgment  quomque  only  against 
him.  The  same  point  was  again  agitated  in  the  iR.  v.  Courte- 
noy,  9  East,  246,  the  court,  however,  being  of  opinion,  that 
the  defendant  had  been  well  elected  and  sworn  in,  were  not 
required  to  pronounce  any  opinion  as  to  the  nature  of  the 

(17)  The  judgment  was  affirmed  withotU  costs ;  the  judges  having 
delivered  it  as  their  opinion,  that  costs  were  not  recoverable  in  this 
case. 

VOL.  ir.  t  R 
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judraient;  but  they  sdid  that,  after  diligent  search^  they 
could  not  find^  upon  the  files  of  the  court,  any  precedent  of 
a  judgment  of  ouster  quousque.  In  the  case  of  the  King  t. 
BiddU,  Str.  952^  the  defendant  confessed  an  usurpation 
during  part  of  the  time  chamed  in  the  information,  and  from 
that  time  insisted  on  an  election.  The  prosecutor  having 
entered  up  judgment  of  ouster,  the  court  ordered,  that  all 
the  judgment,  except  that  of  capiatur  pro  fine^  might  be  ex- 
punged, observing,  that  it  would  be  hard  that  a  subsequent 
good  election  should  be  done  away,  as  it  would  be  by  the 
judgment  of  ouster.  And  they  distinguished  it  from  Pen- 
der^s  case,  where  the  party  had  been  gmlty  of  an  usurpation 
during  all  the  time  charged  in  the  information.  A  quo  war- 
ranto information  has,  of  late  years,  been  considered  merely 
in  the  nature  of  a  civil  proceeding;  and  consequently  the 
court  will  grant  a  new  trial^.  The  office  of  register  and  derk 
of  the  court  of  requests,  at  Bristol,  which  was  created  by 
statute,  is  not  an  office  within  the  meaning  of  the  stat.  9  Anne^ 
c.  20.  and  therefore,  although  judgment  had  been  given  for 
the  defendant  upon  a  quo  warranto  for  using  that  office,  yet 
it  was  holden^,  that  he  was  not  entitled  to  costs.  So  the 
office  of  bailiff  (the  returning  officer,)  in  a  borough  sending 
burgesses  to  parliaments^,  but  not  a  town  corporate. 

k  R.  y.  Francis,  2  T.  R.  484.  m  Boroug^h  of    Stockbridge,    R.  r. 

1  R.  y.  Hall,  1  B.  &  C.  237.  M'Kay,  5  B.  ft  C.  640. 
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REPLEVIN. 

t 

I.  Tn  what  Cases  a  Replevin  may  be  maintained. 
II,  0/  the  Proceedings  in  Rqplevin  at  Common  LaWy  and 
the  Alterations  made  therein  by  Statute. 

III.  Of  the  Duty  of  the  Sheriff  in  the  Execution  of  the 
Replevin.*^Qf  the  Pledges.-^Bond  from  the  Party 
Replevying  J — Sureties  under  Stat.  11  G.2.  c.  19.  s.  23» 

IV.  Of  claiming  Property,  and  of  the  Writ  de  Proprietate 
probandd. 

V,  Of  the  Process  for  removing  the  Cause  out  of  the  m* 
ferior  Court y  and  herein  qf,  the  Writs  of  Pone,  Recor- 
dari  facias  togudam,  and  Accedas  ad  Curiam. 
VI.  By  whom  a  Replevin  may  be  maintained. 
VII.  qf  the  Declaration. 
VIII.  Of  the  Pleadings : 

1.  Of  Pleas  m  Abatementy  and  herein  if  the  Plea  of 

Cepit  in  alio  loco. 

2.  General  Issue. 

8,.  Of  the  Avomry  and  Cognisance  : 

1 .  General  Rules,  SfC,  relating  to  the  Avowry,  and 

herein  tf  the  New  Rules. 

2.  Qf  the  Avowry  for  Damage  feasant — Pleas  in 

Bar — Escape  throughDefect  of  Fences — Right 
of  Common — Tenekr  of  Amends. 

3.  Of  the  Avowry  for  Rent  Arrear^^Pleas  m  Bar 

—Eviction^Non    Dimisit—Non    Tenuit^ 
Riens  in  Arrear — Tender  of  Arrears. 

4.  Property. 

6.  Statutes: 

1.  Of  Umitations. 

2.  Of  Set-off. 

2  K  2 


1194  REPLEVIN. 

IX.  Of  the  Judgment : 

•   1.  For  the  Plaintiff. ' 
2.  For  the  Defendant. 

X.  Of  the  Costs. 


I.  In  what  Cases  a  Replevin  may  be  maintained. 

IT  is  said,  in  3  Bl.  Com.  147^  that  a  replevin  is  founded  on 
a  distress  taken  wrongfully  and  without  sufficient  cause  (1)^ 
whence  it  may  be  inferred  that  the  learned  commentator 
supposed  that  this  remedy  was  confined  to  a  taking  by  dis- 
tress. But,  (as  it  was  justly  remarked  by  Liord  Redesdale, 
Ch.,  in  Shannon  v.  Shannon,  1  Sch.  and  Lef.  327*)  this  defini- 
tion of  replevin  is  too  narrow,  and  many  old  authorities  will 
be  found  in  the  books,  of  a  replevin  naving  been  brought 
where  there  was  not  any  distress  (2).  The  writ,  as  was 
further  remarked  by  Lord  Redesdale,  is  founded  on  a  taking. 


(1)  Although,  generally  speaking,  wherever  there  is  a  distress, 
replevin  may  be  maintained,  yet  this  rule  is  not  universally  true ;  for 
it  appears  from  R.  v.  Monkhouse,  Str.  1184,  that  the  court  directed 
an  attachment  to  be  issued  against  an  under-sheriff,  for  granting  a 
replevin  of  goods  distrained  on  a  conviction  for  deer  stealing.  So  a 
replevin  will  not  lie  upon  a  distress  made  for  a  duty  to  the  crown. 
R.  V.  Oliver,  Bimb.  14.  See  note  by  editor  of  Willes,  in  Pearson  v. 
Roberts,  Willes,  672.  But  where  the  plaintiff  brought  replevin  for 
goods  levied  under  a  warrant  of  distress,  for  an  assessment  made  by 
a  special  sessions  under  the  highway  act,  13  G.  3.  c.  78.  s.  47.,  on 
the  ground  of  the  premises,  for  which  he  was  assessed,  being  situated 
without  the  township  which  was  liable  to  repair  the  road ;  the  court 
refused  to  set  aside  the  proceedings.  Fenton  v.  Boyle,  Feb.  12th, 
1807.  C.  B.  2  Bos.  and  Pul.  N.  R.  399. 

(2)  Replegiare  est,  rem  apud  alium  detentam,  cautione  legitimd  inters 
positd,  redimere.  Spelm.  Gloss.  485.  Quant  les  Mens  ou  ckattds 
d^aucun  sont  prises,  il  avera  per  common  ley  un  breve  hors  de  Chancery 
commandant,  &c.  Doct.  Flac.  Replevin,  313.  Replevin  lies  of  aU 
goods  and  chattels  unlawfully  taken.  Comyn's  Dig.  Replevin  (A). 
A  replevin  is  a  judicial  writ  to  the  sheriff,  complaining  of  an  unjust 
taking  and  detention  of  goods  and  chattels.  GUb.  Repl.  58.  Note, 
by  the  learned  reporters  of  the  Irish  Chancery  Cases,  temp.  Ld.  Re- 
desdale. See  also  Bull.  N.  P.  B.  9.  c.  4. — "Replevin  may  be 
brought  in  any  case  where  a  man  has  had  his  goods  taken  from  him 
by  another."     See  also  1  Inst.  145.  b. 
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and  the  right  which  the  party  from  whom  the  goods  are  taken, 
has  to  have  them  restored  to  him,  until  the  question  of  title 
to  the  goods  is  determined.  The  person  who  takes  them 
may  claim  property  in  them ;  and  if  ne  does,  the  sheriff  can- 
not deliver  the  goods  until  the  question  is  tried ;  but  this 
claim  of  property  can  be  made  only  where  there  has  been  a 
taking ;  and  it  appeared  to  him  that  the  writ  of  "replevin  was 
calculated  in  such  cases  to  supply  the  place  of  detinue  or 
trover,  and  to  prevent  the  party  n'om  whom  the  goods  were 
taken  being  put  to  those  actions,  except  in  cases  where  the 
other  could  shew  property.  A  replevin  lies  for  goods  andi 
chattels  only%  hence  it  cannot  be  maintained  for  things  af-) 
fixed  to  the  freehold.  In  a  replevin  for  taking  goods  and 
chattels^,  to  wit,  one  lime-kiln,  &c.  of  the  plaintiff,  to  which 
there  was  an  avowry  for  rent  in  arrear,  the  plaintiff,  in  his 
plea  in  bar,  said,  that  the  lime-kiln,  before  and  at  the  said 
time,  when,  &c.  was  afiixed  to  the  freehold  of  the  piece  or 
parcel  of  ground  on  which,  &c.  and  as  such  was  by  law  ex- 
empt from  any  distress  for  the  arrears  of  rent  in  tne  avowry 
mentioned,  and  ought  not  to  have  been  distrained  for  the 
same,  &c.  To  this  plea,  the  defendant  demurred  generally. 
Afler  argument,  the  court  were  of  opinion,  that  the  plea  in 
bar  could  not  be  supported,  because  it  was  a  departure  from 
the  declaration.  That  the  declaration,  treating  the  lime-kiln 
as  a  chattel,  might  possibly  be  true ;  because  lime  may  be 
burnt  in  a  portable  oven,  and  the  kiln  need  not  therefore  ne- 
cessarily be  affixed  to  the  freehold ;  but  as  the  plea  in  bar 
stated  it  to  be  affixed  to  the  freehold,  it  was  inconsistent  with 
the  declaration. 


II.  Of  the  Proceedings  in  Replemn  at  Common  Law,  and  the 

Alterations  made  therein  by  Statute. 

At  the  common  law^,  the  proceedings  in  replevin  com- 
menced with  suing  out  of  the  Court  of  Chancery  a  writ  of 
replevin  directed  to  the  sheriff  of  the  county  where  the  dis- 
tress was  taken.  Generally,  writs  directed  to  the  sheriff 
gave  him  a  ministerial  power  only;  but  the  writ  of  replevin 
was  in  the  nature  of  a  justicies,  not  returnable,  and  gave  the 
sheriff  a  judicial  authority  to  determine  in  the  county  court, 
the  matter  in  question  between  the  parties.    Thus  distin- 

a  1  iDBt.  146.  b.         b  Niblet  ▼.  Smith,  4  T.  R.  604.        c  2  Inst,  140. 
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guished  from  other  writs,  it  was  caUed  /eaHnmn  remediumf  a 
speedy  remedy ;  but,  notwithstanding  the  advantage  aocruing 
to  the  subject,  from  the  circumstance  of  its  being  a  justicial 
writ,  it  was  frequently  attended  with   so  much  delay  as  to 
require  the  interposition  of  the  legislature.    This  delay  arose 
from  several  causes :  1.  From  the  necessity  of  an  appucation 
to  Chancery,  when  the  distress  was  taken  m  a  distant  part  of 
the  kingdom*    To  obviate  this  inconvenience,  it  is  provided 
by  Stat.  52.  H.  3.  (commonly  called  the  statute  of  Marie- 
bridge,)  c.  21.  that  if  the  beasts  (3)  of  any  person  are  taken 
and  imjustly  detained,  the  sheriff,  after  complaint  made  to 
him,  may  deliver  them  without  the  hindrance  or  refusal  of  the 
person  who  shall  have  taken  the  beasts.  This  statute  extends 
to  goods  distrained  for  a  poor's  rate,  and  the  sheriff  must  re- 
plevy such  goods^  upon  being  required ;  and  an  action  may 
DC  maintained  against  him  for  refusing  to  do  so.  To  make  this 
remedy  more  effectual,  and  to  render  die  delivery  of  distresses 
more  expeditious,  it  is  enacted  by  stat.  1  and  2  Ph.  and  Ma. 
c.  12.  s.  3,  that  ''Every  sheriff  of  shires,  not  being  cities,  or 
towns  made  shires,  shaJl,  at  his  first  county  day,  or  within 
two  months  next  after  he  has  received  his  patent  of  office, 
appoint  and  proclaim,  in  the  shire-town,  four  deputies  at  the 
least,  dwelling  not  above  twelve  miles  one  from  the  other, 
who  shall  have  authority  in  the  sheriff's  name,  to  make  re^ 
plevins  and  delivery  of  distresses,  in  such  manner  and  form 
as  the  sheriffs  may  and  ought  to  do.     By  force  of  the  statute 
of  Marlebridge^  (52  H.  3.  c.  21.)  the  sheriff  may  hold  plea 
in  replevin  by  plaint  of  any  value,  and  this  pls^nt  may  be 
taken  out  of  the  county  court^,  and  replevin  made  immedi- 
atelye^  (4).     But  it  is  mcrmabent  on  the  sheriff  to  enter  the 
plaint  at  the  next  county  court,  in  order  that  it  may  appear 

d  Sabourin  v.  Marshall,  3  B.  and  Ad.    f  Id. 

440.  g  1  Inst.  145  b.  2  Inst.  139. 

e  2  Inst  139. 


(3)  The  word  in  the  statute  is  "  averia,"  "  beasts,"  but  it  is  usual 
for  the  sheriff  to  bold  plea  of  replevin  by  plaint  of  other  goods  and 
chattels  as  well  as  cattle. 

(4)  This  position  which  is  to  be  found  in  2  Inst.  139.  is  not  war- 
ranted by  21  Edw.  4.  66,  there  referred  to.  But  it  is  said  in  Broke, 
Repl.  pi.  46.  to  be  the  best  opinion.  The  reason  assigned  for  it  by 
Sir  Edw.  Coke  is,  "  that  it  would  militate  against  the  scope  of  the 
statute,  that  the  owner  of  the  beasts  should  be  deprived  of  the  use  of 
them,  until  the  day  on  which  the  county  court  is  holden."  The  same 
doctrine  is  lai^  down  in  I  Inst.  145.  b. 
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on  the  rolls  of  the  court*  This  statute  does  not  extend  to 
hundred  courts.  The  hundred  courts  which  derives  its  au- 
thority from  the  county  court^^  cannot  prescribe  to  grant  re- 
fdevins  by  plaint  by  its  steward  out  of  court ;  for^  at  common 
aw^  the  sheriff  could  only  replevy  by  writ  in  his  county  court* 
But  this  decision  is  to  be  confined  to  replevins  in  hundred 
courts,  which  courts  are  all  ejusdem  generis,  and  owe  their 
jurisdiction  to  the  common  law,  and  does  not  furnish  a  rule 
for  replevins  in  other  courts  wluch  owe  their  origin  and  juris- 
diction to  charters  from  the  crown,  and  in  which,  pleas  of 
replevin  upon  plaint,  and  without  writ,  may  be  maintained^ 
The  proceeding  by  replevin  by  plaint  under  the  statute  has 
superseded  the  replevin  by  writ.  The  observations,  therefore, 
made  in  this  chapter,  with  respect  to  the  method  of  prosecut- 
ing replevin,  must  be  imderstood  with  reference  to  the  reple- 
vin by  plaint  J  except  where  the  proceeding  by  torU  is  expressly 
mentioned. 

2.  Another  cause  of  delay  at  common  law  proceeded  from 
the  sheriffs  not  being  able  to  enter  a  liberty  without  a  non 
omittas,  where  the  distress  was  taken  and  impounded  within 
any  liberty  which  had  return  of  writs,  and  the  bailiff  of  such 
liberty  did  not  pay  any  regard  to  the  warrant  of  the  sheriff. 
The  statute  of  Marlebridge  has  removed  the  necessity  of  suing 
out  the  non  omittas,  but  still  the  sheriff  must  make  a  warrant 
to  the  bailiff  of  the  liberty  before  he  can  enter. 

3.  The  same  cause  of  delay  as  that  last-mentioned  was 
experienced  in  cases  where  the  distress,  though  not  taken 
within  a  liberty,  yet  was  impounded  within  it.  By  force  of 
the  statute  of  Marlebridge,  the  sheriff  may  in  this  case  enter 
the  liberty  immediately,  even  without  previously  issuing  a 
warrant. 


III.  Of  the  Duty  of  the  Sheriff  in  the  Execution  of  the 
Replevin — Of  the  Pledgee — Bond  from  the  Party 
replevying — Sureties  under  the  Stat.  1 1  G.  2.  c.  19.  s.  23. 

At  the  commencement  of  a  suit,  it  was  the  duty  of  the 
sheriff  at  the  common  law,  in  all  actions,  to  take  nrom  the 

h  Hallet  v.  By rt,5  Mod.  248.  Ld.  Raym.    i  Wilion  v.  Hobday,  4  M.  &;  S.  1 20. 
218.  Carth.  382.  Salk.' 580.  Skinner, 
674-.  S.  C. 
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plaintiff  pledges  for  the  prosecution  of  his  suit.  This  datr 
was  the  same  in  replevin;  but  as  these  pledges  were  only 
answerable  for  the  amerciament  to  tiie  king,  pro  /also  ela- 
more,  if  the  plaintiff  did  not  prevail  in  the  suit,  they  were 
found  insufficient  for  the  security  of  the  defendant  in  reple- 
vin, inasmuch  as  if  tiie  party  distrained  upon,  either  sold  or 
eloigned  the  distress  aner  the  replev^  the  defendant  was 
wholly  prevented  from  reaping  any  advantage  from  an 
award  of  a  return.  To  rem^y  tm»  misdiief  the  stat. 
Westm.  2.  (13  Ed.  1.)  c  2.  requires'  the  sheriff,  before  he 
makes  deliverance  of  the  distress,  to  take  from  the  plaintiff 
not  only  pledges  for  the  prosecution  of  the  suit,  but  also  for 
the  return  of  the  beasts,  if  a  return  be  awarded.  And  if  tiie 
sheriff  take  pledges  in  any  other  manner,  he  is  to  answer  for 
the  price  of  the  cattie  to  the  distrainors ;  and  if  the  bailiff 
has  not  wherewitii  to  make  restitution,  it  is  to  be  made  by 
his  superior*  The  <x)urse  pursued  by  sheriffs,  or  other  offi- 
cers making  replevins,  in  carrying  into  effect  the  provisions 
of  this  statute,  does  not  appear  to  have  been  uniform.  Two 
different  metiiods  have  been  adopted  by  them  for  the  protec- 
tion of  the  defendant.  The  first  method  has  been  to  take  a 
bond  from  the  pledges  conditioned  for  the  appearance  of  the 
party  replevying  at  tiie  next  county  court^,  for  his  prose- 
cuting his  smt  with  effect,  and  making  return  of  tiie  distress, 
if  return  should  be  adjudged.  In  taking  this  security^, 
the  sheriff  has  been  considered  as  pursuing  the  directions 
of  the  statute;  for  the  word  ^^edges  has  been  holden  to 
be  synonimous  with  sureties.  The  other  method  has  been 
to  take  a  bond  from  the  party  replewfing ;  (5)  the  condition 
of  which  is  similar  to  the  former,  viz.  that  the  obligor  wiU 
appear  at  the  next  county  court,  and  then  and  there  pro- 
secute his  suit  with  effect,  and  also  that  he  will  make  return 
of  tiie  beasts,  if  return  tiiereof  be  adjudged  by  law  (6). 

k  Dalton's  Shff.  439.  1  Ld.  Raym.  278.  Lutw.  687.  Daltoo's 

Shff.  438. 


(5)  I  have  not  been  able  to  discover  the  origin  or  first  introduc- 
tion of  these  securities,  and,  consequently,  I  cannot  ascertain  which 
is  the  most  ancient.  The  usage  has  been  not  to  take  both  securities 
at  the  same  time,  but  the  shenff  has  exercised  his  discretion  in  tak- 
ing either  one  or  the  other,  as  seemed  most  convenient.  The  bond 
from  the  party  replevying  has,  I  believe,  been  most  generally  adopted. 

(6)  "  In  all  replevin  bonds  there  are  several  independeiU  condi- 
tions ;  one  to  prosecute,  another  to  return  the  goods  replevied,  and 
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Although  the  statate  of  Westm.  2d.  c.  2,  is  entirely  silent  as 
to  a  bond  from  the  party  replevying,  yet  it  has  been  decided 
that  bonds  of  this  kmd  are  lawfiil%  and  if  the  condition  be 
not  performed,  an  action  may  be  brought  on  them.  It  does 
not  appear  that  the  sum  in  which  these  securities,  viz.  the 
bond  trom  the  pled|£s,  or  the  bond  from  the  party  reple- 
vying, should  be  takm,  has  ever  been  ascertained.  To  pro- 
vide, therefore,  a  more  effectual  security  for  defendants,  by 
fixing  the  responsibility  of  the  sureties,  and  to  prevent 
vestatious  replevins  in  cases  of  distress  for  rent  arrear,  it  is 
enacted  by  stat.  11  O.  2.  c.  19.  s.  23,  ''that  sheriffs,  and 
other  officers  having  authority  to  grant  replevins,  shall  (7)> 
in  every  replevin  of  distress  ror  rent,  before  any  deliverance 
of  the  distress,  take  in  their  own  names  from  the  plaintiff  and 
two  responsible  persons,  as  sureties,  a  bond  in  douUe  the 
value  of  the  goods,  conditioned  for  prosecuting  the  suit  with 
effect,  and  without  delay,  and  for  duly  returning  the  distress 
in  case  a  return  shall  be  awarded.^'  The  statute  then  pro- 
ceeds to  authorize  the  sheriff  or  other  officer  to  assign  such 
bond  to  the  avowant,  or  person  making  cognisance,  who 
may  maintain  an  action  upon  it  in  the  superior  courts'^,  in 
the  event  of  its  being  forfeited.  Replevin  bond  may  be  as- 
mpaed  to  avowant  only^,  without  cognizors,  by  this  statute. 
lie  avowants  are  the  parties  interested,  and  person  making 
cognizance  merely  a  man  of  straw.  Both  avowant  and  person 
iwAing  cognizance  may  take  an  assignment  of  the  bond,  and 
sue  jointly  on  it  P.  In  this  action,  if  the  declaration  state  that 
the  plaintiff,  as  bailiff  of  one  J.  S.  distxained,  &c  it  is  suffi- 

m  Blackett  y.  Criisop,  1  Ld.  Raym.  Dudley  and  others,  B,  R.  B.  32  Geo. 

278.  3.  B.   P.  B.  186.  Dampier,  MSS. 

n  Dias  ▼.  Freeman,  5  T.  R.  196.  L.  I.  L. 

o  Arcber  and  otfaen  astigneet,  Itc  ▼.  p  Phillips  y.  Price,  3  M.  It  8.  180. 


a  third  to  indemnify  the  sheriff;  and  a  breach  may  be  assigned  upon 
any  of  these  distinct  conditionB."  Per  Lee,  C.  J.  delivering  the 
opinion  of  the  court  in  Morgan  v.  Gr^h,  M.  14  G.  2.  B.  R.  7  Mod. 
380.  Leach's  ed.,  cited  by  Hohroyd,  J.  deliTering  jadgment  in  Per- 
reau  y.  Bevan,  5  B.  &  C.  302.  Or  the  breach  may  be  assigned  thus : 
*'  that  defendant  did  not  prosecute  his  suit  with  effect,  and  hath  not 
made  return."    PhilHps  v.  Price,  3  M.  &  S.  180. 

(7)  If  the  sheriff  or  other  officer  neglect  to  take  a  bond,  according 
to  the  directions  of  this  statute,  the  courts  will  not  grant  an  attach- 
ment against  him.  such  negligence  not  being  an  abuse  of  any  pro- 
cess of  the  courts.  Twetts  v.  Colville,  Willes,  375.  R.  v.  Lewis, 
2  T.  R.  617. 
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denty  without  stating  that  the  plaintiff,  at  the  time  of  the 
assignment  of  the  bond,  was  either  avowant  or  person  making 
cognizance  in  the  suit  in  replevin^.  Although  the  bond  be 
executed  by  one  of  the  sureties  only,  it  is  still  available  by 
the  sheriff  against  such  surety'.  In  Chapman  v.  Butcher, 
Carth.  248.  the  plaintiff  in  replevin  ha^given  a  bond  to  the 
bailiffs  of  the  borough  of  New  Windsor,  conditioned  to  pro- 
secute his  suit  with  effect  in  the  court  of  record  of  that 
borough,  and  to  make  return,  if  return  should  be  adjudged  by 
law.  A  replevin  was  brought  in  the  borough  court,  and 
judgment  given  for  the  defendant,  which  was  afterwards 
reversed  in  the  Court  of  King's  Bench,  on  error,  and  a  new 
judgment  was  given  that  the  plaint  should  abate,  and  that 
the  defendant  would  have  a  return.  An  action  was  brought 
on  the  bond,  and  it  was  holden  a  lawfid  bond*,  and  the  court 
said,  that  it  taas  the  common  course  to  take  such  bonds*  With 
respect  to  the  condition,  it  was  determined,  that  it  was  not 
confined  to  a  prosecution  in  the  court  of  Windsor,  but 
extended  to  the  prosecution  of  a  writ  of  error  in  the  King's 
Bench,  for  that  was  part  of  the  suit  commenced  below :  and 
by  the  words,  ^  if  a  return  should  be  adjudged  by  law,''  the 
condition  was  not  confined  to  the  judgment  of  any  particular 
court  (8),  for  which  reasons  the  court  gave  judgment  for  die 
bailiffs,  tixe  obligees.  So  where  the  condition  of  the  replevin 
bond  was  to  appear  in  the  county  courts  and  then  and  there 
to  prosecute  with  effect;  it  was  holden,  that  the  word  then 
ana  there  related  to  so  much  of  the  prosecution  as  should  be 
in  the  county  court,  but  that  they  did  not  restrain  it,  and 

q  Dtas  Y.  Freeman,  5  T.  R.  195.  s  See  also  Forteac.  210, 11. 

r  Austen  T.  Hayward,  2  Marsh.  352.  t  Vaughanv.NorrisyCa.Temp.Hardw. 

7  Taunt.  28.  S.  C.  hj  the  name  of  137. 

Austen  v.  Howard. 


(8)  "  To  prosecate  with  effect,  the  plaintiff  must  not  only  pro- 
ceed to  a  decision  of  the  suit,  but  must  have  success  in  it,  or  be  does 
nothing ;  and  it  is  not  a  completion  of  the  condition  to  have  levied 
a  plaint  in  the  county  court :  for  the  words  extend  to  all  the  pro- 
ceedings, from  the  original  to  the  conclusion  of  the  action,  as  well 
in  the  court  below  as  in  the  superior  court,  by  re,  fa.  lo,  which  is  the 
case  in  Carth.  249."  Per  Lee.  C.  J.  delivering  the  opinion  of  the 
court  in  Morgan  v.  Griffith,  7  Mod.  380.  Leach's  ed.  See  a  copy 
of  Mr.  Ford's  note  of  this  case  in  Seijt.  Hill's  MS.  vol.  27.  p.  178. 
"  The  failure  of  prosecuting  the  suit  with  success  is,  we  think,  a 
failure  of  prosecuting  the  same  with  effect."  Per  Holroyd,  J.  deli-, 
vering  judgment  of  court  in  Perreau  v.  Bevan,  5  B.  &  C.  300. 
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thftt  the  bond  was  forfeited,  the  plaintiff  haying  been  non- 
suited in  the  superior  court,  to  which  the  cause  had  been 
removed.  Where  the  defencknt  had  permitted  two  years  to 
elapse  without  taking  any  steps  in  the  replevin  cause,  it  was 
holden^  that  the  bond  was  forfeited,  and  that  the  obligee 
might  recover,  although  he  had  not  signed  any  judgment  of 
non  pros  in  the  county  courts.  A  plaintiff  in  replevin',  who 
does  not  use  due  diligence  in  prosecuting  the  suit,  is  guilty  of 
a  breach  of  that  part  of  the  condition  of  the  bond  which 
requires  him  to  prosecute  without  delay,  even  though  it  may 
not  appear  that  the  suit  is  determined.  Plaintiff  in  replevin 
having  given  a  bond  to  prosecute  his  suit  with  effect^,  levied 
a  plaint  against  the  defendant,  who  obtained  an  injunction  to 
stay  proceedings  until  a  certain  day,  on  which  the  plaintiff  in 
replevin  died;  it  was  adjudged,  thkt  the  plaintiff  had  prose- 
cuted his  suit  with  effect,  there  not  having  been  eitner  a 
nonsuit  or  a  verdict  against  him ;  and  Holt,  C.  J.  compared 
it  to  the  case  of  a  recognizance  on  a  writ  of  error,  which  was 
to  prosecute  with  effect;  there,  if  the  plaintiff  was  not  non- 
suit, nor  the  judgment  affirmed,  the  recognizance  was  not 
forfeited. 

It  is  sufficient  to  plead  that  the  party  did  appear  at  the 
next  county  court,  and  there  prosecuted  tne  suit  according  to 
the  form  and  effect  of  the  condition,  and  that  the  suit  is  still 
depending  and  undetermined*.  A  declaration  on  a  replevin 
bond,  after  alle^g  that  the  plaint  was  removed  into  the 
court  above,  that  the  defendant  avowed,  and  that,  the  plain- 
tiff in  replevin  having  omitted  to  plead  to  the  avowrv,  a  judg- 
ment for  a  return  was  awarded,  averred,  that  the  puuntiff  in 
replevin  did  not  prosecute  his  suit  with  effect.  A  plea  that, 
after  the  judgment  for  a  return,  a  writ  to  inquire  of  the  arrear 
of  the  rent  and  the  value  of  the  catde,  goods,  &c.  distrained, 
was  prayed  by  the  avowant,  granted,  and  executed,  and  that 
thereupon  avowant  had  judgment  to  recover  the  arrear  of  rent 
found,  together  with  a  sum  for  his  costs  and  damages,  was 
holden^  iU  on  demurrer.  In  an  action  brought  by  the  assig- 
nee of  a  replevin  bond^,  where  it  did  not  appear  on  the  face 
of  the  declaration,  that  the  plaintiff  was  avowant,  or  person 
making  cognizance,  the  court  referred  to  the  replevin  suit, 
which  was  of  record  in  the  same  court,  for  the  purpose  of  as- 
certaining the  fact,  the  declaration  conchiding  prout  patet  per 

u  Avford  V.  Perrett,  4  Bingfa.  586.  z  Biuckenbury  v.  Pell,  12  East,  685. 

X  Harriflon  v.  Wardle,5  B.  &  Ad.  146.  a  Tumor  ▼.  Turner,  2  Brod.  ft  Bingh. 

2  Nev.  and  M.  703.  107. 

y  D.  of  Ormond  v.  Bierly,  Carth.  619.  b  Baiker  v.  HortoD,  C.  B.  17  Geo.  2. 

and  12  Mod.  380.  Willes,  460. 
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recijrdym*  The  breach  assigned  in  the  declaration  ought  to 
pursue  the  condition  of  the  Bond,  but  it  is  not  necessary  that 
it  should  extend  any  further^.  The  sureties  are  Uable  only 
to  the  amount  of  the  penalty  in  the  bond,  and  costs  of  suit  on 
the  bond<^.  They  will  not  be  dischaiged  by  time  being 
^ven  to  die  plaintiff  in  replevin^,  nor  by  the  execution  of  a 
-writ  of  inquiry^  under  the  stat.  17  Car.  2.  c.  19.  s.  23.  But 
where  the  suit  was  referred,  and  it  was  agreed  between  the 
plaintiff  and  defendant,  without  the  privity  of  the  sureties, 
that  the  bond  should  stand  as  a  security  for  the  award ;  it 
was  holden',  that  the  sureties  were  dischai^ed.  The  avowant 
by  having  elected  to  proceed  under  the  stat.  17  Car.  2.  c.  7> 
is  not  confined  to  his  execution  under  the  statute,  but  may 
proceed  upon  the  replevin  bond,  if  it  has  been  assigned,  or 
against  the  sheriff  for  his  negligence  for  the  loss  of  it,  not- 
withstanding what  is  stated  to  have  been  said  by  Bathurst,  J. 
in  Cooper  v.  Sherbrookey  2  Wils.  117?  that  '^by  stat.  17  Car. 
2,  c.  7)  the  legislature  intended  that  the  proceedings  upon  that 
statute  by  wnt  of  inquiry,  fieri  facias,  and  elegit,  should  be 
final  for  the  avowant  to  recover  his  damages,  and  that  the 
plaintiff  shoidd  keep  his  cattle,  notwithstanding  the  course  of 
awarding  a  writ  de  retomo  habendo,  which  is  a  right  judg- 
ment :  for  the  statute  has  not  altered  the  judgment  at  common 
law,  but  only  gives  a  further  remedy  to  the  avowant.'^  The 
Court  of  Common  Pleas,  in  Tumor  v.  Turnery  decided  con- 
traiy  to  that  doctrine  of  Bathurst,  J.  See  5  B.  &  C.  303, 4.  per 
Hohroyd,  J,,  delivering  judgment  of  court  in  Perreau  v.  Sevan. 
When  the  defendant  has  obtained  judgment  for  a  return, 
if  the  sheriff  return  to  the  writ  de  retomo  habendo,  that  the 
cattle  are  eloigned,  the  defendant  may,  if  the  sheriff  has 
not  taken  any  pledges?,  or,  what  amoimts  to  the  same  thing, 
has  taken  such  as  are  insufficient^,  immediately,  without 
any  previous  proceedings  (9),  commence  an  action  on  the 

b  5  T.  R.  185.  f  Archer  v.  Hale,  4  Bingh.  464. 

c  Hefibrd  ▼.  Alger,  1  Taunt.  R.  218.  g  Moyser  v^.  Gray,  Cro.    Car.   446. 

d  Moore  y.  Bowmalcer,  2  Marsh.  81.  Anon.  S.  W.  Jones,  278. 

6  Taunt.  379.  S.  C.  h  Rouse  v.  Patterson,  16  Via.  399,400. 

e  Tumor  v.  Turner,  2  Brod.  k  Bingh.  7  Mod.  387.  Leach's  ed.  Bull.  N.  P. 

107.  60.  S.  C. 


(9)  Formerly,  wherc^  the  sheriff  had  taken  insufficient  pledgee,  it 
was  the  practice  to  proceed  in  the  first  instance  by  scire  facias,  against 
the  pledges.  A  detailed  account  of  this  method  is  given  in  the  1st 
vol.  of  Seijt.  Wms.  ed.  of  Saunders,  p.  195.  a.  n.  (3),  and  GUb. 
Repl.  cap.  2.  s.  VII.  4. 
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case^  (10)  against  the  sheriff;  in  which  action  (since  the 
11  Geo.  2.  c.  19.  s.  23,)  in  cases  of  a  distress  for  rent 
arrear,  three  different  resolutions  have  taken  place  with  re- 
spect to  the  extent  of  the  sheriff^s  liability.  The  first  case^ 
decided,  that  the  statute  11  Geo.  2.  c.  19.  s.  23,  had  not 
enlarged  the  responsibility  of  the  sheriff,  and  that  the  value 
of  the  goods  distrained  ought  to  be  the  measure  of  the  da- 
mages against  him,  as  it  was  under  the  stat.  Westm.  2. 
(13  Edw.  1.  c.  2.)  In  the  second  case^,  it  was  resolved^ 
that  as  the  proceeding  against  the  sheriff  was  an  action  on 
the  case  for  a  culpable  neglect  of  duty,  the  plaintiff  was  en- 
titled to  recover  a  fuU  compensation  for  the  injury  sustained 
by  him  in  consequence  of  that  neglect,  although  such  com- 
pensation exceeded  double  the  value  of  the  goods  distrained 
(11) ;  but  in  the  third  determination i>^  it  was  holden,  that  the 
sheriff  should  not  be  liable  any  further  than  the  sureties 
would  have  been,  if  he  had  done  his  duty,  and  taken  a 

i  This  method  of  proceding  against    k  Yea  v.  Lethbridge,  4  T.  R.  433. 
the  sheriff  was  settled,  after  much    1  Concanen  v.  Lethbridge,  2  H.  fil.  36. 
debate,  in  Rouse  v.  Patterson.  m  Evans  v.  Brander,  2  H.  Bl.  547. 


(10)  In  this  action,  some  evidence  must  be  given  by  the  plaintiff 
of  the  insufficiency  of  the  pledges,  bat  very  sUght  evidence  is  suffi- 
cient to  throw  the  burthen  of  proof  on  the  sheriff.  Saunders  v.  Dm** 
ling.  Bull.  N.  P.  60.  The  sheriff  is  to  exercise  a  reasonable  discre* 
tion  in  deciding  upon  the  sufficiency  of  the  sureties.  He  is  not 
bound  to  go  out  of  the  office  to  make  inquiries ;  but  if  the  partjies 
are  unknown  to  him,  he  ought  to  require  information  beyond  their 
own  statement,  as  to  their  sufficiency.  It  is  for  the  jury  to  decide 
whether  he  has  exercised  a  reasonable  discretion.  Jeffery  v.  Bastard, 
4  Ad.  and  EU.  823.  If  the  sheriff  has  assigned  &e  bond  to  the 
plaintiff,  it  is  unnecessary  to  prove  the  execution  of  the  sureties. 
Barnes  v.  Lucas,  R.  &  M.  264. 

(11)  The  damages  given  by  the  jury  in  this  case  were  100/. 
The  rent  in  arrear  was  -  10  10    0 
The  costs  of  the  replevin  suit            -          84     0    0 
Expenses  of  de  retomo  habendo      -  5     0    0 

£99  10    0 

The  value  of  the  goods  was  22/.  14«. ;  and  the  penalty  of  the  bond 
was  50/.  The  court  permitted  the  verdict  to  be  entered  for  the 
whole  sum  (100/.)  found  by  the  jury.  In  Pattison  v.  Prowse,  the 
damages  given  by  the  jury,  for  which  judgment  was  entered,  were 
made  up  of  the  costs  of  the  replevin  suit,  and  the  rent  in  arrear,  but 
there  the  value  of  the  goods  was  more  than  the  sum  for  which  the 
judgment  was  entered. 
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bond,  and  they  had  been  sufficient;  and  that,  as  the  respon* 
sdbility  of  the  sureties  was  limited  by  the  statute  to  double 
the  vdue  of  the  goods  distrained,  that  sum  ought  to  be  the 
measure  of  the  damages :  and  this  decision  has  since  been 
recognized  in  Paul  v.  Goodlucky  2  Bingh.  N.  C,  220,  where 
it  was  holden,  that  inasmuch  as  the  two  sureties  together  are 
liable  only  to  the  amount  of  the  penalty  of  the  bond,  in  case 
against  tne  sheriff  for  taking  insufficient  sureties,  he  is  liable 
to  the  extent  only  of  the  penalty  of  the  bond  given  by  the 
sureties.  The  sheriff  is  not  bound  to  warrant  the  sufficiency 
of  the  pledges;  if  they  are  apparently  responsible**,  it  is 
enough.  The  expenses  of  a  fruitless  action  against  the 
pledges  cannot  be  recovered  as  special  damages  °  beyond  the 
penidty  of  the  bond,  unless  notice  be  given  to  the  sheriff  of 
the  intention  to  sue  them.  In  Richards  v.  Acton,  2  BL 
Rep.  1220,  the  Court  of  Common  Pleas,  on  a  summary 
application,  made  a  rule  on  the  sheriff,  under-sheriff,  and  the 
replevin  clerk,  who  had  refused  to  discover  the  names  of  the 
pledges  taken  on  granting  the  replevin,  to  pay  to  the  defen- 
dant in  replevin  the  damages  (12)  and  costs  recovered  by  him* 
On  an  application  to  the  Court  of  C.  B.p  for  a  rule  to  shew 
cause  why  the  officer  of  the  court  below  should  not  pay  the 
costs  recovered  by  the  defendant  in  replevin,  on  accoimt  of 
the  insufficiency  of  the  pledges  taken  by  him  de  retamo  ha- 
bendOf  the  court  refused  to  grant  the  rule ;  observing,  that 
the  defendant's  remedy  was  by  action,  there  not  having  been 
any  cause  in  the  court  at  the  time  when  the  replevin  bond 
was  taken. 

n  Hindle  y.  fiUdei,  5  Taunt  225.  o  Baker  y.  Gamt,  3  Bingh.  56. 

1  Manh.  27.  8.  C.    But  see  Jefi^ry  p  Tesseyman  y.  Qildart,  1  Bos.  k  Pul. 

y.  Battard,  4  Ad.  and  £11.  823,  ante  N.  R.  298. 
p.  1203,  n.  (10). 


(12)  Nothing  was  said  in  this  case  respecting  the  quantaxn  of  da- 
mages ;  but  it  is  conceived,  that  since  the  case  of  Evans  v.  Brander, 
if  a  similar  application  should  be  made,  the  court  will  not  compel  the 
sheriff,  or  other  officer  gpranting  replevin,  to  pay  more  than  double 
the  value  of  the  goods  distrained. 
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IV.  Of  claiming  Property,  and  of  the  Writ  de  prqprietate 

probandd. 

If  the  defendant  claims  property^  the  sheriff's  power  to 
re-deliver  the  beasts  is  suspended,  and  the  plaintiff  must  sue 
out  a  writ  de  proprietate  probandd,  or  of  proving  property, 
because  questions  of  property  cannot  be  determined  in  the 
county  court  without  the  king's  writ.  On  the  purchasing 
the  writ  de  proprietate  probandd,  an  inquest  of  office  is 
holden ;  and  if  on  such  inquest  the  property  be  found  for  the 
plaintiff,  the  sheriff  is  to  make  deliverance ;  but  if  it  be  found 
for  the  defendant,  the  replevin  by  plaint  is  determined,  and 
the  sheriff  cannot  proceed  any  further :  yet  the  plaintiff  may 
bring  a  new  replevin  by  torit ;  for  what  is  done  on  the  plaint 
will  not  operate  as  a  bar,  because  it  is  not  connected  wiui  the 
proceeding  by  writ.  Property  must  be  claimed  by  the  de- 
fendant in  person' ;  it  cannot  be  claimed  by  his  bailiff  or 
servant.  A  bailiff  cannot  claim  property  below,  because 
being  only  servant  to  another,  in  whose  right  he  has  taken  the 
goods,  he  cannot  say  that  they  are  his  own ;  but  the  bailiff 
above  mvj  plead  property  in  a  stranger,  for  this  is  a  sufficient 
reason  to  excuse  him  from  damages,  since  he  has  not  taken 
the  plaintiff^s  goods  from  him. 


V,  Of  the  Process  for  removing  the  Cause  out  qfthe  inferior 
Courts ;  and  herein  of  the  Writs  of  Pone,  Recordari 
facias  loquelam,  and  accedas  ad  Curiam. 

FouB  different  forms  of  writs  are  prescribed  by  law  for 
the  removal  of  the  proceedings  in  replevin  out  of  an  inferior 
into  a  superior  court:  1.  The  writ  of  pone  at  common  law. 
2.  The  writ  of  pone  under  the  statute  of  Westminster  the 
2d  (13  Ed.  1.)  c.  2.  3.  The  writ  of  recordari  facias  loquelam. 
4.  The  writ  of  accedas  ad  curiam. 

q  1  Inst  145.  b.  r  1  Inst.  145.  b. 
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1.  0/the  Writ  of  Pone  at  Comnum  Law. 

When  the  proceedings  in  the  county  court  were  instituted 
by  writ  out  of  chancery,  and  the  plaintiff  was  desirous  of  re- 
moving them,  this  was  the  proper  form  of  writ  for  that  pur- 
pose ;  out  the  proceeding  in  replevin  by  unit  having  fidlen 
mto  disuse,  the  writ  of  pone  has  consequently  shared  the 
same  fate :  it  will  not  be  necessary,  therefore,  to  trouble  the 
reader  with  an  explanation  of  it.  The  different  forms  of  this 
writ,  as  adapted  to  a  removal  into  the  Court  of  King's  Bench 
and  Common  Pleas  will  be  found  in  F.  N.  B«  69.  M. 

2.  Of  the  Writ  of  Pone  under  the  Stat.  Weetm.  2. 

At  the  common  law,  where  the  lord  avowed  taking  the 
distress  for  services  or  customs,  if  the  plaintiff  disavowed  die 
tenure,  and  disclaimed  holding  of  the  avowant,  the  inferior 
court  had  not  any  further  cognizance  of  the  suit,  and  the  pro- 
ceeding there  was  stayed;  because  the  disclaimer  brought 
the  freehold  in  question,  which  the  county  court,  not  being  a 
court  of  record,  had  not  any  authority  to  try.  This  inconve- 
nience was  remedied  by  the  stat.  Westm.  2.  (13  Ed.  1.  c.  2.) 
which  gave  the  avowant  in  this  case  the  writ  of  pone  to  re- 
move the  proceedings  into  the  king's  courts.  It  appears 
from  the  preamble,  that  the  avowant  is  entitled  to  this  writ  of 
pone,  as  well  where  the  proceedings  are  instituted  in  the  in- 
ferior court  by  plaint^  as  where  they  are  commenced  by  writ 
out  of  chancery.  There  is  one  passage  in  this  statute  which 
is  worthy  of  remark,  because  it  may  be  inferred  from  it,  that 
before  this  statute  the  defendant  in  replevin  could  not  remove 
the  proceedings  out  of  the  inferior  court  (13).  The  words 
are  diese:  Nee  per  istud  statutum  derogatur  legi  communi 
usitatcBi  quod  nonpermisit  aliquod  placitum  poni  coram  justi- 
ciariis  ad  petitionem  defendentis ;  quia  licet  primd  facie  f;t- 
deatur  tenens  actor,  et  dominus  defhuiens,  habito  tamen  re- 
spectu  ad  hoc  quod  dominus  distrinxit,  et  aequitur  pro  servitiis 
et  consuetudinibus  sibi  areiro  existentibus,  realiter  apparebit 
potius  acioTy  sive  querens,  quam  defendena. 


(13)  I  am  aware  that  Sir  Edw.  Coke  has  given  a  different  expla- 
nation of  this  passage  in  the  2d  Inst.  p.  339,  bat  his  explanation 
seems  to  be  at  variance  with  the  context. 
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3.  Of  the  Writ  of  Recordari  facias  loquelam. 

This  fonn  of  writ  is  adapted  to  the  removal  of  the  pro- 
ceedings in  replevin^  when  they  have  been  instituted  in  the 
county  court  by  plaint,  and  not  by  writ ;  and  as  the  method 
of  suing  by  pliunt  has  sxq>erseded  the  ancient  method  of  pro- 
ceeding by  writ,  the  recordari  fadas  loquelam  is  the  writ 
now  in  general  use.  By  this  writ  the  sheriff  is  commanded 
to  record  the  plaint,  and  when  recorded,  to  return  it  into  the 
King's  Bench  or  Common  Pleas,  at  a  fixed  day^  on  which  the 
parties  are  to  attend  in  court.  This  being  done^  the  superior 
courts  have  authority  to  proceed.  When  the  record  is  re^ 
moved^^  and  the  party  declares  in  bancOf  the  plaint  is  deter* 
mined.  Hence  advantage  cannot  be  taken  of  a  variance  be-^ 
tween  the  plaint  and  the  declaration  in  the  superior  court. 
By  virtue  ol  the  writ  of  re.  fa.  lo.  the  plaint  may  be  removed 
either  by  the  plaintiff  or  defendant;  but  the  defendant  must 
allege  in  the  writ  some  cause  of  removal;  this  allegation^, 
however,  is  not  a  material  point  in  the  writ,  it  is  mere  form, 
not  traversable'  by  the  sheriff,  and  the  defendant  may  avow 
or  justify  the  taking  and  detention  on  other  grounds.  That 
delivery  of  the  re.  /a,  lo.  to  the  derk  of  a  county  court^j 
after  interlocutory  and  before  final  judgment,  is  a  bar  to  any! 
further  proceeding  in  that  court.  The  officer  of  the  inferior 
court  cannot  refuse  paying  obedience  to  the  writ^,  under  pre- 
tence of  his  fee  not  having  been  paid ;  because  he  may  bring 
an  action  for  such  fees. 

4.  Of  the  Writ  of  Accedaa  ad  Curiam. 

This  writ  is  only  a  species  of  re.  fa.  lo.  adapted  to  the  re- 
moval of  replevins,  sued  bv  plaint  in  the  Lord's  Court.  It 
derives  its  name  firom  the  language  of  the  writ,  '^  accedai  ad 
curiam  W.  de  C.  et  in  Hid  plend  curid  recordari  facias  loque- 
lam,  qwB  est  in  eddem  curid  sine  brevi  nostro,  Sfc.  See  the 
form  of  this  writ  in  Gilb;  Repl.  145.  ed.  1757-  N.  If  the 
writ  of  removal  was  made  returnable  on  the  first  return  of  the 
term*,  it  was  incumbent  on  the  plaintiff  to  declare  in  the  supe- 
rior court  within  four  days  before  the  end  of  that  term; 
otherwise  the  defendant  (mhough  he  had  not  appeared)  was 
entitled  to  an  imparlance;  but  see  R.  G.  T.  1  W.  4.  N<>.  J. 

t  F.  N.  B.  70  B.  X  Parkes  v.  Renton,  ZB.Sl  kd.  105. 

t  Hargraeve  v.  Arden,  Cro.  Eliz.  543.  y  Bevan  v.  Prothesk,a  Burr.  1151. 

11  10  Ed.  2.  Avowry,  213.  20  Ed.  3.  z  Thompson  v.  Jordan,  2  Bos.  ft  Pul. 
Avowry,  130.  137. 

▼OL.  II.  .21 
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VI.  By  whom  a  Replevin  may  be  mainiained. 

To  maintam  replevin^  the  plaintiff  ought  to  have  either  an 
absolute  or  special  property'  in  the  goods  in  question  vested 
in  him  at  the  time  of  the  taldng(14) :  A  mere  possessory- 
right  is  not  sufficient'.  If  the  goods  of  a  feme  sole  are  taken, 
and  she  marries,  the  husband  atone  may  (15)  sue  the  replevin; 
because  the  property  is  transferred  oy  the  marriage,  and 
vested  absolutely  in  tiie  husband,  so  that  he  may  rel^use  it ; 
and,  consequently,  he  mav  have  an  action  in  liis  own  name 
to  bring  back  the  property^  If  the  goods  are  taken  after 
marriage,  husband  and  wife  ought  not  to  join  in  the  replevin; 
but  if  they  do  join  in  the  action,  and  after  verdict  a  motion  is 
made  on  tiiis  ground  in  arrest  of  judgment,  it  will  be  pre- 
sumed that  the  husband  and  wife  were  jointly  possessed  of 
the  goods  before  marriage,  and  that  the  goods  were  taken 
before  marriage,  in  which  case  the  husband  and  wife  might 
join^.  Executors  may  maintain  replevin  for  the  goods  of  the 
testator  taken  in  his  life-time'.  Parties  who  have  a  joint  in- 
terest in  the  distress  may  join  in  the  replevin t,  but  where  the 
interest  in  the  goods  taken  is  several',  there  ought  to  be 
several  replevins. 


VII.  Of  the  Dedaratim. 

Fisntte.-— The  venue  must  be  laid  in  the  county  in  which  the 
distress  was  taken.    By  R.  6.  H.  T.  4  W.  4.  the  name  of  a 

r  Bro.  Repl.  pi.  8. 20.  u  Bern  et  Ux.  t.  Mattaire,  Ca.  Temp, 

s  Per  cur.  in  Templeman  t.  Case,  10        Hardw.  1 19. 

Mod.  25.  z  Bro.  Repl.  pi.  59. 

t  F.  N.  B.  69.  K.  y  3  H  4.  16.  a.  1  Init  145.y>« 

a  Bro.  Abr.  Repl.  pi.  12. 


(14)  There  are  two  kinds  of  property,  a  geoeral  property  which 
eyery  absolute  owner  has,  and  a  special  property,  as  goods  pledged 
or  taken  to  manure  his  lands,  or  the  like,  and  of  both  these  a  reple- 
vin lies.     1  Inst.  145.  b. 

(15)  Or  the  husband  and  wife  may  join.  Agreed  by  Lord  Hard- 
wicke,  C.  J.  ia  Bern  v.  Mattaire,  Ca.  Temp.  Hardw.  119.  See 
ante,  p.  293. 


1 
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comity  shall  in  all  cases  be  stated  in  the  margin  6f  a  declara- 
tion^  and  shall  be  taken  to  be  the  venue  intended  by  the 
plaintiff,  and  no  venue  shall  be  stated  in  the  body  of  the  de- 
claration, or  in  any  subsequent  pleading.  Provided,  that,  in 
cases  where  local  description  is  now  required,  such  local  de- 
scription shall  be  given.  See  further,  on  this  point,  stat.  3  & 
4  W.  4.  c  42.  s.  22.  ante,  p.  499. 

IjOCUS  in  qtto. — ^The  place  in  which  the  distress  was  taken, 
technically  termed  the  hcus  in  quo,  as  well  as  the  vill  or 
parish,  must  be  named  in  the  declaration;  because  the  right 
of  caption  may  turn  on  tiie  place,  and  the  freehold  may  come 
in  question  ^  If  the  hem  in  gtto  be  not  named,  the  defen-i 
dant  may  take  advantage  of  tiie  omission  by  special  demurrer^J 
but  if  he  plead  over,  the  defect  is  cured^  This  obligation  on 
the  defendant  to  name  the  locus  in  quo,  has,  from  the  supposed 
difficulty  of  ascertaining  it  in  all  cases,  been  frequently  con- 
sidered as  a  great  hardship.  It  must  be  admitted,  that  if  the 
law  required  the  plaintiff  to  name  tiie  place  where  the  dis- 
tress was  first  taken,  such  a  rule  might  deserve  censure;  but 
the  law  does  not  require  such  strictness;  it  being  sufficient 
for  the  plaintiff  to  name  that  place  in  which  he  finds  tiie  de- 
fendant tn  possession  of  the  distress^^;  for  the  law  considers 
the  distress  as  wrongfully  taken  in  every  place  in  which  tiie 
defendant  may  have  it  in  his  custody  (16).  Hence  where  the 
plaintiff  declared  of  a  takine  in  A.^,  and  tiie  defendant  pleaded 
non  cepU  modo  et  formdy  uie  plaintiff  having  proved  that  he 
foimd  the  cattie  in  tiie  possession  of  the  defendant  in  A.  it 
was  adjudged  sufficient,  although  the  defendant  proved,  that 
he  first  took  them  in  B.  and  was  only  driving  them  through 
A.  to  the  pound  (1 7)  •    If  the  replevin  be  brought  in  an  infe- 

a  2H.  6.  14.  a.  the  jud^ent  of  the  court  in  Hob. 

b  Ward  v.  Lavile,    Cro.    Sliz.   896.  16.  and  1  firownl.  176. 

Moor,  678.  S.  C.  under  the  name  of  c  BuUythorp  t.  Turner,  Willes,  476. 

Ward  T.  Lakin.    See  also  Read  and  and  per  bridgman,  C.  J.,  1  Sidf.  10. 

Hawke*8  case,   the    ar^mento    in  d  Per  Chambre,  J.,  2  Bos.  and  Pul. 

which  «e  reported  in  Godb.  1  b6,  and  481. 

e  Walton  v.  Kenop,  2  Wils.  354. 


(16)  If  the  distress  be  taken  in  one  county,  and  carried  into 
another,  the  plaintiff  may  have  replevin  in  either  county,  because  it 
is  a  caption  in  every  county  into  which  the  distress  is  taken  by  the 
defendant.  F.  N.  B.  69.  1  Doct.  Fla.  315.  See  also  Bro.  Rep], 
pi.  63. 

(17)  If  the  defendant  never  had  the  goods  in  the  place  named  in 
the  declaration,  non  cepit  modo  it  /ormd  oeems  a  proper  plea,  where 

2  L  2 
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rior  courty  the  locta  in  quo  must  be  alleged  to  be  within  th 
jurisdiction  of  the  court^.      Where  the  dose  has  not  any 
name,  it  should  be  described  by  abuttals,  or  as  in  the  occupa- 
tion of  c^  I.  S.    With  respect  to  the  description  of  the  goods 
taken  ^,  it  is  stated  in  some  of  the  books  as  a  rule,  that  the 
goods  must  be  described  in  the  declaration  with  such  cer- 
tainty, that  the  sheriff  may  make  a  re-deliverance  of  them. 
The  following  cases  contain  all  the  learning  on  this  subject: 
Replevin  for   taking  bona   et   catalla  sua'\   viz,   gtuzndam 
par  cell'  lintei  et  qtumdam  parcelV  papyri  ipsius  quereniis; 
the  defendant  avowed  the  taking  as  a  distress  for  rent  ar- 
rear.    Verdict  for  the  plaintiff,  with  entire  damages.    It  was 
objected,  in  arrest  of  judgment,  that  '^  qtumdam  parceW  pan 
pyri  et  lintei'^  was  too  general  and  uncertain  a  description; 
and  although  it  mi£;ht  be  Well  enoujgh  in  trover  and  trespass, 
yet  it  was  ill  in  replevin;   because  it  was  not  a  sufficient  di- 
rection to  the  jury  in  assessing  the  damages,  nor  to  the  sheriff 
in  re-delivering  the  goods:  but  Parker,  U.  J.,  observed,  that 
although  the  declaration  would  have  been  ill  on  demurrer, 
yet  tiie  pleadings  had  supplied  the  defect;  because  the  defen- 
dant having  avowed  the  taking,  he  had  thereby  admitted 
that  he  knew  what  the  goods  were,  and  consequentiy,  both 
parties  agreeing  on  this  point,  the  only  question  was,  who 
should  have  them.     He  added,  that  it  would  not  be  of  any 
advantage  to  the  defendant  to  have  the  goods  particularized; 
because,  if  the  plaintiff  should  demand  500  reams  of  paper, 
and  prove  that  the  defendant  had  wrongfully  taken  one  only, 
yet  he  would  be  entitied  to  recover,  agreeably  to  the  rule, 
ithat  ^n  actions  of  tort,  it  is  sufficient  for  the  plaintiff  to  prove 
Ipart  only  of  his  declaration;    and  as  to  the  necessity  of  an 
exact  description  of  the  goods  on  account  of  the  re-delivery 
by  the  sheriff  upon  the  retonf  /labend'y  he  observed,  that  the 
sheriff  might  require  the  defendant  to  shew  him  tiie  goods 

f  Quarlet  ▼.  Searle,  Cro.  Jac.  95.  i  Kempster  ▼.  Nelson,  Paach.  13  Ann. 

g  Potten  V.  Bradley,  2  M.  &  P.  (C.  P.)  4  Bac  Abr.  387.  cited  and  recognised 

78.  in  Bern  V.  Mattaire,  Ca.Tei||>.Hardw. 

h  See  Bull.  N.  P.  p.  53.  121. 


the  defendant  does  not  seek  a  return.  The  plaintiff  declared  for 
taking  g^uns  in  qvodam  loco  vocat,  the  Minories;  the  defendant 
pleaded  turn  cepit  modo  et  formd.  At  the  trial  the  plaintiff  proved 
the  taking  at  a  plaee  in  Surrey,  upon  which  it  was  objected,  that  he 
had  fiELiled  in  proving  his  issue ;  to  which  Pratt,  C.  J.  assented,  ob- 
serving that  where  the  defendant  does  not  insist  on  a  return,  he 
may  plead  mom  cepit  modo  et  formd,  and  prove  the  taking  to  be  at 
another  place;  the  plaintiff  was  nonsuited*  Johnson,  v.  WoUyer, 
Str.  507. 
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(18)^  and  that  it  vas  a  good  return  for  the  sheriff  to  make, 
^^that  no  person  came  on  the  part  of  the  defendant  to  shew 
him  the  goods/'  and  that  such  a  return  might  be  found  in 
Rastall's  Entries,  and  Dalton's  Sheriff,  c.  73.  So  where  in 
replevin  for  taking  fourteen  skimmers  and  ladles^,  and  three 
pots  and  covers,  an  exception  was  taken,  after  verdict,  in 
arrest  of  judgment,  to  the  declaration,  for  uncertainty  in  the 
description,  m  not  expressing  how  many  of  each  sort  were 
taken;  the  court,  adopting  die  reasons  of  Parker,  C.  J.,  in 
the  preceding  case,  were  of  opinion,  that  the  declaration  was 
sufficient,  and  gave  judgment  for  the  plaintiff.  But  a  decla- 
ration in  replevin  for  taking  ^^  divers  goods  and  chattels,'^ 
was  holden  msuffident^. 


VIIL  Of  the  Pleadings  : 

1.  Of  Pleas  in  Abatement,  and  herein  of  the  Plea  of 

Cepit  in  alio  loco. 

2.  General  Issue. 

3.  Of  the  Avowry  and  Cognisance : 

1.  General  Rules,  Sfc  relating  to  the  Avowry,  and 

herein  of  the  New  Rules, 

2.  Of  the  Avowry  for  Damage  feasant — Pleas  in 

Bar — Escape  throughDefect  of  Fences — Right 
of  Common — Tender  of  Amends. 

3.  Of  the  Avowry  for  Rent  Arrear — Pleas  in  Bar 

— Eviction — Non    Dimisit — Non    Tenuit — 
Riens  in  Arrear — Tender  of  Arrears. 

4.  Property. 

5.  Statutes: 

1.  Of  Limitations. 

2.  Of  Set-off. 


I.  Of  JNeas  in  Abatement,  and  herein  of  the  Plea  of  Cepit  in  alio 

Loco. 

Therb  is  a  difference  between  pleas  in  abatement  in  re- 
plevin, and  in  other  actions,  arising  from  the  peculiar  nature 

k  Bern  t.  Mattaire,  Ga.  Temp.  Hardw.    1  Pope  v.  Tillman,  1  Moore,  (C.  P.) 
124.  386.  7  Taunt.  642.  S.  C. 


(18)  This  argoment  has  frequently  been  urged,  when  exceptions 
in  arrest  of  judgment  have  been  made  in  actions  of  ejectment,  for 
unoertainty  of  description  in  the  declaration.  See  Portman  v.  Mor- 
gan, Cro.  Eliz.  465. 
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of  the  prooeediiiffs  in  repleTin.  In  other  actionsi  as  actknis 
of  assumpsit,  d^t,  or  trespass,  the  plaintiff  is  not  put  in 
possession  of  any  thing  until  after  judgment  and  execution 
thereon:  as  soon,  thereifore,  as  the  writ  or  count  is  quashed, 
by  a  judgment  for  the  defendant,  on  a  plea  in  abatement, 
the  defendant  is  thereby  restored  to  the  same  situation  in 
which  he  was  before  the  action  was  brought:  but  in  reple- 
vin the  mere  quashing  the  writ  or  count  does  not  afford  the 
defendant  complete  redress^  the  plaintiff  being  in  possession 
of  the  defendant's  goods  by  previous  deUvery  from  the  sheriff. 
To  remedy  this  inconvemence,  and  to  entitle  himself  to  a 
return  of  me  distress,  the  defendant  must,  to  a  plea  of  abate- 
ment in  replevin^  subjoin  a  suggestion  in  the  nature  of  an 
avowry  or  cognisance.  As  this  suggestion,  however,  is 
merely  for  the  purpose  of  a  return,  tiie  matter  of  it  is  not 
traversable °^.  To  the  plea  of  eepit  in  aUo  loco^j  the  defendant 
must  add  a  suggestion  of  this  kind,  if  he  seeks  a  return. 


Of  the  Plea  of  Cepit  in  alio  Loco. 

The  defendant  pleaded  cepit  in  alio  loco^,  and  prayed 
judgment  of  the  court,  and  that  the  count  be  quashed.  On 
demurrer,  the  question  was,  whether  the  plea  ought  not  to 
have  prayed  judgment  of  the  writ;  but  it  was  insisted,  that 
the  place  being  mentioned  in  the  count  only,  and  not  in  the 
writ,  the  exception  was  properly  taken  to  the  count  where 
the  fault  was.  The  court  gave  judgment  for  the  plaintiff, 
being  of  opinion  that  the  conclusion  was  good.  But  though 
this  plea  properly  concludes  with  a  prayer  of  judgment  of 
the  count  or  declaration,  yet  in  a  caseP  where  to  replevin  for 
taking  the  plaintiff^s  goods,  at  the  parish  of  St.  Mary-le^Bow, 
in  the  ward  of  Cheap,  in  London,  the  defendant  in  his  plea 
prayed  judgment  of  the  declaration,  because  he  took  the 
goods  in  the  parish  of  St.  Martin,  Ludgate  Without,  in  the 
ward  of  Farringdon  Without,  in  London,  in  a  certain  dwelling- 
house  there,  called  the  White  Swan,  without  this,  that  he 
took  them  at  the  parish  of  St.  Mary-le-Bow,  in  the  ward  of 
Cheap,  and  this  he  is  ready  to  venfy;  wherefore  he  prays 
judgment  of  the  declaration,  and  added  a  suggestion  in  the 
nature  of  an  avowry  for  a  return;  it  was  holden  that  the  jdea 
of  the  defendant  was  a  plea  in  bar,  and  not  a  plea  in  abate- 

m  Foot's  case,  Salk.  93.    Willes,  475.    o  Dockett  ▼.  Booth,  B.  R.  B.  1  G.  2. 
n  Bro.  Repl.  45.  Anon.  Salk.  94.  MSS. 

p  Bullytborpe  v.  Turner,  Willes,  475. 
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menty  for  the  following  reasons;  Ist,  because  tiie  place  in  re- 
plevin is  of  the  essence  of  the  action,  otherwise  the  defendant 
m  replevin  could  not  demur  for  want  of  a  certain  place  in 
the  declaration;  2ndl7,  because  in  a  plea  in  abatement,  an 
objection  cannot  be  made  for  any  d^ect  in  the  declaration; 
in  support  of  this  veason  Hastrop  v.  Hastings^  Salk.  212,  was 
cited;  Srdly,  because,  upon  inquiring  of  the  officers  in  the 
Court  of  Common  Pleas  and  in  the  ling's  Bench,  it  was  not 
found  that  an  affidavit  had  ever  been  made  of  the  truth  of 
this  plea,  as  is  required  in  pleas  in  abatement  by  stat.  4  &  5 
Ann.  c.  16.;  nor  were  defendants  obliged  to  putm  such  pleaa 
within  the  first  four  dajrs  of  the  term,  as  pleas  in  abatement 
must  be  by  the  course  of  the  court;  4thly,  because  it  appeared 
by  the  manner  of  pleading  these  pleas  and  the  ju(%ment 
given  upon  them,  tibat  they  had  always  been  considered  as 
pleas  in  bar^;  lastly,  because  whoever  pleads  a  plea  in  abate- 
ment must  shew  tiutt  the  plaintiff  can  have  a  better  writ, 
whereas  he  cannot  have  a  better  writ  in  the  present  case;  for 
it  is  in  the  usual  form,  aa  appears  by  the  renter,  fo.  81. 
and  Glanville,  L  12.  c.  12« 

2.  Tie  General  hme. 

The  general  issue  in  replevin  is  ^^rum  cqnt/'  by  which  the 
property  is  admitted  to  be  in  the  plaintiff,  and  the  caption 
only  put  in  issue.  If  the  plaintiff  take  husband  after  suing 
out  the  writ,  and  before  the  declaration,  the  defendant  cannot 
give  the  coverture  in  evidence  under  the  general  issue,  but 
must  plead  it  in  abatement'. 

3.  Of  the  Avowry  and  Cognizance  :^ 

1.  General  Rulee,  8pc.  relating  to  the  Avowry,  and  herein  of 

the  New  Rules. 

2.  0/  the  Avotory  for  Damage  feaaant-^Pleas  in  Bar^ 

Escape  through  defect  of  Fences — Right  of  Common-^ 
Tender  of  Amends. 

3.  Of  the  Avowry  for  Rent  Arrear-^Pleas  in  Bar — Evic^ 

tion — Non  Dimisit — Non  Tenuit — Riens  in  Arrear-^ 
Tender  of  Arrears. 

1.  General  Rules,  8fc.  relating  to  the  Avowry,  and  herein  of 
the  New  Rules.  The  avowry  or  cognizance,  which  is  in  the  na» 

q  1  Ratt.  Entr.  666.  pi.  4, 6, 566.  pi.  7.  r  Hollis  v.  Freer,  2  Bingh.  N.  C.  71 9. 
Thomps.  Ent.  274.  pi.  ll.Clift'sEntr.  recognizing  Morgan  v.  Painter,  6  T. 
644.  R.  265. 
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ture  of  a  deoUration,  otigfat  to  oontun  sufficient  matter,  upon 
which  the  avowant,  or  person  making  cognivonce,  may  have 
judgment  for  a  return  (19).  But  if  the  avowry  &c.  be  defec- 
tive in  form,  or  if  circumstance  of  time,  place  &C  should  be 
omitted,  such  omission  may  be  helped  by  the  plea  of  the  ad« 
verse  partv;  otherwise  it  is  of  a  defect  la  substance^  The 
aVowrvS  «c.  must  answer  every  material  part  of  the  declara- 
tion; nerige,  if  the  plaintiff  aU^es  a  takine  in  two  places, 
and  t^  defendant  avows  as  to  one  only,  it  is  a  disconti- 
nuance. So  if  the  declaration  be  for  taking  goods^,  chattels, 
and  beasts,  and  the  avowry  is  confined  to  the  taking  the 
beasts  only,  it  will  be  bad  on  demurrer.  By  stat.  4  Ann*  c. 
16.  s.  4,  any  defendant  in  anv  action,  or  any  plaintiff  in  re- 
plevin, in  any  court  of  record,  may,  with  leave  of  the  court, 
plead  as  many  several  matters  thereto  as  he  shall  think  ne- 
cessary for  his  defence.  An  avowant  is  a  defendant  within 
the  meaning  of  this  section,  and  may  plead  several  avowries 
with  leave  of  the  court  (20).  But  now  by  R.  Q.  H.  T.  4  W. 
4.  N^'.  5,  avowries  and  cognizances  founded  on  one  and  the 
same  principal  matter,  but  varied  in  statement,  description, 
or  circumstances  only,  (and  pleas  in  bar  in  replevin  are  within 
the  rule,)  are  not  to  be  allowed.  Avowries  for  distress  for 
rent,  and  for  distress  for  damage  feasant,  are  to  be  allowed; 
l^ut  avowries  for  distress  for  rent,  varying  the  amount  of  rent 
reserved,  or  the  times  at  which  the  rent  is  payable,  are  not  to 
be  allowed.  In  replevin  for  taking  catde',  the  defendant 
made  cognizance  as  bailiff  to  J.  S.  On  demurrer,  after  argu- 
ment, it  was  holden,  that  the  traverse  was  well  taken;  for 
although  J.  S.  had  a  right  to  take  the  cattle,  yet  a  stranger, 
without  his  authority,  could  not ;  and  that,  as  both  parts  of 
the  cognizance  must  be  true,  an  answer  to  either  part  was 
sufficient  (21). 

s  Butt'g  case,  C.  B.  7  Rep.  25.  a.  u  Hunt  v.  Bralnes,  4  Mod.  402. 

t  Weeks  v.  Speed,  Salk.  94.  x  TreTilian  t.  Pyne,  Salk.  107. 


(19)  "  In  replevin,  because  the  avowant  is  to  have  a  return,  he 
ought  to  make  a  good  title  U  omnibus."  Per  cur.  (xoodman  v.  AyUn, 
Ydv.  148. 

(20)  I  am  not  aware  of  any  authority  for  this  position,  but  it  has 
been  so  considered  in  practice,  and  it  is  confirmed  by  the  case  of 
Sfone  V.  Forsyth,  Dougl.  708.  n.  2,  where  an  avowant  was  considered 
as  a  defendant  within  the  5th  section  of  the  same  statute,  and  holden 
to  he  liable  to  pay  costs  on  the  avowries  found  against  him. 

(21)  Prior  decisions  on  this  point  are  very  contradictory.  I  have 
abridged  the  last  determination,  which  hsuB,  I  believe,  been  con* 
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2.  Of  the  Avowry  for  Damage  feasant.^-The  defendant 
nmy  state  in  his  avowry,  that  the  hens  in  gtwwBslnasoil  and 
freehold^  (without  specifying  whether  he  had  an  estate  in  fee, 
fee-tail,  or  for  life,)  and  that  he  took  the  plaintiff's  cattle  be- 
cause they  were  doing  damage  there.  From  this  plea  it  will 
be  intended,  that  it  is  the  avowanfs  sole  freehold,  and  in  his 
own  right;  consequently,  if  the  avowant  be  seised  merely  in 
right  of  his  wife,  that  ought  to  be  specially  statedifpb^  al- 
though this  general  form  of  pleading  soil  and  fireehoB  be 
allowed,  yet  if  the  defendant  does  not  pursue  this  form,  but 
merely  alleges  that  he  is  s^ed;  without  shewing  of  what 
estate,  the  avowry  will  be  bad  on  special  demurrer'  for  uncer- 
tainty.   So,  it  seems,  if  defendant  plead  by  way  of  justifica* 

7  Bonner  t.  Walker,  Cro.  Slii.  524.        z  Saunders  t.  Husgey,  Cftrth.  9.  1  Ld. 

Raym.  332.    2  Lutw.  1231. 


sidered  as  law  ever  smee.  It  was  recognised  by  Burnett,  J.  in 
George  v.  Kinch,  T.  17  and  18  G.  2.  C.  B.  7  Mod  481.  Leach's  ed. 
where  he  says,  "This  distinction  as  to  traversing  of  commiinds  is 
laid  down  in  TVevilian  v.  Pyne,  namely,  that  in  clausum  /regit,  the 
command  is  not  traversable;  but  it  is  otherwise  in  replevin,  or 
trespass  laid  transitorily,  as  for  taking  cattle  or  goods.  In  trespass 
fuare  clausvm  fregit,  which  is  a  local  trespass,  if  defendant  justify 
an  entry  into  the  close  by  the  command  of,  or  as  bailiff  to  A.,  in 
whom  he  alleges  the  freehold  to  be,  the  plaintiff  cannot  in  lus  re- 
plication traverse  such  command,  because  it  would  admit  the  free- 
hold  to  be  in  A.,  and  not  in  himself,  which  would  be  sufficient  to 
bar  his  action,  although  the  defendant  had  no  such  command*; 
for  it  is  not  material  that  the  defendant  has  done  wrong  to  a  stranger, 
if  it  be  not  any  to  the  plaintiff.  But  in  replevin  or  trespass  for 
taking  goods  or  cattle,  if  the  defendant  justify  by  a  command  from, 
or  as  bailiff  to  A.,  in  whom  he  states  a  title  to  tdie  them  as  for  dis- 
tress or  other  cause,  there  it  may  be  material  to  traverse  the  com- 
mand or  authority;  for  though  A.  has  a  right  to  take  the  goods  or 
cattle,  yet  a  stranger  who  had  not  any  authority  from  him,  will  be 
liable;  so  that  both  parts  of  the  defendant's  plea  must  be  true,  and 
therefore  an  answer  to  any  part  is  sufficient. "  In  Robson  v.  Doug* 
las,  Trin.  1681,  C.  B.  Freem.  535,  it  was  admitted  by  the  court,  that 
the  plaintiff  in  replevin  might  traverse  the  defendant's  being  bailiff. 
If  the  reader  wishes  to  pursue  this  subject,  he  will  find  the  authorities 
bearing  upon  this  point  collected  in  Serjeant  Williams's  Saunders, 
vol,  1.  p.347.  c.  note  (4). 

•  This  distinction  is  now  exploded,  and  the  plaintiff  may  traverse  the  com- 
mand in  trespass  qu.  d.  fr.  as  well  as  in  Replevin.  Chambers  v.  Donaldson, 
11  East,  65. 
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tion  of  the  takiiig,  that  he  was  possesseil  (22)  of  a  messuage^ 
with  common  appurtenanty  and  that  the  plaintaflfs  catde  were 
doing  damage  on  the  common^  and  condnde  in  bar  wUhoni 
praising  a  return,  such  plea  is  bad^.  Aa  tenants  in  common 
must  join  in  actions  concerning  the  personalty^  one  tenant 
in  common  cannot  avow  alone  for  tajdng  cattle  damage  fear- 
sant;  because  it  is  an  injury  to  the  possession,  and  an  avowrj- 
of  this  kind  is  in  the  nature  of  a  dedaration  in  trespass  f(»ran 
injury  done  to  the  possession.  An  avowry  for  damage  feasant 
in  a  place  where  the  avowant  had  a  right  of  commonT,  must 
allege  special  damage,  viz.  that  the  avowant  could  not  enjoy 
his  common  in  so  ample  and  beneficial  a  manner.  The  d&* 
darations  of  the  person  under  whom  a  defendant  makes  oog^ 
nizance  are  not  evidence  for  the  plaintiff'. 

Pleas  in  Bar.  Escape  through  Defect  of  Fences. — ^In  a 
plea  in  bar  of  an  avowry  for  taking  cattle  damage  feasant, 
viz.  that  the  cattle  escaped  from  a  public  highway  into  the 
locus  in  quo  J  through  defect  of  fences,  it  must  be  shewn,  that 
they  were  passing  on  the  highway  when  they  escaped ;  it  ia 
not  sufficient  to  state,  that  being  in  the  highway  they  escaped; 
for  that  word  is  equivocal,  and  does  not  shew  wnether  the 
cattle  were  passing  and  repassing,  or  whether  they  were  tres- 
passing on  the  highway^  (23).    The  general  rule  of  law  is, 

u  Hawkins  y.  Eckles,  2  Boi.  &  Pul.    y  Woolton  v.  Salter,  3  Lev.  104. 

359.  z  Hart  ▼.  Horn,  2  Campb.  92. 

z  Culley  V.  Spearman,  2  H.  Bl.  386.       a  Boyaston  y.  Payne,  2  H.  Bl.  627. 


(22)  Tliere  is  a  diflerence  in  this  respect  between  replevin  and 
tresgass  for  taking  cattle  or  goods  ;  for  to  trespass  for  taking  cattle 
or  goodfl,  the  ddendant  may  plead  generally  that  he  was  possessed 
of  a  dose,  and  that  he  took  the  cattle  or  goods  damage  feasant 
therein.  Anon.  Salk.  643.  11  Mod.  219.  S.  C.  at  videtur,  under 
the  name  of  Harrington  v.  Bush.  Searl  v.  Bunion,  2  Mod.  70. 
Longford  v.  Webber,  Garth.  9.  3  Mod.  132.  S.  C.  The  reason  of 
this  distinction  appears  to  be  this,  that  where  the  interest  of  the 
land  is  not  in  question,  the  defendant  may  justify  upon  his  own 
possession  against  a  wrong  doer.  But  such  a  justification  will  not 
be  good  as  against  the  person  who  has  the  title  to  the  land,  and  who 
makes  an  entry  in,  and  puts  the  cattle  or  goods  there  in  pursuance  of 
that  title.     Taylor  v.  Eastwood,  1  East,  212. 

(23)  "  If  the  cattle  of  one  person  escape  into  the  land  of  another, 
it  is  not  any  excuse  that  the  fences  were  out  of  repair,  if  the  cattle 
were  trespassers  in  the  close  whence  they  came."  Per  Heath,  J.  in 
Dovaston  v.  Payne,  2  H.  Bl.  527.  See  also  a  similar  opinion  ex- 
pressed by  Wilmot,  C.  J.  in  3  Wils.  126. 

So  in  an  action  for  digging  a  pit  in  a  common,  into  which  the 
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that  a  person  is  only  bound  to  take  care  that  his  cattle  do  not 
wander  from  his  own  land  and  trespass  upon  the  land  of 
others.  He  is  under  no  legal  obligation^  therefore^  to  keep 
up  fences  between  adjoining  closes^  of  which  he  is  owner ; 
and  even  where  adjoining  lands^  which  have  once  belonged  to 
different  persons^  one  of  whom  was  bound  to  repair  the  fences 
between  the  two,  afterwards  become  the  property  of  the  same 
person,  the  pre-existing  obligation  to  repair  the  fences  is  de- 
stroyed by  the  unity  of  ownership.  And  where  the  person^ 
who  has  so  become  the  owner  of  the  entarety  afterwards  parts 
with  one  of  the  two  closes,  the  obligation  to  repair  the  fences 
will  not  revive,  unless  express  words  be  introduced  into  the 
deed  of  conveyance  for  uiat  purpose,  Per  Bayley,  J.  in  Boyle 
V.  Ta$nb^,  6  B.  &  C.  337. 

Riff?U  of  Ctnnmon. — To  an  avowry  for  damage  feasant,  a 
right  or  common  may  be  pleaded  in  bar  (24).  In  a  prescript 
tion  for  a  right  of  common  during  a  certain  portion  of  tne 
y^ear  only^,  it  must  appear  on  the  face  of  the  plea,  that  the 
right  was  exercised  during  the  time  allowed.  In  an  avowry 
the  defendant  stated^,  that  he  was  seised  in  fee  of  a  messuage, 
with  the  appurtenances  situate,  &c.  ^and  that  he  and  all 
those  whose  estate  he  had  from  time  whereof  kc.  have> 
and  of  right,  during  all  the  time  aforesaid,  ought  to  have  had, 
and  still  of  right  ought  to  have,  common  ot  pasture  in  the 
place  in  question  for  a  certain  number  of  cattle  as  appur- 
tenant to  the  messuage.^'  On  special  demurrer,  assigning  for 
cause,  that  it  was  not  stated  in  the  avowry  at  what  time,  or 
for  what  period  of  time,  the  avowant  had  common  of  pas- 
ture in  tlie  place  in  question,  nor  whether  he  had  common 
every  year,  or  in  what  part  or  period  of  the  year ;  the  avoiipy 
was  holden  to  be  bad.  According  to  a  case  in  Coke's  Reports, 
a  copyholder  claiming  common  in  the  soil  of  other  persons 
than  me  lord^,  cannot  prescribe  in  his  ovm  name  on  account 

b  Cro.  Jac.  637.  of  prescription  in  certain  caiM,  and 

c  Hawkins  v.  Eckles,  2  Bos.  and  Put.  particularly  s.  5.  ante,  p.  433.  and 

359.  Mr.  Shelford's  work  on  the  real  pro- 

d  4  Rep.  31 .  b.    But  see  stat.  2  and  3  perty  statutes,  p.  38. 

W.  4.  c.  71,  for  shortening  the  time 


plaintiff's  mare  fell  and  was  killed ;  it  was  holden,  that  the  declara- 
tion ought  to  have  stated,  that  the  mare  was  lawfully  on  the  common* 
otherwise  the  digging  the  pit,  as  against  the  plaint^,  was  justifiable, 
and  althoi^h  the  plaintiff's  mare  fell  in,  yet  it  was  damnum  abs^ 
injurid.    Mlyth  v.  Topham,  Cro.  Jac.  158. 

(24)  For  the  nature  of  this  right,  see  ante,  tit.  Common. 
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of  the  weakness  of  his  estate;  he  ou^t  to  prescribe  in  the 
name  of  the  lord,  vix.  ^^that  the  lord  of  the  manor  and  all  his 
ancestors,  and  all  those  whose  estate  he  has,  had  common  in 
such  place  for  himself  and  his  tenants  at  wiU,'^  &c.  But  where 
a  copyholder  claims  common  in  the  soil  of  the  lord,  then  he 
cannot  prescribe  in  the  name  of  the  lord ;  for  the  lord  cannot 
prescribe  to  have  common  in  his  own  soU,  and  as  the  copy* 
holder  cannot  prescribe  in  his  own  name,  he  must  allege^ 
that  ^'within  the  manor  there  is  a  custom  from  time  imme- 
morial, that  all  customary  tenants  of  certain  messuages  have 
common  in  such  a  place,^^  &c.  ^'  If  the  issue  be  on  a  right  of 
common,  which  depends  on  a  custom  pervading  the  whole 
manor,  die  evidence  of  a  commoner  is  not  admissible,  because 
as  it  depends  upon  a  custom,  the  record  in  that  action  would 
be  evidence  in  a  subsequent  action  brought  b^  that  very  wit- 
ness to  try  the  same  right;  therefore  there  is  a  good  reason 
for  not  receiving  his  testimony  in  such  case*  But  the  same 
reason  does  not  hold  where  common  is  claimed  by  prescripr 
tion  in  right  of  a  particular  estate ;  because  it  does  not  follow, 
if  A*  has  a  prescriptive  right  of  common  belonging  to  his 
estate,  that  B.,  who  has  another  estate  in  the  same  manor, 
must  have  the  same  right ;  neither  would  the  judgment  for  A. 
be  evidence  for  B«;  and  yet  there  are  cases,  which  lay  it  down 
as  a  general  rule,  that  one  commoner  is  in  no  case  a  witness 
for  anotherV^  The  plaintiff  prescribed  c^  for  common  of  pas- 
ture, upon  Hampton  Common,  for  all  cattle,  levant  and 
couchant  upon  his  ancient  messuage,  &c.  as  appurtenant 
thereto,  ana  declared  that  the  defendant  was  bound,  by  reason 
of  his  occupation,  to  repair  the  fence  of  his  dose  contiguous 
to  the  common,  and  permitted  it  to  be  ruinous,  whereby  the 
pl&itifff s  cattle  escaped,  and  plaintiff  lost  the  use  of  them. 
At  the  trial,  the  plaintiff  called  several  witnesses,  inhabitants 
of  Hampton,  who  deposed,  that  all  inhabitants  of  Hampton, 
paying  diurch  and  poor,  had  a  right  to  turn  their  cattle  upon 
the  common.  The  court  held,  that  the  question  to  be  consi- 
dered was,  whether  commoners,  having  a  common  interest  in 
the  preservation  of  this  hedge,  could  be  competent  witnesses 
for  each  other  ?  It  might  be,  that  no  one  was  bound  to  repair 
it.  It  might  be,  that  a  hayward  was  usually  paid  by  the 
commoners  to  keep  their  cattle  on  the  common.  But  the 
production  of  this  record  would  be  evidence  for  another  com- 
moner, that  the  occupier  of  the  adjacent  land  was  bound  to 

e  Gateward's  case,  6  Rep.  60.  b.  g  Anscomb  v.  Shore,  1  Taunt.  261. 

f  Per  BuUer,  J.  in  Walton  v.  Shelley, 

1  T.  R.  302.  Harvey  v.  Ck>lli8on, 

ante,  p.  430.  S.  P. 


't 
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repair  this  fence.    The  commoner^  therefore,  would  derive  an 
advantage,  by  exonerating  himself  from  the  chai^  of  main- 
taining  a  hayward,  if  he  could  throw  on  this  defendant  the 
charge  of  repairing  the  hedge,  and  consequently,  he  was  in- 
terested in  tiie  event  of  the  suit.    But  now  by  stat.  3  and  4 
W*  4.  c.  42.  ss.  26,  7,  witnesses  interested  solely  on  account 
of  the  verdict  or  judgment  are  admissible.  See  ante,  p.  833,  n. 
There  may  be  cases  in  which  the  witness  has  a  direct  interest 
independent  of  the  verdict  and  judgment.    Thus,  a  tenant^ 
who  is  called  in  ejectment  for  the  purpose  of  establishing  his 
lessor's  title,  has  a  direct  interest  to  secure  his  own  posses- 
sion under  die  lease ;  such  witness,  therefore,  is  still  incom- 
petent.   But,  where  there  is  not  any  immediate  benefit  re- 
sulting to  the  witness  from  the  termination  of  the  suit  one 
way  or  the  other,  and  his  interest  arises  solely  on  the  suppo- 
sition that  if  a  subsequent  action  were  brought,  his  defence  to 
that  action  would  be  the  recovery  in  this  action,  then  the 
statute  applies^.    So  if  a  right  of  way  be  pleaded  for  the  in- 
habitant householders  of  M.  to  fetch  water,  an  inhabitant 
householder  of  M.  may  be  examined  as  a  witness^  in  support 
of  this  plea,  under  the  statute.    The  lord  of  a  manor  may,  in 
irespect  of  common  land  in  his  own  manor,  have  a  right  to 
turn  his  own  sheep  on  the  common  of  an  adjoining  manor^* 
A  custom  that  every  inhabitant  within  any  ancient  messuage 
in  an  ancient  vill^,  by  reason  of  his  commorancy  therein,  has 
had  common  in  the  place  in  question,  is  bad ;  for  inhabitants, 
unless  they  are  incorporated,  cannot  prescribe  to  have  profit 
in  anothers  soil,  but  only  in  matters  of  easement,  as  in  a  way 
to  a  church,  or  in  matters  of  discharge,  as  to  be  discharged  of 
toll  or  of  tithes.    But  although  inhabUamis,  on  account  of  the 
vagueness  of  the  description  cannot  claim  a  right  in  alitno 
Boloj  yet  the  occupiers  of  houses  may  set  up  a  custom  to  cut 
turves,  and  occupiers  of  lands  may,  by  custom,  claim  a  right 
in  dlieno  solo.  Adm.  per  cur.  in  Bean  v.  Bloom,  2  Bl.  R.  928. 
Where  a  prescriptive  right  of  common  is  pleaded>^,  and  issue 
is  joined  on  the  prescription,  and  there  is  a  verdict  in  favour 
of  the  right,  the  want  of  averring  that  the  plaintiff's  cattle 
were  in  diat  part  of  the  land  in  which  the  common  is  claimed, 
or  that  the  cattle  were  levant  and  couchant  upon  the  land  of 
the  plaintiff,  is  aided  by  the  statute  of  jeofail.    See  new  rule 
as  to  pleas  of  common  of  pasture  for  divers  kinds  of  cattle  and 
similar  rights,  under  title  common,  ante,  p.  432,  3. 

h  Bowman  v.  Willis,  3  Bingh.  N.  C.  k  E.  of  Sefton  t.  Court,  5  B.  &  C.  917. 

669.  1  Smith  v.  Gatewood,  Cro.  Jac.  162. 
i  Knigbt  r.  Woore,  7  C.  aod  P.  268.        6  Rep.  50.  b. 

Williams,  J.  m  Stemiel  ▼.  Hog,  1  Saund.  225. 
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Temkr  of  Jmentbj^^Testtdcr  of  amends  b^fbre  the  taking 
of  a  distress  makes  the  distress  unlawful,  and  in  such  case  an 
action  of  trespass  may  be  maintained  for  faking  the  catde^. 
Tender  of  amends  after  distress^  and  before  impounding, 
makes  the  detainer  unlawful,  and  gives  the  plaintiff  a  right  of 
action  for  detaining  his  cattle.  In  a  case  where  die  sheep 
damage  feasant  had  been  distrained  by  the  avowant,  and 
having  been  placed  in  an  outhouse,  about  200  yards  from  the 
place  where  tiiey  were  taken,  the  plaintiff's  son  applied  to  the 
avowant's  wife  tor  the  sheep,  no  one  else  being  on  the  pre- 
mises. The  plaintiff^s  son  nad  done  business  l^ore  with  the 
avowant's  wife  on  die  subject  of  impounding  the  same  sheep. 
Upon  being  asked  what  amends  she  required,  she  said  2Ss.  if 
they  did  not  impound  the  sheep,  and  25s.  if  they  took  them  to 
the  public  pound  at  Leominster.  On  the  part  of  the  avowant, 
it  was  contended,  that  the  tender  came  too  late,  the  sheep 
being  already  impounded ;  but  the  court  ruled  otherwise,  ob- 
serving, that  the  pound  which  will  exclude  a  tender,  must  be 
a  poimd  in  which  the  cattle  are  no  longer  in  the  custody  of 
the  party,  but  in  the  custody  of  the  law;  here  the  agent  of 
the  distrainer  (for  the  wife  must  be  so  considered,)  admitted 
that  the  sheep  were  destined  for  another  pound,  and  conse- 
quently the  tender  was  good.  The  stat.  21  Jac  1.  c.  16.  s.  5, 
by  which  it  is  enacted,  ^^  that  in  all  actions  of  trespass  quare 
ehnman  Jregit  wherein  the  defendants  shall  disclaim  in  ih.&r 
|dea  to  make  any  title  or  daim  to  the  land  in  which  the  tres- 
pass is  by  declaration  supposed  to  be  done,  and  the  tres- 
pass be  by  n^ligence,  or  involuntary,  the  defendants  shall  be 
admitted  to  plead  a  disclaimer,  and  that  the  trespass  was  by 
negligence  or  involuntary,  and  a  tender  or  offer  of  sufficient 
amends  for  such  trespass  before  action  brought,'^  is  confined 
to  actions  of  trespass,  and  does  not  extend  to  replevin^ 

Avowry,  ^c.for  Rent  Arrear* — ^At  the  common  law,  it  was 
necessary  for  a  termor,  in  an  avowry  for  rent  due  from  his 
tenant,  to  shew  out  of  what  estate  and  in  what  manner  the 
term  was  derived,  because  particular  estates  being  created  by 
agreement  of  the  parties  out  of  the  primitive  estate,  it  was 
the  office  of  the  court  to  judge,  whether  the  primitive  estate 
and  agreement  were  sufficient  to  produce  the  particidar  estate  P. 
To  obviate  the  difficulties  which  the  avowant  for  rent  arrear 
had  to  encounter  in  setting  forth  long  and  intricate  titles,  it 
was  enacted  by  stat.  11  G.  2.  c.  19.  s.  22,  that  defendants  in 

n  2  iDst  107.  p  Scilly  y.  Dally,  Salk.  562.  Carth. 

o  Allen  V.  Bailey,  Lutw.  1596.  445.  Ld.  Raym.  331.  S.  C.  Reynolds 

V.  Thorpe,  Str.  796. 
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replevin  might  avow  er  make  o^nisance  generally j  that  the 
plaintiff  in  replevin^  or  other  tenant  of  the  lands,  whereon  the 
distress  was  made,  enjoyed  the  same  under  a  grant  or  demise 
at  such  a  certain  rent  during  the  time  wherein  the  rent  dis- 
framed  for  incurred,  which  rent  was  then  and  stiU  remains 
due;  or  that  the  place,  where  the  distress  was  taken,  was 
parcel  of  such  certain  tenements  holden  of  such  honour,  lord- 
ship, or  manor,  for  which  tenements  the  rent,  relief,  heriot, 
or  other  service  distrained  for,  was  at  the  time  of  such  dis- 
tress, and  still  remains  due  (25),  without  further  setting  forth 
the  grant,  tenure,  demise,  or  tide :  and  if  the  plaintiff  shall 
become  nonsuit,  discontinue,  or  have  judgment  against  him, 
defendant  shall  recover  double  costs.  It  is  not  necessary  in 
an  avowry  for  rent  under  this  statute,  to  aver  that  the  rent 
continued  in  arrears  at  the  time  of  making  the  avowry. 
Ayowries  for  distress  for  rent,  var^ng  the  amount  of  rent 
reserved,  or  the  time  at  which  rent  is  payable,  are  not  allowed 
under  the  new  rales.  The  statute  does  not  extend  to  a  rent 
charge'.  Proof  of  payment  of  rent  to  the  avowant  is  prim& 
fade  evidence',  that  he  is  owner  of  the  land.  Evidence  that 
plaintiff  held  under  an  agreement  for  a  lease,  (where  rent  has 
not  been  paid,)  will  not  support  an  avowry  or  cognisance  under 
this  statute,  viz.  that  plaintiff  held  by  virtue  of  a  demise ;  for 
there  is  not  any  demise  either  expressed  or  implied^  Secus, 
where  rent  has  been  paid^.  Tenant  from  year  to  year,  during 
a  current  year,  entered  into  an  agreement  for  a  lease  to  be 
granted  to  him  and  A.  B. ;  and  from  that  time  A.  B.  entered 
and  occupied  jointly  with  him.  It  was  holden',  that  by  this 
agreement  and  the  joint  occupation  under  it,  the  former  te- 
nancy was  determined  although  the  lease  contracted  for  was 
never  granted.  The  sum  stated  in  the  avowry  or  cog- 
nizance to  be  due  for  rent  is  not  material ;  for  if  it  appears 
that  less  rent  is  due  than  defendant  has  avowed  or  made  cog- 
niiance  for,  yet  is  he  entitled  to  recover  for  so  much  as  is  duel. 

q  CUifce  T.  DtTiet,  7  Taunt.  72.  u  Knigbt  t.  Benett,  3  Bingh.  361. 

r  Bulpit  T.  Clarke,  1  Boa.  k.  Pul.  N.  R.  z  Hamerton  t.  Staad,  3  B.  ft  C.  478. 

66,  y  Said  by  Lord  Ellenborou|^h,  C.  J.  in 
a  nogera  t.  Pitcher,  6  Taunt.  202.  Forty  v.  Imber,  6  Eaat,  437.  to  be  the 

t  Began  v.  Jobnaon,  2  T&unt.  146.  conatant  practice. 


(25)  NU  habmt  in  tenementia  cannot  be  pleaded  in  bar  to  an 
avowry  for  rent  arrear  nnder  this  statute.  Syllwan  v.  Stradlmff, 
2  Wils.  208.  Nor  a  plea  which  amounts  to  nil  haboit.  Alchome  v. 
dmme,  2  Bingh.  54.  See  also  Parry  ▼.  Houee,  Holt,  N.  P.  C.  489. 
But  see  post,  p.  1226.  Taylor  v.  Zamira. 
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Where  the  avowry  is  for  parcel  of  a  rent*,  or  penalty*  ©nly, 
it  ought  to  shew  that  the  residue  has  been  satisfied  or  dis- 
charged, otherwise  it  will  be  bad  on  demurrer^.  If  the  defen- 
dant  avow  for  so  much  rent  arrear^,  part  whereof  is  not  due  at 
the  time  of  the  distress,  and  enters  judgment  for  the  whole,  it 
will  be  error:  but  it  may  be  cured  before  jud^ent,  by  abat- 
ing the  avowry  as  to  the  part  not  as  yet  due^.  Money  may  be 
paid  into  court  on  an  avowry  for  rent  arrear^  A  rent  is 
granted  to  A.  for  a  term  of  years,  with  a  clause  in  the  deed, 
that  A.  and  his  heirs  may  distrain  for  the  rent  during  the  term; 
A.  dies ;  the  executor  shall  have  the  rent  and  distrain  for  it^ 
and  not  the  heir^  One  joint  tenant  may  distrain  for  the  whole 
rents,  but  he  ought  to  avow  for  part  only  in  his  own  right, 
and  for  the  residue  he  ought  to  make  cognizance  as  bailiff  to 
his  companion.  Parceners  must  loin  in  an  avowry  for  rent 
arrear^.  A.  and  B.  were  tenants  m  common  in  fee  of  land* ; 
A.  granted  a  lease  for  years  of  his  moiety  to  C.  reserving  a 
rent ;  C.  assigned  the  lease  to  B. ;  it  was  holden,  that  A.  might 
distrain  upon  B.  for  rent  arrear,  and  avow  for  taking  the  dis^ 
tress  in  any  part  of  the  land.  An  avowry,  justifying  the 
taking  a  distress  for  rent  arrear  for  ready-furnished  lodging,  is 
good ;  it  having  been  holden,  that  a  landlord  is  entided  to 
distrain  for  the  rent  of  ready-fiimished  lodgings^. 

Pleas  in  bar.  Eviction. — ^To  an  avowry  for  rent  arrear, 
the  plaintiff  may  plead  in  bar  an  eviction  or  expulsion ;  for 
that  occasions  a  suspension  of  the  rent.  But  care  must  be 
taken,  that  an  absolute  eviction  is  stated  in  the  plea,  or  at 
least  such  facts  as  amount  in  law  to  an  eviction ;  for  where, 
to  an  avowry  for  rent  arrear  for  a  dwelling-house^,  the 
plaintiff  pleaded,  that  the  defendant  pulled  down  a  sum* 
mer-house,  part  of  the  premises,  whereby  the  plaintiff  was 
deprived  of  the  use  thereof;  it  was  holden  that  the  plea  was 
insufficient,  because  it  stated  merely  atrespass,  and  not  an  evic- 
tion. See  Neak  V.Mackenzie,  2  Cr.  M.  &R.  84;  5  Tyrw.  1 10*. 

Non  dimisit.  Nan  tenuit. — ^The  most  usual  pleas  in  bar  to 
an  avowry  for  rent  arrear  are,  1.  Non  dimisit,  that  is,  that 
the  avowant  did  not  demise ;  2.  Non  tenuit  modo  et  forma, 
or  that  the  plaintiff  did  not  hold  the  land  in  manner  and 

t  Hunt  ▼.  Brainesi  4  Mod.  402.  f  Darrel  v.  Wilson,  Cro.  Eliz.  644. 

a  Holt  V.  Sambach,  Cro.  Car.  104.  g  5  Mod.  73.  12  Mod.  96. 

b  Johnson  y.  Baines,  12  Mod.  84.  h  Steadman  t.  Bates,  Ld.  Raym.  64. 

c  Richards  v.  Cor^orth,  Salk.  680.  i  Snelgar  v.  Henston,  Cros.  Jac.  611. 

d  See  1  Williams's  Saunders,  285.  n.  k  Newman  v.  Anderton,  2  Bos.  &  PuU 

6.  8.  and  Harrison  v.  Bamby,  5  T.  R.        N.  R.  224. 

248.  1  Hunt  v.  Cope,  Cowp.  242. 
e  Vernon  v.  Wynne,  1  H.  Bl.  24. 
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form^  &c.  When  issue  is  joined  on  the  non  tenuit  modo  et 
form&,  the  defendant  is  not  holden  to  strict  proof  as  to  the 
identical  time  during  which  he  alleges  the  tenant  to  have 
faolden  and  enjoyed  the  land,  &c.  demised.  Hence,  where 
the  defendant  made  cognizance  for  two  years  and  a  quarter's 
rent  in  arrear°^,  and  alleged,  that  for  a  long  time,  to  wit,  for 
two  years  and  a  quarter,  ending  on  the  25th  December,  1803, 
the  plaintiff  held  and  enjoyed  the  property  demised,  to  which 
the  plaintiff  pleaded  non  tenuit  modo  et  formd^  and  issue  was 
joined  thereon ;  proof  that  the  plaint^  held  and  enjoyed 
from  the  23d  of  December,  1801,  was  adjudged  sufficient  to 
entitle  defendant  to  a  verdict  for  two  year's  rent.  Where  the 
plaintiff  came  into  possession  under  one  who  had  paid  rent 
upon  distress  by  defendant :  it  was  holden^,  that  after  proof 
of  that  fact,  the  plaintiff  was  estopped  to  dispute  the  defen- 
dant's title  to  the  rent.  Where  the  plaintiff  did  not  originally 
receive  the  po$ses9ion  of  the  land  Jrom  the  aioowa$U,  it  is  com- 
petent to  the  plaintiff,  although  he  has  paid  rent  to  the 
avowant,  or  otherwise  acknowle^ed  the  avowant  as  landlord^ 
to  rebut  the  supposed  title  of  the  avowant,  by  shewing  that 
he  paid  rent  under  circumstances  which  did  not  entide  the 
avowant  to  the  rent.  And  such  evidence  may  be  given  on 
the  issue  non  tenuit  modo  et  form&^.  Declaration  for  taking 
plaintiff's  com  in  four  closes,  naming  them.  Avowry,  that 
ndaintiff  held  the  closes  in  which,  &c.  under  a  certain  rent,  &c, 
Hea,  non  tenuit.  The  evidence  was,  that  the  plaintiff  held 
the  four  closes  mentioned  in  the  declaration,  and  two  others 
also,  at  the  rent  mentioned  in  the  avowry ;  it  was  holdenP, 
that  the  proof  supported  the  avowry ;  for  each  part  of  the 

m  Forty  ▼.  Imber,  6  East,  434.  ter  he  may.  Per  Bayley,  J.,  in  Cor- 
a  Cooper  ▼.  filandy,  1  Bingfa.  N.  C.  nish  v.  Searell^S  B.  and  C.  475.  See 
45.  recognizing  Panton  v.  Jones,  alio  another  distinction  in  Hopcraft 
9  Campb.  372.  v.  Keys,  9  Bingh.  613.  where  defen- 
o  Rogers  t.  Pitcher,  6  Taunt  202.  See  dant  having  only  a  defeasible  title 
also  Williams  ▼.  Bartholomew,  1  demisedto  plaintiff  for  years;  before 
Bos.  k  Pul.  326.  Gravenor  t.  Wood-  the  first  quarter's  rent  was  due,  plain- 
house,  1  Bingh.  38.  Fenner  t.  Dup-  tiff  was  evicted  by  title  paramount  to 
lock,  2  Bingh.  10.  Gregory  ▼.  d^endant's,  and  remained  out  of 
Doidge,  3  Bingh.  474.  8.  P.  Brook  possession  for  some  weeks ;  he  then 
▼•  Biggs,  2  Bingh.  N.  C.  572.  In  Ro-  entered  again  under  a  new  agreement 
gers  V.  Pitcher,  and  Gravenor  v.  with  the  person  who  had  so  evicted 
Woodhouse,the  distinction  is  pointed  him;  it  was  hoIden,thata  distress  which 
out  between  the  case  where  a  person  had  been  taken  by  the  defendant, 
has  actually  received  possession  from  could  not  be  sustained ;  and  that  the 
one  who  has  no  title,  and  the  case  eviction  might  in  this  case  be  given 
where  he  has  merely  attorned,  by  in  evidence  on  the  issue  of  non  tenuit. 
mistake,  to  one  who  has  no  title.  See  also  Doe  d.  BuUen  v.  Mills,  2  Ad. 
In  the  former  case,  the  tenant  caimot  and  EIL  17.  and  ante,  under  title 
(except  under  very  special  circum-  Ejectment,  p.  700. 
stances,)  dispute  the  title;  in  the  lat-    p  Hargrave  v.  Shewin,  6  B.  &  C.  34. 

VOL.  If.  2  M 
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land  was  liaUe  to  the  whole  rent;  the  tenant^  therefore^  held 
the  portion  of  the  land  mentioned  in  the  declaration  at  the 
whole  rent,  and  a  distress  for  the  whole  might  have  been  taken 
on  that  or  any  part.  But  the  contract  on  which  the  rent 
becomes  due  must  be  truly  stated;  hence  where  avowry 
alleged  that  the  plaintiff  held  at  a  yearly  rent  of  £170,  as 
tenant  to  A. :  On  fum  temtit  modo  et  formdy  it  was  holden^ 
that  proof  that  plaintiff  held  as  tenant  to  defendant  of  two- 
thirds  only  at  a  rent  of  £170  for  the  whole^  was  a  variance* 
So  where  defendant  avowed  on  a  contract  for  £100,  and 
proved  a  demise  at  15«.  an  acre^  amounting  to  £111^  it  was 
nolden*^  a  variance.  Cognizance  by  defendant  as  bailiff  to  R.  W. 
for  rent  arrear  on  a  demise  firom  R.  W.  Plea,  non  tenuit. 
It  appeared  by  the  lease,  that  R.  W.  was  a  receiver  appointed 
by  Chancery,  in  a  cause  wherein  A.  was  plaintiff  and  B.  de- 
fendant ;  the  reddendum  was  to  R.  W.  or  any  future  receiver. 
Verdict  for  defendant,  which  the  court  refused  to  set  aside  % 
observing,  that  plaintiff  could  not  take  a  lease  from  R.  W. 
and  then  turn  round  and  say  that  he  did  not  demise.  The 
defendant  made  cognizance,  first,  under  a  demise  by  A.  to 
B. ;  2dly,  under  a  demise  from  B  to  the  plaintiff.  Plea  in  bar 
to  each  cognizance.  The  defendant  may  at  the  trial  abandon 
the  second  cognizance  and  examine^  B.  in  support  of  the  first 
issue,  B.'  stating  on  the  voir  dire,  that  he  did  not  employ  the 
attorney. 

Riens  in  Arrear. — ^Riens  in  arrear,  or  no  rent  in  arrear, 
may  be  pleaded  in  bar  to  this  avowry ;  but  such  plea  ought 
to  conclude  to  the  country ;  for  where  de  injurid  sua  prqprid 
nbsqtie  hoc  quod  redditus  fait  in  aretro  was  pleaded  to  a  cog- 
nizance for  rent  arrear;  it  was  holden^  ill,  on  special  de- 
murrer, as  putting  the  defendant  to  an  unnecessary  replica- 
tion. This  plea  admits  the  holding  to  be  as  stated  in  the 
avowry ;  hence  if  the  avowry  state  that  the  plaintiff  held  the 
premises  under  a  rent  reserved  quarterly,  under  the  issue  riens 
in  arrear,  the  plaintiff  will  not  be  permitted  to  shew  that  he 
held^  under  a  rent  reserved  half  yearly.  A  general  plea  of 
de  injurid  sud  prqprid  abs^.  tali  causd  to  an  avowry  or  a 
cognizance  for  rent  arrear  will  be  bad^,  on  special  demurrer ; 
for  this  general  plea  can  be  pleaded  only  "where  the  defen- 
dant's plea  rests  merely  upon  matter  of  excuse,  and  not  upon 

q  Philpott  V.  Dobbinson,  6  Bingb.  104.  in  Upton  ▼•  Curtis,  1  Bingb.  210. 
r  Brown  ▼.  Sayce,  4  Taunt.  320.  was  questioned. 

8  Dancer  ▼.  Hastings,  4  Bingb.  2.  u  Horn  y.  Lewin,  Salk.  583. 

t  King  V.  Baker,  4  Nev.  and  M.  228.  x  Hill  t.  Wrigbt.  2  Esp.  N.  P.  C.  670. 

in  wbicb  tbe  accuracy  of  tbe  report  y  Jones  v.  Kitchen,  1  Bos.  &  PuL  76. 
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any  matter  of  interest  or  authority,  mediately  or  immediately 
derived  from  the  plaintiff,  or  any  commandment'/' 

Tender  of  Arrears. — ^The  same  rule  holds  in  this  case  as  in 
the  case  of  tender  of  amends  for  damage  feasant^;  for  if  the 
tenant,  before  distress,  tender  on  the  hmd  the  arrears  of  rent, 
the  taking  of  the  distress  becomes  wrongful,  and  the  tenant 
may  maintain  trespass  for  the  caption :  but  if  the  distress  has 
been  made,  and  before  impouncung  the  arrears  are  tendered, 
then  the  detainer  only  is  unlawfiil,  and  the  tenant  must  bring 
detinue.  But  it  is  incumbent  on  a  party  pleading  a  tender 
to  be  accurate  in  his  plea,  and  to  prove  a  tender  to  the  lull 
amount  stated*'.  Hence  where  defendant  pleaded  nothing  in 
arrear  beyond  £16,  and  pleaded  a  tender  of  that  sum ;  proof 
of  a  tender  of  £15: 16#.  was  holden<^  insufficient^  althougn  the 
latter  sum  only  was  proved  to  be  due  for  rent. 

4.  Property. 

The  defendant  may  plead  property  in  himself,  in  bar  of  the 
action^,  and  this  plea  may  conclude  with  a  prayer  for  a  re- 
turn and  damages^.  So  property  in  a  stranger  may  be 
pleaded  in  bar^,  and  the  conclusion  of  this  plea,  praying  a 
return,  is  goodsr.  So  it  is  a  good  plea  to  say,  that  the  pro- 
perty is  to  the  plaintiff  and  to  a  stranger ;  and  where  there 
are  two  plaintiffs,  that  the  property  is  to  one  of  them\ 

5.  StattUes: 

1.  0/ Limitations, 

2.  Of  Set'Of, 

1.  Stat,  qf  Limitations. — ^Bystat.  21  Jac.  1.  c.  16.s.  3,  ao* 
tions  of  replevin  shall  be  commenced  and  sued  within  six 
years  after  the  cause  of  action.  Hence  actio  non  accrevU 
infra  sex  annos  is  a  good  plea  in  bar  in  replevin. 

2.  Set-off. — ^There  cannot  be  a  set-off  in  replevin.  Avowry 
for  rent  arrear  [plea,  riens  in  arrear"]  and  issue  thereon. 
Plaintiff  had  given  a  notice  of  setoff*,  and  offered  to  support 

E  dogate's  case,  8  Rep.  66.  b.    See  e  Presgrave  v.  Saunders,  1  Salk.  5. 

the  learned  comments  on  this  case  In  f  Butdier  v.  Porter,  Carth.  243. 

Selby  V.  Bardons,  3  B.   &  Ad.  2.  g  Parker  v.  Mellor^Ld.  Aaym.  21.  and 

Doct.  pi.  114,  115.  Carth.  398. 

a  2  Inst.  107.  hi  Inst.  146.  b. 

b  John  ▼.  Jenkins,  1  Cr.  and  M.  227.  i  Absalom  v.  Knigrht,  C.   B.  £.    16 

3  Tyr.  1 70.  G.  2.  Barnes,  450. 4to.  ed.  Bull.  N.  P. 

c  John  V.  Jenkins,  1  Cr.  and  M.  227.        181.  S.  C.   Graham  v.  Fraine,  B.  R. 

3  Tyr.  170.  H.  24  G.  2.  Lacock  v.  Tuffhell,  B. 

d  Wildman  v.  Norton,  1  Ventr.  249.  R.  E.  57  G.  3.  B.  P.  B.  499.  S.  P. 

2M  2 
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it  by  evidence  at  the  trial ;  but  Denison,  J.  reiected  it.    The 
court  of  C.  B.  were  of  opinion,  that  the  evidence  was  pro- 
perly rejected,  observing  that  tjiis  case  was  neither  within  the 
letter  nor  the  intention  of  the  statute^.    The  issue  was  spe- 
cial, and  not  general.     It  was  not  an  action  upon  a  personal 
contract.    The  rent  savoured  of  the  realty,  and  the  remedy 
was  by  distress;   replevin,  they  added,  was  a  mixed  action. 
The  judgment,    if  for   the   avowant   must   be  for  a  re- 
turn of  ti^e  cattle.    To  take  the  benefit  of  the  statute,  plain- 
tiff and  defendant  must  plead  properly.    In  debt  on  bond, 
defendant  cannot  set-off  under  non  est  factum  or  solvit  ad 
dieiUf  but  must  plead  specially.    Perhaps  by  way  of  special 
plea  to  the  avowry ^plaifUiff  might  have  pleaded  a  mutual  debt 
sfmore  than  the  rent.    There  could  not  have  been  a  set-off 
by  defendant  under  non  cepit,  nor  could  there  be  for  plaintiff 
imder  riens  in  arrear.    To  an  avowry  for  rent  arrear^^,  the 
tenant  pleaded  that  a  certain  sum  (equal  in  amount  to  the 
rent  arrear)  was  due  for  ground  rent  from  the  avowant  to  the 
original  landlord ;  that  payment  of  that  sum  was  demanded 
of  the  avowant,  who  refused  to  pay  the  same,  whereupon  the 
original  landlord  demanded  payment  of  the  tenant,  and  threat^ 
ened  to  distrain,  and  that  tenant,  in  order  to  avoid  a  distress, 

Eaid  the  ground  rent :  on  demurrer,  the  plea  was  holden  to 
e  good ;  BuUer,  J.  observing,  that  there  was  a  difference  be- 
tween a  payment  and  a  set-off;  the  former  might  be  pleaded 
to  an  avowry,  though  the  latter  could  not.  So  the  tenant 
may  plead^  payment  of  an  annuity  secured  out  of  the  demised 
lands  previously  to  the  demise  to  him,  for  the  arrears  of 
which  the  grantee  had  threatened  to  distrain. 


IX.  Of  the  Judgment  : 

1.  For  the  PlauUiff. 

2.  For  the  Defendant. 

1.  For  the  Plaintiff.— Aa  by  the  nature  of  the  proceedings 
m  replevin  the  goods  distrained  are  dehvered  by  the  sheriff 
to  the  plaintiff;  if  he  recovers,  he  can  have  judgment  for 
damages  only.  If  the  plaintiff  has  judgment  on  a  demurrer, 
the  form  of  entry  is,  ^'that  the  plaintiff  do  recover  his  da- 

b  2  G.  2.  c.  22. 1. 13.  d  Taylor  ▼.  Zamira,  2  Mawh.  R.  22a. 

c  Sapsford  v.  Fletcher>  4  T.  R.  51 1.  6  Taunt  &iA.    S.  C. 
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mages,  by  reason  of  the  premisesV'  whereupon  a  writ  of 
inquiry  is  awarded  to  ascertain  the  damages,  and  on  return  of 
the  inquisition,  final  judgment  is  entered  for  the  damages 
found  by  the  inquisition,  and  costs  4e  incremento.  If  the 
plaintiff  obtains  a  verdict^,  then  the  jury,  on  that  verdict,  as- 
certains the  damages  and  costs,  and  the  judgment  is,  ''that 
the  plaintiff  do  recover  against  the  defendant,  the  damages 
assessed  by  the  jurors,  and  costs  de  incremerUo.^' 

2.  Far  the  Defendant. — ^At  the  common  law,  when  the 
merits  of  a  suit  in  replevin  were  decided  by  a  verdict  for  the 
defendant,  or  judgment  for  him  on  demurrer,  or  confession 
by  the  plaintiff,  the  judgment  for  the  defendant  awarded  him 
a  return  of  the  distress  irreplevisable.  A  different  rule  ob- 
tained in  the  case  of  a  nonsuit,  for  in  that  case  the  defendant 
was  not  entitled  to  this  judgment.  To  remedy  the  inconve- 
nience which  proceeded  from  the  plaintiff,  in  the  case  of  non- 
suits, having  several  replevins  for  one  and  the  same  cause, 
it  was  enacted,  by  stat.  13  Edw.  1.  c.  2,  that  as  soon  as  the 
return  of  the  beasts  should  be  adjudged  to  the  distrainor,  the 
sheriff  should  be  commanded  by  a  judicial  writ  to  return  the 
beasts  to  the  distrainor,  in  whicn  writ  is  to  be  inserted  a  di- 
rection to  the  sheriff  not  to  dehver  the  beasts  without  a  writ 
making  mention  of  the  judgment  given  by  the  jtistices  (29). 
By  this  statute,  if  the  plaintiff  in  replevin  be  once  nonsuited^ 
he  cannot  have  a  new  replevin,  but  must  sue  out  a  writ  ac- 
cording to  the  directions  of  the  statute.  This  writ  is  termed 
a  writ  of  second  deliverance.  It  is  a  judicial  writ,  issuing  out 
of  the  court  of  record  in  which  the  nonsuit  was  had  (30). 
The  writ  of  second  deliverance  Sf,  is  a  supersedeas  in  law  to 
the  sheriff  to  forbear  to  execute  the  writ  de  retamo  habenda 
f 

e  2nd  Book  of  Judgm.  20.  s  2  Id>U  341. 

f  lb. 


(29)  It  appears  from  the  words  printed  in  italicsi  and  those  which 
follow  them  in  the  statute,  viz.  quod  fieri  non  poterit  nisi  per  breve 
quod  exeat  de  rotulis  juatic'  coram  quiints  deducta  fuerit  loquela"  that 
the  proviBions  of  this  statute  are  confined  to  those  cases  where  the 
cause  has  been  removed  into  the  superior  court,  aud  the  plaintiff  has 
been  nonsuited  there.  If  this  be  the  true  construction,  it  will  follow 
that,  80  long  as  the  cause  remains  in  the  county  court,  the  plaintiff 
may  replevy  the  distress  after  nonsuit  there,  and  return  made  in 
infinitum,  as  he  might  before  this  statute. 

(30)  See  the  form  of  this  writ,  Gilb.  Repl.  Cap.  II.  S.  VII.  4. 
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(31)  obtained  on  the  nonsuit  of  the  plaintiff^  if  delivered  to 
the  sheriff  before  return  is  made.  If  upon  the  writ  of  second 
deliverance,  the  party  replagrying  makes  default  a  second  time 
for  any  other  cause,  the  statute  has  provided,  that  the  distress 
shall  remain  irreplevisable  for  ever. 

In  the  case  of  a  distress  for  rent  airear,  the  statute  1 7  Car* 
2.  c.  7?  has  prescribed  to  the  defendant  a  mode  of  proceeding 
in  the  four  following  cases : 

I.  If  the  plaintiff  shall  be  nonsuit,  before  issue  joined,  in 
any  suit  of  replevin  by  plaint  or  writ  lawAilly  removed :  The 
defendant  must  make  a  suggesticm  in  nature  of  an  avowry  or 
cognizance  for  the  rent  arrear,  whereupon  the  court,  upon 
prayer  of  the  defendant,  will  award  a  writ  of  inquiry  touching 
the  sum  in  arrear  at  the  time  of  the  distress,  and  the  value  of 
the  distress.  On  the  return  of  the  inquisition,  the  defendant 
will  have  judgment  to  recover  the  rent  arrear,  if  the  distress 
amounts  to  the  value  of  it ;  if  not,  then  to  recover  the  value 
of  the  distress,  with  full  costs  (32). 

II.  If  the  plaintiff  shall  be  nonsuit,  after  cognizance  or 
avowry  made,  and  issue  joined :  In  this  case  the  jurors  that 
are  impanelled  to  inquire  of  such  issue,  shall,  at  the  prayer  of 
the  defendant,  inquire  concerning  the  sum  of  the  arrears  and 
the  value  of  the  distress,  and  thereupon  the  drfendant  is  enti* 
tied  to  the  same  judgment  as  in  case  I. 

III.  If,  after  cognizance  or  avowry  made,  and  issue  joined, 
the  verdict  shall  be  given  against  the  plaintiff:  As  in  uie  last 
case,  the  jurors  that  are  impanelled  to  inquire  of  such  issue 
shall,  at  uie  prayer  of  the  defendant,  inquire  concerning  the 
sum  of  the  arrears,  and  the  value  of  the  distress  (33),  and 


(31)  But  not  to  the  writ  of  inquiry  of  damages  on  stat.  21  H.  8. 
c.  19.  Salk.  96.  or  on  stat.  17  Car.  2.  c.  7.  Ventr.  64.  2  Wils.  117. 

(32)  For  the  form  of  prayer,  writ  of  inquiry,  and  judgment,  where 
the  distress  amounts  to  the  value  of  the  rent,  see  Lilly's  Entries* 
3d  edition,  1758,  p.  610.  For  the  form  of  the  judgment  where  the 
distress  is  of  less  value  than  the  rent,  see  Tidd's  Practical  Forms» 
1st  ed.  p.  292.  If  the  plaintiff  be  nonprossed  after  defenduit  haa 
avowed,  for  want  of  a  plea  in  bar,  it  seems  unnecessary  to  add  a  sug- 
gestion, the  cause  of  the  distress  being  sufficiently  ascertained  by  the 
avowry.  See  the  form  of  the  writ  of  inquiry  in  this  case,  in  Tidd'a 
Prac.  Forms.     1st  ed.  p.  163,  164. 

(33)  It  most  be  observed,  that  if  the  jurors  give  a  defective  ver- 
dict, e.  g.  if  they  find  the  value  of  the  distress,  but  omit  to  find  the 
sum  of  the  arrears,  this  omission  cannot  be  supplied  by  a  writ  of 
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thereupon  die  defendant  is  entitled  to  the  same  judgment  as 
in  case  I. 

IV.  If  judgment  be  given  upon  demurrer  for  the  avowant 
or  person  making  the  cognizance :     In  this  case  the  court,  at 


inquiry;  because  the  statute  directs  that  the  jarors,  who  are  impan« 
uelled  to  try  the  issue,  shall  inquire  concerning  the  sum  of  the 
arrears.  Sheape  v.  Culpepper,  1  Lev.  255.  The  case  of  Sketqw 
V.  Culpepper  was  recognised  by  Lord  Hardwicke,  C.  J„  in  12.  v.* 
Kynaston,  B.  R.  T.  10  G.  2.  MS.  where  it  was  holdai,  that  the 
court  could  not  supply  a  defective  verdict,  where  several  traverses 
had  been  taken  on  a  return  to  a  mandamus,  under  the  statute 
9  Ann.  c.  20,  and  the  jury  had  omitted  to  find  damages  and  costs 
for  the  plaintiff.  See  also  Ca.  Temp.  Hardw.  297.  This  point  was 
again  moved  in  Freeman  v.  Lady  Archer,  2  Bl.  763.;  and  Gould,  J., 
then  expressed  a  doubt,  whether  a  writ  of  inquiry  could  be  granted 
to  supply  a  defective  verdict  for  the  defendant  in  the  case  of  an 
avowry  for  rent  arrear.  It  appears  clearly,  from  the  case  of  8he<^ 
V.  Culpepper,  that  it  -cannot.  And  in  a  subsequent  case,  where  the 
jury  found  a  verdict  for  the  avowant,  and  damages  to  the  amomit  of 
the  rent  claimed  in  the  avowry,  but  did  not  find  either  the  amount 
of  the  rent  in  arrear,  or  the  value  of  the  distress,  and  judgment  was 
entered  for  the  damages  assessed;  it  was  holden,  that  this  judgment 
was  erroneous,  and  could  not  be  amended  into  a  judgment  under  the 
statute,  because  the  neglect  of  such  inquiry  hy  the  Jury  could  not  be  in 
any  manner  supplied.*  Rees  v.  Morgan,  3  T.  K.  349.  In  cases 
where  the  court  is  not  restrained  by  the  express  words  of  the  stat. 
17  Car.  2.  c.  7.  s.  2.  (which  relates  to  rent  arrear  only)  an  inquiry 
may  be  granted  to  supply  omissions  on  the  part  of  the  jury  at  the 
triid  of  the  replevin.  Hence,  where  the  defendant  avow^,  as  over- 
seer of  the  poor,  for  a  distress  for  a  rate  under  stat.  43  E3iz.  c.  2.  and 
at  the  trial,  the  plaintiff  was  nonsuit,  and  the  jury  was  discharged 
without  any  inquiry  of  the  treble  damages  given  by  the  19th  section 
of  that  statute  to  defendants  in  case  of  a  nonsuit  after  appearance  i 
an  application  was  made  to  the  court  that  the  avowants  might  have 
a  writ  of  inquiry  awarded  to  supply  this  defect,  which  application* 
after  much  debate,  was  granted.  Herbert  v.  Walters,  Ld.  Raym.  59. 
Salk.  205.  Garth.  362.  S.  C.  A  similar  application  was  made  in 
ihecBse  of  Valentine  Y.Fawcett,  2  Str.  1021.  Ca.  Temp.  Hard.  138. 
where  a  verdict  had  been  given  for  the  defendant,  who  had  avowed 
under  the  same  statute  43  KHz,  c.  2.  Lord  Hardwicke,  C.  J.,  (with 
whom  the  rest  of  the  court  concurred,)  was  of  opinion,  that  a  writ  of 
inquiry  ought  to  be  granted,  upon  the  ground,  that  the  words  of  this 
section  of  the  statute  were  sufficient  to  take  in  this  case,  viz.  "  that 
defendant  shall  recover  treble  damages,  to  be  assessed  by  the  same 

•  But  the  court  in  this  case  pennitted  the  defendant  to  amend  his  judgment  by 

entering  a  common  law  judgment. 
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the  prayer  of  the  defendant,  will  award  a  writ  to  inquire  of 
the  value  of  the  distress  (34),  and  upon  return  thereof  the 
like  judgment  shall  be  given  as  in  case  I.,  that  is  to  say,  to 
recover  the  rent  alleged  to  be  in  arrear  in  the  avowry  or  cog- 
nizance, if  the  distress  shall  amount  to  die  value  of  it;  if  not, 
then  to  recover  the  value  of  the  distress,  with  fuU  costs  (35). 
That  there  may  not  be  any  fiulure  of  justice,  the  fourth  and 
last  section  of  the  statute  directs,  that  in  all  the  preceding 
cases  where  the  value  of  the  cattle  (36)  dbtrained  shall  not  be 
found  to  the  full  value  of  the  arrears,  the  party  to  whom  such 
arrears  are  due,  his  executors,  or  administrators,  may,  from 
time  to  time,  distrain  again  for  the  residue.  It  is  worAy  of 
remark,  that  this  statute,  which  defines  with  so  much  accuracy 
the  mode  of  proceeding  to  be  adopted  by  a  defendant  who 
succeeds  in  a  replevin  suit,  has  not  superseded  the  judgment 
at  common  law,  which  may  still  be  entered,  if  the  definidant 
shall  be  so  advised ;  for  the  statute  is  considered  as  giving  a 
further  remedy,  and  not  as  extinguishing  the  remedy  to  which 
the  defendant  was  entitled  at  common  law.  Under  this  view 
of  the  statute,  it  has  been  holden^,  that  an  avowant  may  enter 
a  common-law  judgment,  and  bIso  pray  a  writ  of  inquiry 
under  the  statute.  It  ouffht,  however,  to  be  observed,  that 
the  remedy  provided  by  we  statute  is  attended  with  tins  ad- 
vantage, mat  the  writ  of  inquiry  awarded  under  it  may  be 
executed,  notwithstanding  the  pluntiff  has  sued  out  a  wnt  of 

h  Baker  t.  Lade,  Garth.  264. 


jury,  or  writ  to  inquire  of  the  damages,  as  the  same  shall  require." 
The  case  of  Valentine  v.  Fawcett  was  recognised  in  Dewell  v.  Mar- 
shall, 2  Bl.  R.  921.  and  3  Wils.  442.  in  which  the  court  awarded  a 
supplemental  writ  of  inquiry,  after  verdict  found  for  the  defendant* 
who  had  avowed  under  the  statute  43  Eliz.  c.  2. 

(34)  The  amount  of  the  rent  alleged  to  be  due  in  the  avowry  or 
cognizance  being  admitted  by  the  demurrer,  it  is  not  necessary  in  this 
case,  as  it  is  in  the  three  preceding  cases,  that  the  inquiry  should 
extend  to  the  amount  of  the  rent  in  arrear. 

(35)  See  the  form  of  a  judgment  on  demurrer  for  an  avowant, 
prayer  of  writ  of  inquiry,  award  thereof,  writ,  return  of  the  value  of 
the  distress,  amounting  to  less  than  the  rent  alleged  to  be  due,  and 
final  judgment  thereupon,  inMounson  v.  Redshaw,  1  Saund.  195. 

(36)  The  preceding  clauses  of  this  statute  mention  goods  and  cattle 
distrained,  but  this  speaks  of  cattle  only.  The  omission  of  the  word 
"  goods"  in  this  clause  appears  to  be  casual. 
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second  deUverance'  (37) ;  whereas  the  writ  of  second  deliver- 
ance^ if  delivered  to  the  sheriff  before  return  made^  operates 
as  a  supersedeas  to  the  writ  of  retomo  habendoy  issuing  on  the 
common  law  judgment''. 


X.  Of  the  Casts^  and  herein  of  the  Costs  in  Error.  * 

1.  As  to  the  Plaintiff^.— At  the  common  law,  the  plaintiff 
obtaining  judgment  in  replevin  was  not  entitled  to  oosts^; 
but  now,  by  Uie  stat.  of  Gloucester,  6  Ed.  1.  c.  1.  s*  2,  die 
plaintiff  is  entitled  to  costs  in  all  cases  where  he  was  entitled 
to  damages  antecedently  to  the  statute  of  Gloucester;  of 
course,  therefore,  the  plaintiff  is  entitled  to  costs  in  replevin. 

2.  As  to  the  Defendant. — ^At  the  common  law,  if  an  avowrv^ 
or  cognisance,  or  justification,  was  found  for  the  defendant  m 
replevin,  or  if  the  plaintiff  was  otherwise  barred,  the  defen- 
dant was  not  entitled  to  costs;  but  now,  by  stat.  7  H.  8.  c.  4. 
S..3,  persons  making  avowry,  cognizance,  or  justification  in 
replevin,  or  second  deliverance,  for  any  ren/,  custom,  or  «er- 
vice,  if  their  avowry,  &c.  be  found  for  diem,  or  if  the 
plaintiff  be  otherwise  barred,  shall  recover  their  damages  or 
costs,  as  the  plaintiff  should  have  done  if  he  had  recovered. 
And  by  stat.  21  H.  8.  c.  19,  (which  permits  avowries,  &c.  in 
replevin,  and  second  deliverance  to  be  made  by  the  lord,  &c. 
alfi^ing  the  land  to  be  holden  of  him  without  naming  the 
tenant,)  damages  and  costs  are  given  to  the  defendants  in 
replevin,  not  only  in  the  cases  provided  for  by  the  preceding 
Stat,  of  7  H.  8.  c.  4.,  but  also  in  the  cases  of  avowries,  &c.  for 
damage  feasant,  or  for  other  rents,  if  such  avowries,  &c.  be 
found  for  them,  or  if  the  plaintiff  be  otherwise  barred.  See 
stat.  11  G.  2.  c.  19.  s.  22,  as  to  double  costs,  ante,  p.  1220,  1. 
Under  this  statute  it  has  been  holden%  that  defendants  were 
entitled  to  double  costs  upon  a  judgment  in  their  fiivour, 

i  Cooper  v.  Sherbrook,  2  Will.  116.      1  Tidd'sPr.  956.  edn.  7th. 
k  2  Inst.  341.  k  8.  P.  per  Holt,  C.  J.    m  Johnaon  v.  Lawson,  2  BiDgh.  341. 
in  Prat  y.  RuUeii,  12  Mod.  547. 


(37)  The  same  rule  holds  with  respect  to  the  writ  of  inquiry  of 
damages  under  the  21  H.  8.  c.  19.  which  may  be  executed  after  a 
writ  of  second  deliverance  has  been  served.  Pratt  v.  Rutledge, 
Salk.  95. 
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where  they  had  avowed  generally  under  the  statute,  al- 
though fhey  pleaded  many  other  avowries  in  various  rights^ 
from  which  it  was  su^;ested,  that  they  did  not  distrain  aa 
landlords,  but  widi  a  view  merely  to  try  a  title.  Upon  a  dis-  . 
tress  for  an  heriot,  the  defendant  will  be  entitled  to  costs, 
but  not  upon  a  distxess  for  an  amerciament,  in  a  leet,  for  not 
doing  suit,  because  the  statute  extends  only  to  customs  and 
services  **•  A  replevin  is  not  within  the  meaning  of  the  statute 
8  and  9  W.  3.  c.  11.  s.  1,^  which  gives  costs  to  persons  who 
are  improperly  made  defendants  in  actions  or  plaint  of  tres- 
pass, assault,  fake  imprisonment,  or  qfectio  firmat* 

Costs  in  Error. — By  stat.  3  H.  7-  c.  10.,  reciting  that  writs 
of  error  were  often  brought  for  delay,  it  is  enacted,  '^That 
if  any  defendant  or  tenant,  against  whom  judgment  is  given, 
sue  any  writ  of  error  to  reverse  it^  in  delay  of  execution,  if 
judgment  be  affirmed,  &c.  the  person  against  whom  the  writ 
of  error  is  issued^hall  recover  his  costs,  and  damages  for  the 
delay  and  vexation.^'  This  statute  applies  only  to  cases 
where  the  judgment  below  is  for  the  plaintiff;  and  subse- 
quent statutes,  viz.  3  Jac.  1.  c.  8,  and  16  and  17  Car.  2.  c  8, 
have  not  extended  the  description  of  persons  to  whom  reli^ 
was  meant  to  be  given  by  the  stat.  3  H.  7*  c.  10.  Hence 
where  in  replevin  in  C.  B.p,  the  defendant  made  cognizance 
for  rent  in  arrear,  and  had  a  verdict  and  judgment  pursuant 
to  the  stat.  17  Car.  2.  c.  7*^  which  judgment  was  affirmed  in 
B.  B.  on  a  writ  of  error  brought  by  the  plaintiff :  On  apfdica^* 
tion  to  the  court  of  B.  R.  that  the  deiendant  in  error  might 
be  allowed  interest  on  the  sum  recovered  by  the  judgment 
below,  by  force  of  the  stat.  3  H.  7*  c.  10.,  the  court  refused 
to  grant  relief,  observing  that  the  case  of  Coner.  Bowles", 
4  Mod.  i,  8.,  had  settled  the  question,  that  an  avowant  in  re- 
plevin, for  whom  judgment  below  was  given,  which  was 
afterwards  affirmed  in  error,  was  not  within  the  statute.  By 
stat.  8  and  9  W.  3.  c.  11.  s.  2,  ''Costs  in  error  are  given  to 
the  defendant,  where  the  judgment  below  is  for  him  and  is 
affirmed  on  error. '^  This  statute  applies  only  to  those  cases*i 
where  judgment  ii  given  on  demurrer  for  defendatnts  below; 
consequendy,  where  an  avowant  in  replevin  for  rent  arrear 
had  a  verdict  and  judgment  below,  which  judgment  was  after- 
wards affirmed  on  error;  it  was  holden,  that  such  defendant 
was  not  entitled  to  his  costs  under  the  preceding  statute. 

n  Porter  v.  Gray,  Cro.  Eliz.  300.    See    p  Golding  v.  Dias,  10  East,  2. 
Gotnbed  v.  Wool,  6  M.  &  S.  128.  q  Gelding  v.  Dias,  10  East,  4. 

o  Ingle  V.  Wordsworth,  3  Burr.  1285. 
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R  E  S  C  O  U  S. 

1  HE  tenn  rescons,  as  fisur  as  relates  to  the  subject  of  tihis 
chapter  (1)^  means  the  setting  at  liberty,  against  law,  a  per- 
son arrested  by  process  or  course  of  law*.  To  recover  a 
compensation  for  this  injury  the  plaintiff  may  bring  an  action 
of  rescous,  or  an  action  on  the  case,  against  the  party  guilty 
of  the  rescous.  The  action  of  rescoiis  having  fallen  into  dis- 
use, the  usual  mode  of  proceeding  is  by  an  action  on  the  case, 
to  support  whidi,  it  is  necessary  for  the  plaintiff  to  prove ; 

1.  The  original  cause  of  action. 

2.  The  writ  and  warrant,  by  the  production  of  copies  of 
them,  sworn  to  be  true  copies  by  a  witness  who  has  compared 
and  examined  them  with  ihe  originals. 

3.  The  manner  of  the  arrest,  in  order  that  it  may  appear  to 
the  court  whether  the  arrest  was  legal  or  not;  for  witbout.a 
l^;al  arrest  there  cannot  be  a  rescue.  .  . 

Mere  words  only,  as  if  the  officer  says  to  the  defendant, 
'^  that  he  has  a  warrant  against  him,  and  that  he  arrests  him,*' 
will  not  constitute  an  arrest^,  if  the  defendant  afWwanh 
escapes  from  the  officer ;  but  if  the  defendant  acquiesces,  and 
goes  along  with  the  officer,  this  will  be  considered  as  submit- 
ting himself  to  the  process,  and  as  complete  an  arrest  as  if  die 
officer  had  touched  the  person  of  the  defendants    An  officer 

having  two  warrants  in  his  pocket  against  the  defendant^^  at 

» 

a  I  Inst.  160.  b.  c  Homer  v.  Battyn,  B.  R.  H.  12  Q.  2. 

b  Genner  v.  Sparks,  Salk.  79.  Bull.  N.  P.  62. 

d  Hodges  ▼.  Marks,  Cro.  Jac.  4S5. 


(1)  For  rescous  of  distress,  see  ante,  tit.  Distress  sect.  VIII. 
Where  cattle  of  defendant's,  taken  as  a  distress  damage  feastmt,  in 
the  absence  of  the  distrainor,  escaped  back  into  the  defendaat's 
grounds,  and  remained  for  half  an  hour,  whence  they  were  again 
driven  by  the  plaintiff,  and  were  retaken  by  defendant,  it  was  holden 
not  to  amount  to  a  rescue,  there  being  an  abandonment  of  the  right 
of  freshly  following.  Knowles  v.  Blake,  5  Bingh.  499.  In  case  of 
distress  for  rent  arrear,  if  the  distress  escapes,  the  party  may  distrain 
de  novo.     Vasper  v.  Eddows,  Ca.  Temp.  Holt,  257. 
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lihe  several  suits  of  A.  and  B.  laid  his  hands  on  the  defendant, 
and  said  to  him,  ^  I  arrest  you  by  virtue  of  a  warrant  that  I 
have ;"  but  he  did  not  shew  the  defendant  the  warrant,  nor 
had  it  in  his  hand,  nor  told  the  defendant  at  whose  suit  he 
arrested  him,  neither  did  the  defendant  demand  to  see  the 
warrant,  or  to  be  informed  at  whose  suit  he  was  arrested.  It 
was  holden,  1st,  that  this  arrest,  without  shewing  the  warrant, 
and  without  mentioning  at  whose  suit  the  defendant  was  ar- 
rested^  was  lepl^  and  that  it  was  not  incumbent  on  the  officer 
to  shew  the  warrant  to  the  defendant  until  he  obeyed  and 
demanded  it  2ndly«  That  this  arrest  was  legal,  although  the 
officer  had  not  the  warrant  in  his  hand,  and  although  he  had 
two  warrants  in  his  pocket  for  the  defendant ;  for,  being  under 
the  bailiff's  arrest,  he  was  in  custody  for  all  causes  for  which 
the  sheriff  had  made  his  warrant  against  him,  although  the 
sheriff  or  bailiff  did  not  mention  any  spedally. 

By  staL  29  Car.  2.  c.  7.  s.  6.  ^'  No  person  upon  the  Lord's 
day  shall  serve  or  execute  any  writ,  process,  warrant,  order, 
juogment,  or  decree,  (except  in  cases  of  felony  or  breach  of 
the  peace,)  but  the  service  of  every  such  wnt,  &c.  shall  be 
void  to  aU  intents  and  purposes."  As  it  is  matter  of  public 
policy®,  that  proceedings  of  the  nature  described  in  the  sta- 
tute should  not  be  executed  on  a  Sunday,  the  regularity  or 
irregularity  of  them  cannot  depend  on  the  assent  of  the  party 
afterwards  to  wave  an  objection  to  such  proceedings,  because 
they  are  in  themselves  absolutely  void  by  the  statute.  In  the 
construction  of  this  statute^,  it  has  been  holden,  that  an  arrest 
cannot  be  made  on  a  Sunday  for  non-payment  of  a  penalty 
by  a  defendant  who  has  been  convicted  on  a  penal  statute, 
liie  statute  prohibits  original  arrests  only  on  Sundays. 
Hence  a  defendant,  who  wrongfully  escapes  from  the  custody 
of  the  law,  may  be  retaken  upon  a  Sunday,  on  fresh  pursuits^ 
or  by  virtue  of  an  escape  warrant^,  whicn  is  in  the  nature  of 
fresh  pursuit,  for  it  is  not  original  process,  and  a  commitment 
upon  it  is  only  the  old  commitment  continued  down.  But 
after  a  voluntary  escape,  defendant  cannot  be  retaken  on  a 
Sunday^  So  where  A.  was  arrested  at  the  suit  of  B.,  and 
discharged,  the  sheriff  not  knowing  that  there  was  also  a  de- 
tainer in  his  office  against  A.  at  the  suit  of  C,  and  on  the 
Sunday  following  the  sheriff  arrested  A.  at  the  suit  of  C,  the 
court  discharged  him  out  of  custody,  considering  the  arrest 
on  the  Sunday,  either  as  an  original  taking,  which  was  prohi- 

e  Taylor  v.  Phillips,  3  East,  155.  h  Adjudged  in  Parker  v.  Moor,  Lord 

f  K  V,  Myers,  1  T.  R.  265.  Raym.  1028.  Salk.  626.  6  Mod.  95. 

g  Admitted  in  Parker  v.  Moor,  Salk.  i   Featherstonehaugli  v.  Atkinson,  — » 

626.  Barnes,  373. 
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bited  by  the  statute,  or  as  a  retaking  after  a  voluntary  escape, 
which  was  bad  under  the  authority  of  the  preceding  case^, 
where  the  distinction  between  a  voluntary  and  a  negligent  es* 
cape  was  recognized.  A  person  may  be  arrested  on  a  Sunday 
on  an  attachment  for  a  rescue^.  But  a  rule  nisi  for  an  attach- 
ment for  non-payment  of  a  sum  of  money,  pursuant  to  the 
master's  allocatur,  cannot  be  served  on  a  Sunaay°^.  If  a  de- 
fendant>^,  after  an  arrest  on  mesne  process,  is  rescued  on  his 
way  to  gaol,  the  only  remedy  which  the  plaintiff  has,  is 
by  an  action  against  the  rescuers,  since  the  sheriff  is  excu- 
sable by  reason  of  the  rescue;  for  on  mesne  process  the  she- 
riff is  not  bound  to  take  the  posse  comitatus  with  him,  and 
therefore  upon  such  process  it  is  a  good  return  to  return  the 
rescous  (2).  In  an  action  against  the  sheriff  for  an  escape  on 
mesne  process,  if  he  pleads  a  rescue,  it  is  not  incumbent  on 
him  to  shew  that  the  rescue  was  returned^. 

4.  The  plaintiff  must  prove  the  damage  sustained  by  the 
rescue,  viz.  the  loss  of  the  debt  by  reason  of  the  escape  of  the 
defendant  (3). 

By  a  contract  of  sale  the  property  sold  was  to  be  paid  for 
in  ready  money.  The  vendee  mduced  the  servant  of  the 
vendor  to  deliver  it  for  a  check  upon  a  banker,  by  represent- 

k  Atkinson  ▼.  Jameion,  6  T.  R.  26.       n  May  ▼.  Proby,  Cro.  Jac.  419. 
]   Willes,  469.  o  Ooigei  ▼.  Qore,  3  Lev.  46. 

m  Maieham  ▼.  Smith,  8  T.  R.  86. 


(2)  If  the  party  is  onoe  within  the  walls  of  the  prison*,  though 
the  custody  is  on  mesne  process  only,  yet  a  rescue  thence  by  any 
persons  (except  the  king's  enemiesf)  will  not  excose  the  sheriff.  So 
•<m  writs  of  execution  the  sheriff  cannot  retom  a  rescne ;  for  the  law 
<smppo8es  that  the  sheriff  is  attended  with  his  posse  comitatus  t- 
So  if  the  defendant  is  brought  out  of  prison  after  judgment,  and 
before  any  charge  in  execution  on  a  habeas  corpus,  and  is  rescued  on 
his  way  to  the  judge's  chambers,  the  sheriff  will  be  answerable  in 
an  action  for  an  escape;  for  it  is  his  duty  and  so  he  is  directed  by 
the  writ,  to  provide  for  the  sure  and  sale  conduct  of  the  party  $. 

(3)  With  respect  to  damages.  Holt,  C.  J.,  in  WtisoHv.  Gmy, 
6  Mod.  21 1,  said,  that  the  defendants  were  not  entitled  to  any  favour 
because  they  were  guilty  of  a  violence  against  the  process  of  the  law^ 
and  therefore  this  case  was  not  to  be  compared  to  the  case  of  a  neg« 
ligent  escape. 


•  May  T.  Proby,  1  RoU.  Rep.  441.  retolved,  per  tot.  cur.  reoosnixed  in  1  Str. 
436. 
t  Per  Coke  in  his  report  of  Southoote's  caae,  4  Co.  84.  a. 

May  T.  Proby,  1  Roi.  Rep.  441,    Resolved  Per  tot  cur. 

Crompton  v.  Ward,  Str.  429. 
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ing  it  to  be  as  good  as  ready  money;  in  het  he  had  over* 
drawn  his  account  for  many  months^  The  yendoi^  after 
keeping  the  check  for  two  days  presented  it  at  the  baiiken, 
when  payment  was  refused*  On  the  same  day  that  the  goods 
were  purchased,  the  vendee  gave  a  warrant  of  attorney  to  a 
creditor,  under  which  judgment  was  immediately  entered  up 
and  execution  issued,  and  the  property  in  question  seized  by 
the  bailiff  of  a  liberty;  while  it  was  in  his  custody,  the  vendor 
rescued  it;  it  was  holdenP,  in  an  action  brought  against  the 
latter  by  the  bailiff  of  the  liberty,  for  the  rescue,  that  the 
question  whether  the  contract  of  sale  was  so  vitiated  by  fraud, 
as  to  prevent  the  property  in  the  goods  passing  to  the  vendee, 
depended  upon  a  question  of  feict  which  ought  to  have  been 
submitted  to  the  jury,  viz.,  whether  the  vendee  had  obtained 
possession  of  the  goods  with  a  preconceived  design  not  to 
pay  for  them?  for  if  he  had,  that  would  be  such  a  fraud  as 
would  vitiate  the  sale,  and  prevent  the  property  from  passing 
tohim. 

Where  a  draft  for  money  was  intrusted  to  a  broker  to  buy 
exchequer-biUs  for  his  principal,  and  the  broker  received 
the  money  and  misapplied  it  by  purchasing  American  stock 
and  bullion,  intending  to  abscond  with  it  and  go  to  Ame- 
rica, and  did  accordingly  abscond,  but  was  taken  before  he 
auitted  England,  and  thereupon  surrendered  to  the  principal 
lie  securities  for  the  American  stock  and  the  btillion,  who 
sold  the  whole  and  received  the  proceeds :  it  was  holden^i, 
that  the  principal  was  entitied  to  withhold  the  proceeds  firom 
the  assignees  of  tiie  broker,  who  became  bankrupt  on  the 
day  on  which  he  so  received  and  misapplied  the  money. 

p  Earl  of  Bristol  v.  WUsmore,  1  B.  ft    q  Taylor  ▼.  Phimer,3K.  k  S.  56S.  See 
C  614.  Oladstone  ▼.  Uadwen,  1  M.  &  S.  517. 
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SHIPPING. 


I.  Of  the  Ship  Registry  Statute,  S^4JF.4.c.  55. 
II*  Of  Seamen^  Wages  and  the  Statutes  relating  thereto^ 
viz.  5  Sf6TF.4.  c.  19.— 8  G.  I.  c.  24. 
III.  0/  the  Liability  of  Ship-owner  for  Repairs^  8fc. 


I.  Of  the  Sh^  Registry  Statute,  3^4  W.  4.  c.  55.  (1). 

1  HE  registering  of  ships  appears  to  have  been  first  intro« 
duced^  into  practice  in  this  country  by  the  Navigation  Act, 
12  Car.  2.  o.  18«  s.  10.  A.  D.  1660,  but  that  statute  only  re^ 
quired  foreign  ships  British  owned  to  be  registered.  The 
Stat.  7  &  8  W.  3.  c.  22.  s.  17,  required  British  or  plantation 
built  ships,  British  owned,  if  intended  to  be  employed  in  the 
plantation  trade,  and  also  prize  ships,  to  be  registered.  All 
former  laws  relatii^  to  the  roistering  of  British  vessels, 
having  been  repealed  by  the  stat.  6  Geo.  4.  c.  105.  an  act 
was  passed,  6  Geo.  4.  c.  110,  which  came  into  operation  on 
the  5th  of  January,  1826. — This  act,  has  also  been  since  re* 
pealed  by  stat.  3  &  4  W.  4.  c.  50.  and  new  provisions  for 
registering  British  vessels  have  been  made  by  stat.  3  &  4  W. 
4.  c.  55. 

The  important  points  of  difference^  between  the  regulations 
now  in  force,  and  those  which  were  in  force  before  the  stat. 

a  See  Abbott  on  Shipping,   p.  246.      b  See  Abbott  on  Shipping,  p.  26. 
n«  c.  6th  ed. 


(1)  So  much  of  this  act  as  establishes  rules  for  ascertaining  th^ 
toimage  of  ships  has  been  repealed,  so  far  as  respects  the  merchant 
shipping  of  the  United  Kingdom,  by  stat.  5  &  6  W.  4.  c.  56. 
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6  Geo.  4.  c.  110,  are  these:   1st,  it  is  no  longer  necessary  to 
recite  the  certificate  of  rq^ter  in  a  contract  for  the  sale  of 
a  ship^    2ndly,  In  a  bill  of  sale  or  other  instniment  intended 
to  operate  as  a  transfer  of  the  property,  it  is  sufficient  to 
recite  the  principal  contents  of  the  certificate^  and  a  provision 
is  introduced  with  a  view  to  prevent  the  effect  of  certain 
errors  in  the  recital.    See  s.  31  (2).    3dlv,  the  indorsement 
on  the  certificate  is  to  be  made  by  the  pubuc  officers^  instead 
of  the  party  transferring,   s.  34*     4Uily,  A  mortgagee  or 
trustee  for  the  payment  of  debts,  is  not  to  be  deemed  an 
owner,  (see  s.  42 ;)   nor  is  his  interest  to  be  affected  by  the 
subsequent  bankruptcy  of  the  mortgagor  or  assignor,  on  the 
ground  of  reputed  ownership,  (see  a.  43.  Robinson  v.  M^Don- 
nelly  5  M.  and  8.  228.  and  ante,  vol.  1.  p.  209,  n.).    5thl^, 
The  specific  share  of  every  part  owner  must  be  mentioned  m 
the  registry,  except  in  the  case  of  partners  in  trade,  whose  in- 
terest is  to  be  considered  as  partnership  property,  see  s.  32. 
Before  the  statute  6  Geo.  4.  c.  110,  it  was  not  necessary,  that 
the  proportions  in  which  the  sevml  owners  were  interested 
should  appear  on  the  registry.     See  exp.  Jones,  4  M.  and  8. 
450.    6thiy,  Only  thirty-two  persons  shall  be  entitled  to  be 
le^  owners  as  tenants  in  common,  or  to  be  rq;istered  as  such^ 
with  a  provision  for  the  equitable  title  of  minors,  legatees^ 
oreditors,  &c.  and  also  for  joint  stock  companies,  see  s.  33. 
Lastly,  Copies  of  declarations  and  entries  in  the  books  of  the 
Custom  House  are  made  evidence,  in  order  to  prevent  the  ne- 
cessity of  the  attendance  of  the  public  officers  to  produce  the 
originals.    Having  premised  that  it  does  not  appear^  that  any 
ship  is  absolutely  required  to  be  rmstered,  and  that  the  rq;ister 
is  necessary  only  for  the  purpose  of  conferring  the  privilq;ies  of 
a  British  ship;  I  shall  proceed  to  arrange  tiie  several  enact- 
ments of  the  last  roister®  act^  as  far  as  they  fall  within  the 
limits  of  this  work,  under  the  following  heads,  suggested  by 
the  learned  author  of  the  Treatise  on  Shipping: — 

c  Thiahad  b«eD holdcn  to  be  neoeitaiy    d  Abbott,  38. 

under  the  34  Geo.  3.  c.  68.  s.  14.    e  See  3  a  4  W.  4.  c.  65.  s.  2. 
See  Bidden  t.  Leeder  and  Palham, 
1  B.  ft  C.  387. 


(2)  It  had  been  holden  under  the  former  statutes,  that  a  mere 
clerical  mistake  would  not  vitiate  the  bill  of  sale,  where  the  certifi- 
cate was  in  effect  the  same  with  the  recital,  and  the  error  was  appa- 
rent on  the  face  of  the  instrument;  RoUestony.  Smith,  4  T.R.  161. 
but  that  a  substantial  variance  between  the  certificate  and  the  redtai 
was  fotal.     WesterdeilY.  Dale,  7  T.  R.  806. 
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L  ,^^/  S%tp5  are  entitled  to  become  and  continue  regiS' 
tered  Skips,  II.  Who  may  be  registered  as  Oumers,  III.  At 
what  Place  Ships  shall  be  registered.  IV.  0/  the  Requisites 
of  the  Certificate.  V.  What  is  reqtdred  on  the  Part  of  the 
Owners  to  obtain  Registry.  VI.  Of  the  Transfer.  VII.  When 
and  how  Registry  de  novo  is  to  be  madCy  and  herein  in  what 
Cases  a  temporary  Certificate  or  License  may   be  granted. 

VIII.  What  is  required  upon  the    Change  of    a    Master. 

IX.  Penalty  for  Detention  of  Certificate.    X.  Wluit  shaU  be 
sufficient  Evidence  of  Affidavits  and  Books  of  Registry. 


I.  What  ShgM  are  entitled  to  become  and  continue  registered, 
and  herein  of  the  three  Instances  in  which  Ships  once 
registered  lose  their  Privileges. 

No  ship'  shall  be  registered,  or,  having  been  registered, 
shall  be  deemed  to  be  duly  registered,  by  virtue  of  this  act, 
except  such  as  are  wholly  of  the  built  of  ihe  united  kingdom, 
(3)  or  of  the  Isle  of  Man,  or  Guernsey  or  Jersey;  or  of 
some  of  the  colonies,  plantations,  islands,  or  territories  in 
Asia,  Africa,  or  America;  or  of  Malta,  Gibraltar,  or  Heli- 
goland, which  belong  to  his  majesty  at  the  time  of  the 
building  of  such  vessels;  or  such  vessels  as  shall  have  been 
condemned,  in  any  court  of  admiralty  as  prisse,  or  in  any 
competent  court,  as  forfeited  for  the  breach  of  the  laws 

f  s.  5. 


(3)  By  Stat.  8  &  4  W.  4.  c.  54.  s.  12,  no  ship  shall  be  admitted 
to  be  a  British  ship  unless  duly  registered  and  navigated  as  such ; 
and  every  British  registered  ship  shsJl  be  navigated  during  the  whole 
of  every  voyage,  (whether  with  a  cargo  or  in  ballast,)  in  every  part 
of  the  world,  by  a  master  who  is  a  British  subject,  and  by  a  crew 
whereof  three  fourths  at  least  are  British  seamen ;  and  if  such  ship 
be  employed  in  a  coasting  voyage  from  one  part  of  the  united  king- 
dom to  another,  or  in  a  voyage  between  the  united  kingdom  and 
the  islands  of  Guernsey,  Jersey,  Aldemey,  Sark,  or  Man,  or  from 
one  of  the  said  islands  to  another  of  them,  or  be  employed  in  fishing 
on  the  coasts  of  the  united  kingdom,  or  of  the  eaid  iBhmds,  then  the 
whole  of  the  crew  shall  be  British  seamen. 


VOL.    II. 
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made  for  the  prevention  of  the  slave  trade^  and  which  shall 
belong  wholly  to  his  majesty's  subjects  didy  entitled  to  be 
owners  of  vessels  registered  by  virtue  of  this  act. 


In  what  Cases  a  Ship  shall  cease  to  enjoy  the  Privileges  of  a  British 

1st,  In  the  Case  of  Repair  in  a  Foreign  Country. 


If  a  ship  has  been  repaired^  in  a  foreign  country^  and  the 
repairs  exceed  20s.  for  every  ton^  unless  such  repairs  shall 
have  been  necessary,  by  reason  of  extraordinary  damage  sus- 
tained by  the  vessel,  during  her  absence  from  his  majesty's 
dominions,  to  enable  her  to  perform  the  voyage  in  which  sne 
shall  have  been  engaged,  and  to  return  to  some  place  in  his 
majestv^s  dominions*  In  this  case,  upon  arrival  at  a  port  in 
his  majesty's  dominions,  the  master,  upon  the  first  entry,  is 
to  report  to  the  collector  and  comptroller,  that  the  vessel 
has  been  so  repaired,  under  penalty  of  twentv  shillings  per 
ton,  and  in  the  event  of  its  being  proved,  to  tae  satis&ction 
of  the  commissioners,  that  the  vessel  was  seaworthy  when 
Ae  last  departed  from  his  majesty's  dominions,  and  that  no 
greater  quantity  of  repairs  had  bee^  done  than  was  necessary, 
the  commissioners  may  direct  the  collector  and  comptroller  to 
certify,  on  the  certificate  of  registry,  that  it  has  bc^n  proved 
that  the  privileges  of  the  vessel  have  not  been  forfeited. 


3.  If  8h^  be  Stranded  or  not  Seaworthy. 

If  any  ship>^  registered  under  the  authority  of  this  or  any 
other  act,  shall  be  deemed  or  declared  to  be  stranded  or  un- 
seawortby,  and  incapable  of  being  recovered  or  repaired  to 
the  advantage  of  the  owners,  ana  shall  for  such  reasons  be 
sold,  by  order  or  decree  of  any  competent  court,  for  the  bene- 
fit of  the  owners  or  other  persons  interested  therein,  the  same 
shall  be  deemed  to  be  a  ship  lost  or  broken  up  to  all  intents 
and  purposes  within  the  meaning  of  this  act,  and  shall  never 
again  be  entided  to  the  privileges  of  a  British  built  ship  for 
any  purposes  of  trade  or  navigation. 

g  S.  7.  h  S.  8. 
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3.  In  the  Case  of  Capture. 

No  British  ship^  which  has  been  or  shall  hereafter  be  cap- 
tured by  and  become  prize  to  an  enemy^  or  sold  to  foreigners^ 
shall  again  be  entitled  to  the  privileges  of  a  British  ship ; 
provided  that  nothing  contained  in  tiiis  act  shall  extend  to 
prevent  the  registering  of  any  ship  which  shall  be  condemned 
m  any  court  of  admiralty  as  prize  of  war^  or  in  any  com- 
petent courty  for  breach  of  laws  made  for  the  prevention 
of  the  slave  trade. 


II.  Who  may  be  registered  as  Owners. 

4 

The  owners  must  be  subjects  of  Great  Britain^.    No  fo- 
reigners may  directiy  or  indirectly,  have  any  part  or  share  in 
the  ship^.    No  person  may  be  an  owner  of  any  ship  autho- 
rized to  be  registered,  who  has  taken  the  oath  of  ailegianc€f 
to  any  foreign  state  except  under  the  terms  of  some  capitu- 
lation, unless  he  shall  afterwards  become  a  denizen  or  natu- 
ralized subject  of  the  united  kingdom;   nor  any  person  usu- 
ally residing  in  Any  country  not  under  the  dominion  of  his 
majesly,  unless  he  be  a  member  of  some  British  factory,  or 
agent  for,  or  partner  in  a  house,  or  partnership  actually  car- 
rying on  trade,  in  Great  Britain  or  Ireland"^.    The  statute*^ 
considers  the  property  in  every  vessel,  of  which  there  are 
more  owners  than  one,  as  divided  into  sixty-four  parts,  and 
requires  the  number  of  sixty-fourth  parts  held  by  each  owner^ 
and  his  name  to  be  mentioned;  and  no  person  is  entitied  to  be 
registered  as  an  owner  in  respect  of  any  proportion  which  is 
not  an  integral  sixty-fourth  part:  and  upon  the  first  registry 
the  owners  who  take^  and  subscribe  the  declaration  are  to 
declare?  the  number  of  parts  held  by  each  owner,  which 
are  to  be  registered  accordingly.    Where  the  property  cannot, 
by  division,  be  reduced  into  any  number  of  intend  sixty- 
fourth  parts,  the  owners  of  the  fractional  parts  above  such 
number  of  integral  sixty-fourth  parts  as  the  property  can  be 
reduced  into,  may  transfer  the  same,  one  to  another,  or 
jointiy  to  any  new  owner,  by  memorandum  upon  their  bills 
of  sale,  or  by  fresh  bill  of  sale,  without  a  stamp ;  and  the 
right  of  the  owners  of  such  fractional  part  will  not  be  af- 

i   S.  9.  m  See  s.  12. 

k  See  the  end  of  S.  5.  n  See  the  form  in  a.  2,  and  aee  i.  33. 

1   See  the  form  of  the  declaration  in  o  Sic. 

s.  13.  p  S.  32. 
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fected  by  not  having  been  registered.  The  foregoing  r^a- 
lation  does  not  bind  the  partners  ^  in  any  house  carrying  on 
trade  in  any  part  of  his  majesty's  dominions ;  for  they  may 
hold  any  vessel  or  any  share^  in  the  name  of  such  house^  as 
joint  owners,  without  distinguishing  the  proportionate  interest 
of  each,  which  is  to  be  taken  to  be  partnership  property,  and 
governed  by  the  same  rules,  both  m  law  and  equity,  as  go- 
vern partnership  property  in  all  other  goods  and  chattels. 
No  greater  number  man  thirty-two  persons^  can  be  legal 
owners  at  one  and  the  same  time  as  tenants  in  common,  or 
be  registered  as  such ;  but  this  enactment  does  not  affect  the 
equitable  title  of  minors,  legatees,  or  creditors  exceeding  that 
number,  represented  by  or  holding  from  persons  within  that 
number  registered  as  legal  owners.  And  in  the  case  of  a  joint 
stock  company,  for  the  purpose  of  owning  a  vessel,  where 
such  company  have  elected  any  number,  not  less  than  three 
of  their  members  to  be  trustees,  they  or  any  three  of  them 
may,  with  the  permission  of  the  commissioners  of  customs, 
make  and  subscribe  the  declaration,  but  in  this  cas(^  the  name 
and  description  of  the  company  must  be  stated  in  the  register, 
instead  of  the  names  and  description  of  the  owners. 


ni.   At  what  Place  Ships  shall  be  registered. 

The  statute"  requires  the  registry  to  be  made,  and  certifi- 
cate granted,  at  the  port  or  place  to  which  the  ship  belongs, 
(with  the  exception  of  ships  condemned  as  prizes  in  Guern- 
sey, Jersey,  or  Man,  as  to  which  a  special  provision  is  made 
in  the  thirtieth  section  of  the  act;)  and  eveir  registry  and 
certificate  not  so  granted  is  declared  void,  unless  authorized 
by  an  order  in  writing  under  the  hands  of  the  commissioners 
of  customs.  Ships  shall  be  deemed  to  belong  to  some  port^ 
at  or  near  which  some  or  one  of  the  owners,  who  shall  make 
and  subscribe  the  declaration  required  before  registry,  shall 
reside.  No  ship^  which  shall  be  taken  and  condemned  as 
prize  or  forfeiture  shall  be  registered  in  the  islands  of  Guern- 
sey, Jersey,  or  the  Isle  of  Man,  although  belonging  to  his  ma- 
jes^s  subjects  residing  in  those  islands  or  in  some  one  or 
other  of  them ;  but  the  same  shall  be  registered  either  at 
Southampton,  Weymouth,  Exeter,  Plymouth,  Falmouth,  Li- 

q  S.  32,  in  fine.  t  S.  11. 
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yerpool^  or  Whitehaven^  by  ihe  collector  and  comptroller  at 
such  ports  respectively,  who  are  hereby  authorized  and  re- 
quired to  register  such  ship,  and  to  grant  a  certificate  thereof 
in  the  form  and  under  the  regulations  and  restrictions  in  this 
act  contained. 


IV.  Of  the  Requisites  of  the  Certificate,  s.  2. 

Thb  act  requires  that  the  following  particulars  should  be 
enumerated  in  the  certificate ;  1st,  the  title  of  the  act ;  2ndly, 
the  names,  occupation,  and  residence  of  the  subscribing 
owners,  and  that  they  have  made  and  subscribed  the  declara- 
tion required ;  that  they  have  declared  that  they,  together 
with  the  non-subscribing  owners,  setting  forth  their  names, 
&c.)  are  owners  of  the  slup  in  the  proportions  specified ;  Sdly, 
the  name  of  the  ship,  place  to  whidi  she  belongs,  burthen, 
master's  name,  when  and  where  bmlt,  or  whether  she  has 
been  condemned  as  prize,  referring  to  the  certificate  of  builder 
or  judge,  or  of  last  registry  then  deUvered  up  to  be  cancelled. 
It  must  then  state,  that  the  surveying  officer,  (naming  him) 
has  certified  the  number  of  decks,  &c. ;  that  the  subscribing 
owners  having  agreed  to  the  description  and  given  security,  the 
vessel  has  been  registered  at  the  port  of  on  such  a 

day.  It  is  then  simed  by  the  proper  officers,  and  on  the 
back  an  account  of  the  parts  held  oy  each  owner  must  be 
given  in  the  form  prescribed,  and  must  also  be  signed  by  the 
proper  officers. 


V.  What  is  required  on  the  Part  of  the  Owners  to  obtain 

Registry. 

No  registry'  shall  henceforth  be  made,  or  certificate  granted, 
until  the  following  declaration  be  made  and  subscribed,  before 
the  persons  authorized  to  make  registry  and  grant  certificate 
respectively,  by  the  owner  of  such  ship,  if  such  ship  belongs 
to  one  person  only,  or  in  case  there  shall  be  two  joint  owners, 
then  by  both,  if  both  shall  be  resident  within  twenty  miles  of 
the  port  or  place,  where  such  register  is  reouired ;  or  by  one, 
if  one  or  both  shall  be  resident  at  a  greater  aistance  from  such 

Sort  or  place ;  or  if  the  number  of  owners  exceed  two,  then 
y  the  greater  part ;  if  the  greater  number  of  them  shall  be 
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resident  within  twenty  miles  of  such  port  or  place,  as  afore- 
sidd;  not  in  any  case  exceeding  three  of  such  owners ;  unless 
a  greater  number  shall  be  desirous  to  join  in  xnaking  and  sub- 
scribing the  declaration ;  or^  by  one  of  such  owners,  if  all  or 
all  except  one  shall  be  resident  at  a  greater  distance :  then 
follows  the  form  of  declaration,  and  lasdy  a  provision  as  to  the 
person,  by  whom  the  declaration  is  to  be  made,  and  the  form 
of  such  declaration,  where  the  ship  belongs  to  any  corporate 
body  in  the  United  Kingdom,  In  case^  die  required  number 
of  joint  owners  of  any  ship  shall  not  personally  attend  to  make 
and  subscribe  the  dediuration',  then  such  owner,  as  shall 
personally  attend  and  make  and  subscribe  the  declaration, 
shall  furtner  declare  that  the  part  owners,  then  absent,  are  not 
resident  within  twentr  miles  of  such  port  or  palace,  and  have 
not,  to  the  best  of  his  knowledge  or  oeUef,  wilfidl^  absented 
themselves,  in  order  to  avoid  making  the  declaration,  or  are 
prevented  by  illness  from  attending.  At  the  time^  of  obtain- 
ing the  certificate  of  registry,  sufficient  security  shall  be  given 
by  bond  to  his  majesty,  by  the  master  and  such  of  the  owners 
as  shall  personally  attend,  such  security  to  be  approved  of  and 
taken  by  the  persons  authorized  to  make  registry  and  grant 
certificate,  at  the  port  or  place  in  which  such  certificate  shall 
be  granted,  in  penalties  varying  firom  100/.  to  1000/.  according 
to  the  tonnage,  with  a  condition,  that  such  certificate  shall  not 
be  sold,  lent,  or  otherwise  disposed  of,  to  any  other  person, 
and  that  the  same  shall  be  solely  made  use  of  for  the  service 
of  the  ship  for  which  it  is  granted ;  and  that  in  case  such 
ship  shall  be  lost  or  taken  by  the  enemy,  burnt,  or  broken  up, 
or  otherwise  prevented  firom  returning  to  the  port  to  whidi 
she  belongs,  or  shall,  on  any  account,  have  lost  or  forfeited 
the  privileges  of  a  British  ship^  or  shall  have  been  seized  and 
legally  condemned  for  illicit  trading,  or  shall  have  been  taken 
in  execution  for  debt  and  sold  by  due  process  of  law,  or  shall 
have  been  sold  to  the  crown,  or  shall,  imder  any  circum- 
stances, have  been  registered  de  novo,  tiie  certificate,  if  pre- 
served, shaU  be  delivered  up,  within  one  month  after  the 
arrival  of  the  master  in  any  port  or  place  m  his  majesty's  do- 
minions, to  the  collector  and  comptroller  of  some  port  in 
Great  Britain,  or  the  Isle  of  Man,  or  the  British  plantations, 
or  to  the  governor,  or  lieutenant-governor,  or  commander-in- 
chief  for  the  time  being,  of  the  islands  of  Guernsey  or  Jersey, 
and  if  any  foreigner,  or  any  person  for  his  use  and  benefit, 
shaU  purchase,  or  otherwise  become  entitled  to,  the  whole  or 
any  part  of  or  any  interest  in  such  ship,  and  the  same  shall  be 

7  S.  14.  z  See  the  form  in  b.  13.  a  S.  20. 
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vnHdn  the  limits  of  any  port  of  Oreat  Britain,  Ouemsey,  Jer- 
sey^  Man^  or  the  British  colonies^  plantations^  islands,  or  ter- 
ritouries,  then  the  certificate  of  registry  shall,  within  seven 
days  after  such  purchase  or  transfer  of  property  in  such  ship^ 
be  delivered  up  to  the  persons  authorized  to  make  registry 
and  grant  certificate  at  such  port  or  place  respectively ;  ana 
if  sudi  ship  shall  be  in  any  foreign  port,  when  such  purchase 
or  transfer  of  interest  or  property  shall  take  place,  then  the 
same  shall  be  delivered  up  to  the  British  consul,  or  other  chief 
British  officer,  resident  at  or  nearest  to  such  foreign  port;  or 
if  such  ship  shall  be  at  sea,  when  such  purchase  or  trans- 
fer of  interest  or  property  shall  take  place,  then  the  same 
shall  be  delivered  up  to  the  British  consul,  or  other  chief 
British  officer,  at  the  foreign  port  or  place  in  or  at  which  the 
master  or  other  person  having  or  taking  the  charge  or  com- 
mand of  such  ship  shall  first  arrive  after  such  purchase  or 
transfer  of  properly  at  sea,  immediately  after  his  arrival  in  such 
foreign  port;  but  if  such  master,  or  other  person  who  had  the 
command  thereof  at  the  time  of  such  purchase  or  transfer  of 
property  at  sea,  shall  not  arrive  at  a  foreign  port,  but  shall  ar- 
rive at  some  port  of  Oreat  Britain,  Guernsey,  Jersey,  Man^ 
or  his  majesty^s  colonies,  plantations,  islands,  or  territories; 
then  the  same  shall  be  delivered  up,  in  manner  aforesaid, 
within  fourteen  days  after  the  arrival  of  such  ship,  or  of  the 

E arsons  who  had  the  command  thereof,  in  any  port  of  Great 
ritain,  Guernsey,  Jersey,  Man,  or  any  of  his  majesty's  colo- 
nies, plantations,  islands,  or  territories,  provided,  that  if  it 
shall  happen  that  at  the  lime  of  registry,  the  same  shall  be 
at  any  other  port  than  the  port  to  wnich  the  ^ip  belongs,  so 
that  the  master  of  such  ship  cannot  attend  at  the  port  of  re- 
gistry to  join  with  the  owners  yi  such  bond,  it  shall  be  lawful 
for  him  to  give  a  separate  bond,  to  the  like  effect,  at  the  port 
where  the  ship  may  then  be,  and  the  collector  and  comp- 
troller of  such  other  port  shall  transmit  such  bond  to  the  col- 
lector and  comptroller  of  the  port  where  such  ship  is  to  be 
r^stered,  and  such  bond  and  the  bond  also  given  by  the 
owners  shall  together  be  of  the  same  effect  agamst  the  master 
and  owners,  or  either  of  them,  as  if  they  had  bound  them- 
selves jointly  and  severally  in  one  bond.  Every  person *>  who 
shall  apply  for  a  certificate,  is  required  to  produce,  to  the 
persons  authorized  to  grant  such  certificate,  a  true  and  full 
account,  imder  the  hand  of  the  builder  of  such  ship,  of  the 
proper  denomination,  and  of  the  time  when  and  the  place 
where  such  ship  was  built;  and  also  an  exact  account  of  the 
tonnage  of  such  ship,  together  with  the  name  of  the  first 
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purchasers  thereof,  (which  account  such  builder  is  herri>7  di- 
rected and  required  to  give  under  his  hand,  on  the  same  be- 
ing demanded  by  such  persons  so  applying  for  a  certificate,) 
and  shall  also  make  and  subscribe  a  aeclaration  before  the 
persons  authorized  to  grant  such  certificate,  that  the  ship, 
for  which  such  certificate  is  required,  is  the  same  with  that 
which  is  so  described  by  the  builder. 


VL  Of  the  Transfer;  s.  SI,  34,  35,  36,  37,  41,  42,  43. 

When  and  so  often  as  the  property^  in  any  dhip  or  any 
part  thereof  belonging  to  any  of  his  majesty's  subjects  shaU 
after  registry  thereof  be  sola  to  any  odier  of  his  majesty's 
subjects,  the  same  shall  be  transferred  by  bill  of  sale  or  other 
instrument  in  writing  containing  a  recital  of  the  certificate  of 
r^stry,  or  the  principal  contents  thereof;  otherwise  such 
transfer  shall  not  be  yalid  for  any  purpose,  either  in  law  or 
equity;  proyided  that  no  bill  of  sale  shall  be  deemed  yoid  by 
reason  of  any  error  in  such  recital,  or  by  the  recital  of  any 
former  certificate  of  registry  instead  of  the  existing  certificate: 
proyided  the  identity  of  the  ship  therein  intended  be  effectually 
proyed  thereby.  No  bill  of  sale^,  or  other  instrument  in 
writing,  shall  be  yalid  to  pass  property  in  any  ship,  or  in  any 
share  thereof,  or  for  any  other  purpose,  until  such  bill  of  sale 
or  instrument  in  writing  shall  haye  been  produced  to  the  col- 
lector and  comptroller  of  the  port  at  which  such  ship  is  regis- 
tered, or  to  the  collector  and  comptroller  of  any  other  port  at 
which  she  is  about  to  be  registered  de  noyo,  as  the  case  may 
be;  nor  until  such  collector  and  comptroller  respectiyely  shall 
haye  entered  in  the  book  of  fegistry,  or  in  the  book  of  in- 
tended registry  of  such  ship,  as  die  case  may  be  (and  which 
they  are  respectiyely  hereby  reqidred  to  do  upon  the  produc- 
tion of  the  bill  of  sale  or  other  instrument  for  that  purpose); 
the  name,  residence,  and  description  of  the  yendor  or  mort- 
gagor, or  of  each  yendor  or  mortgagor,  if  more  than  one ; 
die  number  of  shares  transferred ;  the  name,  residence,  and 
description  of  the  purchaser  or  mortgagee,  or  of  each  piw- 
chaser  or  mortgagee  if  more  than  one;  and  the  date  ot  the 
bill  of  sale,  or  other  instrument,  and  of  the  production  of 
it :  and  if  such  ship  is  not  about  to  be  registered  de  noyo, 
the  collector  and  comptroller  of  the  port  where  such  ship  is 
registered,  shall,  and  they  are  hereby  required  to  indorse  the 
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perticulaT8  of  sudi  bill  of  sale,  or  otlier  instriunent  on  the 
certificate  of  registry  of  the  ship,  when  the  same  shall  be 
produced  to  them  for  the  purpose  in  manner  following, 
yidehcet, 

Custom-house,  lj>ort  and  date^  name,  residence,  and 
description  of  vendor  or  mortgagor']  has  transferred  by 
[bill  of  sale  or  other  instrument]  dated  [date,  number 
of  shares]  to  -[namsy  residence,  and  description  of  pur- 
chaser or  mortgagee. 

A.  B.,  Collector. 

C.  D.,  Comptroller. 

And  forthwith  to  giye  notice  thereof  to  the  commissioners  of 
customs ;  and  in  case  the  collector  and  comptroller  shall  be 
desired  so  to  do,  and  the  bill  of  sale  or  other  instrument  shall 
be  produced  to  them  for  that  purpose,  then  the  collector  and 
comptroller  are  hereby  required  to  certify,  by  indorsement 
upon  the  bill  oi  sale,  or  other  instrument,  that  the  particulars 
before  mentioned  have  been  so  entered  in  the  book  of  regis- 
try, and  indorsed  upon  the  certificate  of  r^stry.  When  the 
particulars  of  any  bill  of  sale®,  or  other  instrument,  by  which 
any  ship  or  any  share  thereof  shall  be  transferred,  shall  have 
been  so  entered  in  the  book  of  registry,  the  bill  of  sale  or  other 
instrument,  shall  be  valid  and  effectual  to  pass  the  property 
thereby  intended  to  be  transferred  as  against  all  and  every 
person  and  to  all  intents  and  purposes,  except  as  against  such 
subsequent  purchasers  and  mortgagees  who  shall  first  procure 
the  indorsement,  to  be  made  upon  the  certificate  of  registry 
of  such  ship,  in  manner  hereinafter  mentioned.  When  and 
after  the  particulars  of  any  bill  of  sale'  or  other  instrument, 
by  which  any  ship  or  any  share  thereof  shall  be  transferred, 
shall  have  been  so  entered  in  the  book  of  registry,  as  afore- 
said, the  collector  and  comptroller  shall  not  enter  in  the  book 
of  registry  the  particulars  of  any  other  bill  of  sale,  or  instru- 
ment purporting  to  be  a  transfer  by  the  same  vendor  or  mort- 
gagor of  die  same  ship,  or  share  thereof,  to  any  other  person, 
uiuess  thirty  days  shaU  elapse  firom  die  day  on  which  the 
particulars  of  the  former  bill  of  sale,  or  other  instrument, 
were  entered  in  the  book  of  registry,  or  in  case  the  ship  was 
absent  firom  the  port  to  which  she  belonged,  at  the  time  when 
the  particulars  of  such  former  bill  of  sale,  or  other  instru- 
ment, were  entered  in  the  book  of  registry,  then  imless 
thirty  days  shall  have  elapsed  from  the  day  on  which  the 
ship  arrived  at  the  port,  to  which  the  same  belonged;  and  in 
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case  the  particulars  of  two  or  more  such  UUs  of  sak,  or  other 
instruments,  as  aforesaid,  shall  at  any  time  have  been  entered 
m  the  book  of  r^stry  of  the  said  ship,  the  collector  and 
comptroller  shall  not  enter  in  the  book  of  registry  the  parti- 
culars of  any  other  bill  of  sale,  or  other  instrument,  as  afore- 
said, unless  thirty  days  shall  in  like  manner  have  elapsed 
from  the  day  on  which  the  particulars  of  the  last  of  such  oills 
of  sale,  or  other  instrument,  were  entered  in  the  books  of 
registry,  or  from  the  day  on  which  the  ship  or  vessel  arrived 
at  the  port  to  which  she  belonged,  in  case  of  her  absence  as 
aforesaid ;  and  in  every  case  where  there  shall  at  any  time 
happen  to  be  two  or  more  transfers  by  the  same  owner^ 
of  me  same  property,  in  any  ship  entered  in  the  book  of 
registiy,  the  collector  and  comptroller  are  hereby  required 
to  indorse  upon  the  certificate  of  registry  of  such  ship, 
the  particulars  of  that  bill  of  sale,  or  other  instrument,  im- 
der  which  the  person  claims  property,  who  shall  produce  the 
certificate  of  registry  for  that  purpose,  within  thirty  days 
next  afber  the  entr^  of  his  bill  of  sale,  or  other  instrument^ 
in  the  book  of  registry,  as  aforesaid,  or  within  thirty  days 
next  after  the  return  of  the  said  ship  to  the  port  to  which 
she  belongs,  in  case  of  her  absence  at  the  time  of  such  entry; 
and  in  case  no  person  shall  produce  the  certificate  of  regbtry^ 
witiiin  either  of  the  said  spaces  of  thirty  days,  then  it  shall  be 
lawful  for  the  collector  and  comptroller,  and  they  are  hereby 
required  to  indorse  upon  the  certificate  of  registry,  the  par- 
ticulars of  the  bill  of  sale,  or  other  instrument,  to  such  person 
as  shall  first  produce  the  certificate  of  registry  for  that  pur- 
pose, it  being  the  true  intent  and  meaning  of  this  act,  that  the 
several  purchasers  and  mortgagees  of  such  ship,  or  share 
thereof,  when  more  than  one  appear  to  claim  the  same  pro- 
perty, shall  have  priority  one  over  the  other,  not  according  to 
the  respective  times  when  the  particulars  of  the  bill  of  Sde, 
or  other  instrument,  bjr  which  such  property  was  transferred 
to  them,  were  entered  in  the  book  of  registry,  but  according 
to  the  time  whc^n  the  indorsement  is  made  upon  the  certificate 
of  registry ;  provided,  that  if  the  certificate  of  registry  shall 
be  lost  or  mislaid,  or  shall  be  detained  by  any  person,  so  that 
the  indorsement  cannot  in  due  time  be  made  thereon,  and 
proof  thereof  shall  be  made  by  the  purchaser  or  mortgagee, 
<  or  his  known  agent,  to  the  satisfaction  of  the  commissioners, 
the  commissioners  may  grant  such  further  time  as  to  them 
shall  appear  necessary,  for  the  recoverv  of  the  certificate  of 
registry,  or  for  the  registry  de  novo  of  tne  said  ship  or  vessel^ 
under  the  provisions  of  this  act;  and  thereupon  the  collector 
and  comptroller  shall  make  a  memorandum  in  the  book  of 
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registers^  of  the  ftirUier  time  so  granted,  and  daring  sodi 
time  no  other  bill  of  sale  shall  be  entered  for  the  transfer  of 
the  same  ship,  or  the  share  thereof. 

If  the  certificate  of  registry^  of  such  ship  shall  be  produced 
to  the  collector  and  comptroller  of  any  port  where  she  may 
then  be,  after  any  such  biU  of  sale  shall  nave  been  recorded 
at  the  port  to  which  she  belongs,  together  with  such  bill  of 
sale  containing  a  notification  of  such  record,  signed  by  the 
collector  and  comptroller  of  such  port,  as  before  directed; 
the  collector  and  comptroller  of  such  o^er  port  may  indorse 
on  such  certificate  of  registry  (being  required  so  to  do,)  tlie 
transfer  mentioned  in  such  bill  of  sale,  and  such  collector  and 
comptroller  shall  give  notice  thereof  to  the  collector  and 
comptroller  of  the  port  to  which  such  ship  belongs,  who 
shall  record  the  same  in  like  manner  as  if  they  had  made 
such  indorsement  themselves,  but  inserting  the  name  of  the 
port  at  which  such  indorsement  was  made ;  provided,  that 
the  collector  and  comptroller  of  such  other  port  shall  first 
give  notice  to  the  collector  and  comptroller  of  the  port  to 
which  such  ship  belongs,  of  such  requisitions  made  to  them 
to  indorse  the  certificate  of  registry ;  and  the  collector  and 
comptroller  of  the  port,  to  w&ch  such  ship  belongs,  shall 
thereupon  send  information  to  the  collector  and  comptroller 
of  such  other  port,  whether  any  and  what  other  bill  or  bills 
of  sale  have  been  recorded  in  the  book  of  registry  of  such 
ship,  and  the  collector  and  comptroller  of  such  other  port, 
having  such  information,  shall  proceed  in  manner  directed  by 
this  act  in  aU  respects  to  the  indorsing  of  the  certificate  of 
r^ljstry,  as  they  would  do  if  such  port  were  the  port  to 
wmch  such  vessel  belonged*  If  any  ship^,  or  the  share  of  any 
owner  who  may  be  out  of  the  kingdom,  shall  be  sold  in  hu 
absence  by  his  known  agent,  under  his  directions,  express  or 
implied,  and  acting  for  his  interest,  and  such  agent,  who  shall 
have  executed  a  bill  of  sale  to  the  purchaser  of  the  whole  or 
any  share,  shall  not  have  received  a  legal  power  to  execute 
the  same,  the  commissioners  of  customs,  upon  proof  to  their 
satisfiu^on  of  the  fair  dealings  of  the  parties,  may  permit 
such  transfer  to  be  registered,  if  re^tcj  de  novo  be  neces* 
sary,  or  recorded  and  indorsed,  as  if  such  legal  power  had 
been  produced :  and  if  any  bill  of  sale  cannot  be  produced, 
or  if  by  time,  absence,  or  death  of  parties,  it  cannot  be  proved 
that  a  bill  of  sale  for  any  shares  had  been  executed,  and  re- 
gistry de  novo  shall  have  become  necessary,  the  conmussion- 
ers,  upon  proof  of  fidr  dealing,  may  permit  a  regbtry  de 

a  S.  37.  b  S.  41. 
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noTOy  aB  if  such  bill  of  sale  had  been  iprodudxd,  provided  that 
good  security  shall  be  given  to  prodaoe  a  legal  power  or  bill 
of  sale  within  a  reasonable  time,  or  to  abide  die  future  claims 
of  the  absent  owner,  and  such  bond  shaU  be  available  for  the 

Erotection  of  the  interest  of  ihe  party  whose  property  has 
een  so  transferred,  until  he  shall  receive  full  indemnity  for 
any  loss. 

When  any  transfer  of  any  ship  or  share  is  made  as  a  secur- 
riif^  for  the  payment  of  a  debt,  either  by  mortgage  or  assign- 
ment to  a  trustee  for  sale,  the  collector  or  comptroller  of  the 
port,  where  the  vessel  is  rc^tered,  shall,  in  the  entry  of  the 
hook  of  rq;istry,  and  also  in  the  indorsement  on  the  certifi- 
cate, express  tlmt  such  transfer  was  made  only  as  a  security 
for  the  payment  of  debts,  or  by  way  of  mortgage,  or  to  that 
effect ;  and  the  person  to  whom  the  transfer  is  made,  or  any 
other  person  dauning  under  him  as  mortgagee  or  trustee  only, 
shall  not,  by  reason  thereof,  be  deemed  the  owner  of  such 
vessel  or  shure ;  nor  shall  the  person  making  the  transfer  be 
deemed,  by  reason  thereof,  to  have  ceased  to  be  an  owner,  any 
more  than  if  no  such  transfer  had  been  made,  except  so  far 
as  may  be  necessary  for  the  purpose  of  rendering  tne  vessel 
or  share  so  transferred  available,  by  sale  or  otherwise,  for  the 
payment  of  the  debt  (4).  The  mortgagor  does  not  cease  to 
be  owner,  and  the  mortgagee  has  a  (Uistinct  interest  to  the 
extent,  prknd  facie,  of  the  value  mortgaged^.     When  any 

c  S.  42.  d  Irving  v.  Richardson,  2  B.  and  Ad. 

193. 


(4)  Before  the  statute  6  Geo.  4.  c.  1 10.  a  difference  in  opinion  had 
existed  on  the  queBtion,  whether  the  mortgagee  of  a  ship  was  to  be 
deemed  in  law  the  owner  of  it,  entitled  to  the  benefits,  and  liable  to 
the  burdens  which  belong  to  that  character,  before  he  took  possession. 
See  Abbott,  17,  and  the  following  cases  there  referred  to  :  Chinnery 
V.  Blackbume,  1  H.  Bl.  117.  n.  S.  C.  by  the  name  of  Chinnery  7. 
Blackman,  3  Doug.  391.  Jackson  y.  Vernon,  1  H.  Bl.  114. ;  Wester- 
dell  y.  Dale,  7  T.  R.  306. ;  Tioentymany.  Hart,  1  Stark.  366. ;  Annet 
V.  Carstairs  and  another,  3  Campb.  354.  In  Youny  v.  Brander, 
8  East,  10,  and  M'lver  v.  Humble,  16  East,  169,  the  party  had  made 
a  transfer  of  his  interest,  but  for  want  of  compliance  with  certain 
forms,  the  legal  ownership  remained  with  him,  that,  however,  was 
not  deemed  sufficient  to  make  him  liable  for  the  ship's  debts.  See 
also  Briggs  v.  WiUdnson,  7  B.  and  C.  30.  and  Reeve  v.  Davis,  1  Ad. 
and  Ell.  312;  3  Nev.  and  M.  873,  and  post,  p.  1265,  to  the  same 
effect  By  the  mortgage  of  a  ship,  accruing  freight  was  holden  to 
pass  to  the  mortgagee  notwithstanding  6  G.  4.  c.  110.  s.  45.  Dean 
V.  ilf'GA»>,4Bingh.45. 
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transfer^  of  any  ship  or  share  shall  have  been  made  as  a  se- 
curity for  the  payment  of  any  debt,  either  by  mortgage  or 
assignment,  as  aforesaid,  ana  such  transfer  shall  have  been 
duly  registered,  the  interest  of  the  mortgagee  or  other  assignee 
shall  not  be  affected  by  any  act  of  bankruptcy  committed  by 
such  mortgagor  or  assignor,  after  the  time  of  the  registering 
the  mortgage  or  assignment,  notwithstanding  such  morl^agor 
or  assignor^  at  the  time  he  shall  become  bankrupt,  shall  have 
in  his  possession,  order,  and  disposition,  and  shall  be  tiie 
reputed  owner  of  the  ship  or  share,  but  that  such  mortgage  or 
assignment  shall  be  preferred  to  any  right,  claim,  or  interest, 
which  may  belong  to  the  assignee  of  such  bankrupt. 


VII.  When  and  how  Registry  de  novo  is  to  be  made,  s.  II. 
26. 28. 38.  39 ;  and  herein,  in  what  Cases  a  temporary 
Certificate  or  License  may  be  granted. 

Eybrt  ship'  shall  be  deemed  to  belong  to  some  port  at 
or  near  to  which  some  or  one  of  the  owners^  who  shaU  make 
and  subscribe  the  declaration  required  by  this  act  before 
registry  be  made,  shall  reside,  and  whenever  such  owner  shall 
have  transferred  all  his  share  in  such  ship,  the  same  shall  be 
registered  de  novo  before  such  ship  shall  depart  from  the  port 
to  which  she  shall  then  belong,  or  from  any  other  port  which 
shall  be  in  the  same  part  of  the  United  Eai^dom,  or  the  same 
colony,  plantation,  island,  or  territory  as  me  said  port  shall 
be  in ;  provided,  diat  if  tJie  owner  cannot,  in  sufficient  time^ 
comply  with  the  requisites  of  this  act,  so  that  registry  may  be 
made  before  it  shall  be  necessary  for  such  ship  to  depart  upon 
another  voyage,  the  collector  and  comptroller  of  the  port  where 
such  ship  may  then  be,  may  certify,  upon  the  back  of  the 
existinff  certificate  of  regbtry,  that,  the  same  is  to  remain  in 
force  ror  the  voyage  upon  which  the  ship  is  then  about  to 
sail  I  provided  also,  that  if  any  ship  shall  be  built  in  any  of 
the  colonies,  plantations,  islancu,  or  territories  in  Asia,  Africa, 
or  America,  tb  his  majesty  belonging,  for  owners  residing  in 
the  United  Eangdom,  and  the  master,  or  the  agent  for  the 
owner,  shall  have  produced  to  the  collector  and  comptroller  of 
the  port,  at  or  near  to  which  such  ship  was  built^  the  certifigate 

e  S.43.  f  S.  11. 
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of  Uie  builder  required  by  thift  zct,  and  sh&U  have  made  and 
subscribed  a  declaration  before  such  collector  and  comptroller 
of  the  names  and  descriptions  of  the  principal  owners,  and 
that  she  is  the  identical  ship  mentioned  in  such  certificate  of 
the  builder,  and  that  no  foreigner  to  the  best  of  his  knowledge 
and  belief  has  any  interest  therein,  the  collector  and  comp* 
troller  of  such  port  shall  cause  such  ship  to  be  surveyed  and 
measured  in  like  manner  as  is  directed  for  tixe  purpose  of  re- 
gistering any  ship,  and  shaU  give  the  master  a  certificate  under 
their  himds  and  seals  purporting  to  be  under  the  authority  of 
this  act,  and  stating  when  and  where  and  by  whom  such  ship 
was  built,  the  description,  tonnage,  and  other  particulars  t&* 

2uired  on  registry  of  any  ship,  and  such  certificate  shall  have 
U  the  force  of  a  certificate  of  re^stry,  under  this  act,  during 
the  term  of  two  years,  unless  such  ship  shall  sooner  arrive  at 
some  place  in  the  united  kingdom,  and  such  collector  and 
comptroller  shall  transmit  a  copy  of  such  certificate  to  the 
commissioners  of  his  majesty's  customs. 

If  the  certificate  of  registry?  of  any  ship  shall  be  lost  or 
nUskddy  so  that  the  same  cannot  be  found  for  the  use  of  such 
ship  when  needful,  and  proof  thereof  shall  be  made  to  the 
satisfikction  of  the  commissioners  of  his  majesty's  customs, 
such  commissioners  shall  and  may  permit  such  ship  to  be 
registered  de  novo,  and  a  certificate  thereof  to  be  granted ; 
provided,  that  if  such  ship  be  absent  and  fiur  distant  from  the 
port  to  which  she  belongs,  or  by  reason  of  the  absence  of  the 
owner,  or  of  any  impediment,  registry  of  the  same  cannot 
then  be  made  in  suffiaent  time,  such  commissioners  shall  and 
may  grant  a  license  for  the  present  use  of  such  ship,  which 
license  shall,  for  the  time  and  to  the  extent  specified  therein 
and  no  longer,  be  of  the  same  force  and  virtue  as  a  certificate 
of  registry  granted  under  this  act ;  provided,  that  before  such 
registry  de  novo  be  made,  the  owners  and  masters  shall  give 
bond  to  the  commissioners  in  such  smn  as  to  them  shall  seem 
fit,  with  a  condition,  that  if  the  certificate  of  registry  shall  at 
any  time  afterwards  be  found,  the  same  shall  be  forthwith  de- 
livered to  the  proper  officers  of  his  majesty's  customs  to  be 
cancelled,  and  that  no  illegal  use  has  been  or  shall  be  made 
thereof  with  his  privity  or  knowledge ;  and  further,  that  be- 
fore any  such  license  shall  )be  granted  as  aforesaid,  the  master 
of  such  ship  shall  also  make  and  subscribe  a  declaration  that 
the  same  has  been  registered  as  a  British  ship,  naming  the 

S>rt  where  and  the  time  when  such  registry  was  made,  and  all 
e  particulars  contained  in  the  certificate  thereof,  to  the  best 

g  S.  26. 
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of  his  knowlec^  and  belief;  and  shall  also  ^ve  such  bond 
and  with  the  same  condition  as  is  before  mentioned ;  provided^ 
that  before  any  such  license  shall  be  granted^  such  ship  shall 
be  sunreyed  in  like  manner  as  if  a  registry  de  novo  were  about 
to  be  made  thereof,  and  the  certificate  of  such  survey  shall  be 
preserved  by  the  collector  and  comptroller  of  the  port  to  which 
such  ship  shall  belong:  and,  in  virtue  thereof,  it  shall  b^ 
lawful  for  the  said  commissioners,  and  they  are  hereby  re- 
quired, to  permit  such  ship  to  be  registered  after  her  departure^ 
whenever  the  owner  shall  personaUy  attend  to  take^  and  sub- 
scribe the  declaration  required  by  this  act  before  registry  be 
made,  and  shall  also  comply  with  all  other  requisites  of  this 
act,  except  so  far  as  relates  to  the  bond  to  be  given  by  the 
master  of  such  ship ;  which  certificate  of  registry  the  said 
commissioners  shall  and  may  transmit  to  the  collector  and 
comptroller  of  any  other  port,  to  be  by  them  given  to  the 
master  of  such  ship  upon  his  giving  such  bond  and  deUvering 
up  the  license  which  had  been  granted  for  the  then  present  use 
of  such  ship.  The  27th  section  authorizes  a  registry  de  novo  in 
the  case  of  a  wilful  detention  of  the  certificate,  by  the  master 
or  other  person,  and  conviction  or  absconding.  See  post,  p. 
1254^  5. 

If  any  ship^,  after  she  shall  have  been  registered  pursuant 
to  the  directions  of  this  act,  shall  in  any  manner  be  altered  so 
as  not  to  correspond  with  all  the  particulars  contained  in  the 
certificate  of  her  registry,  in  such  case  such  ship  shall  be  re- 
gistered de  novo  in  manner  hereinbefore  required,  as  soon  as 
she  returns  to  the  port  to  which  she  belongs,  or  to  any  other 
port  which  shall  be  in  the  same  part  of  the  united  kingdom, 
or  in  the  colony,  plantation,  island,  or  territory,  as  the  said 
port  shall  be  in,  on  failure  whereof  such  ship  shall  be,  to  all 
mtents  and  purposes,  considered  a  ship  not  duly  registered. 
If  it  become  necessary  to  register'^  any  ship  de  novo,  and  any 
share  of  such  ship  shall  have  been  sold,  since  she  was  last 
registered,  and  the  transfer  of  such  share  shall  not  have  been 
recorded  and  indorsed  in  manner  hereinbefore  directed,  the 
bill  of  sale  thereof  shall  be  produced  to  the  collector  and 
comptroller  who  are  to  make  registry  of  such  ship :  other- 
wise such  sale  shall  not  be  noticed  in  such  registry  de  novo, 
except  as  hereinafter  excepted;  provided,  tiiat  upon  the 
future  production  of  such  biU  of  sale  and  of  the  existing  cer- 
tificate of  registry,  such  transfer  shall  and  may  be  recorded 
and  indorsed  as  well  after  such  registry  de  novo  as  before. 
If  upon  any  change  of  property^  in  any  ship,  the  owner  shall 

h  Sic.  i   S.  28.  k  8.  38.  1   S.  39. 
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i  desire  to  have  the  same  registered  de  novOj  although  not 

^  required  by  this  act,  and  the  owner  or  proper  number  of 

owners  shall  attend  at  the  custom-house  at  the  port  to  which 
such  ship  belongs  for  that  purpose^  it  shall  be  lawful  for  the 
collector  and  comptroller  at  such  port  to  make  r^istry  de 
novo  of  such  ship  at  the  same  port,  and  to  grant  a  certificate 
thereof^  the  several  requisites  of  this  act  being  first  duly  com- 
plied with. 


VIII.  What  is  required  upon  the  Change  of  a  Master. 

When  the  master'^  or  other  person  having  or  taking  the 
chaige  or  command  of  a  ship  registered,  shall  be  changed, 
the  master  or  owner  shall  dehver  to  the  person  authomed 
to  make  registry  and  grant  certificates  at  the  port  where  the 
change  shall  take  place,  the  certificate  of  registry  belonging 
to  the  shipj  who  shall  thereupon  indorse  and  subscribe  a 
memorandum  of  such  change,  and  shall  forthwith  give  notice 
of  the  same  to  the  proper  ofiicer  of  the  port  or  place  where 
such  ship  was  last  registered,  who  shall  likewise  make  a 
memorandum  of  the  same  in  the  book  of  registers,  and  shall 
forthwith  ^ve  notice  thereof  to  the  commissioners  of  cus- 
toms, provided  that  before  the  name  of  such  new  master  shall 
be  indorsed  on  the  certificate  of  registry,  he  shall  give  a  bond 
in  the  like  penalties  and  imder  the  same  conditions  as  are 
contained  in  the  bond  required  to  be  g^ven  at  the  time  of 
registry. 


IX.  Penalty  for  Detention  of  Certificate. — Sec.  2*]. 

In  case  any  person*^,  who  shall  have  received  or  obtained^ 
by  any  means  or  for  any  purpose,  the  certificate  of  registry 
(whetner  such  person  shall  claim  to  be  the  master  or  owner  or 
one  of  the  owners  or  not,)  shall  tviffuOy^  detain  and  refuse  to 
deliver  up  the  same  to  itieproper^  officers  of  the  customs  forthe 

m  S.  21.  p  See  R.  y.  Walsh,  1  Ad.  &  Ell.  481. 

n  S.  27.  3  Ney.  &  M.  632. 

o  See  Bowen  t.  Fox,  10  B.  &  C.41. 
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purposes  of  the  ship^  as  occasion  shall  require,  or  to  the  person 
having  the  actual  command,  possession,  and  management  of 
^ch  ship  as  ostensible  and  reputed  master  or  owner,  such 
last  mentioned  person  may  complain  on  oath  of  such  detainer 
and  refusal,  to  any  justice  of  the  peace  residing  near  to  the 
place  where  such  detainer  and  refusal  shall  be  in  Great  Britain 
or  Ireland,  or  to  any  member  of  the  supreme  court  of  justice, 
or  any  justice  of  the  peace  in  the  islands  of  Jersey,  Guernsey, 
or  Man,  or  in  any  colony,  plantation,  island,  or  territory  to  his 
majesty  belonging,  in  Asia,  Africa,  or  America,  or  in  Malta, 
Gibraltar,  or  Heligoland,  where  such  detainer  and  refusal 
shall  be  in  any  of  the  places  last  mentioned ;  and  on  such 
^complaint  the  justice  or  other  magistrate  is  required,  by 
warrant  \mder  his  hand  and  seal,  to  cause  the  person  so  com- 
plained against  to  be  brought  before  him  to  be  examined, 
touching  such  detainer  and  refusal ;  and  if  it  shall  appear,  on 
examination  of  such  person,  or  otherwise,  that  the  certificate 
of  registry  is  not  lost  or  mislaid,  but  is  wilfully  detained  by 
the  said  person,  such  person  shall  be  thereof  convicted,  ana 
shall  forfeit  and  pay  the  sum  of  £lOO ;  and,  on  failure  of  pay- 
ment, he  shall  be  committed  to  the  common  gaol,  there  to 
remain,  without  bail  or  mainprise,  for  such  time  as  the  said 
justice  or  other  ma^trate  shall  in  his  discretion  deem  proper, 
not  being  less  than  three  months,  nor  more  than  twelve 
months ;  and  the  justice  or  other  magistrate  is  required  to 
certify  the  detainer,  refusal,  and  conviction^  to  the  person  who 
granted  such  certificate  of  registry,  who  shall  on  the  terms 
and  conditions  of  law  being  complied  with,  make  registry  de 
novo,  and  grant  a  certificate,  notifying  on  the  back  of  such 
Certificate,  the  ground  upon  which  the  ship  was  so  registered 
de  novo ;  and  if  the  person  who  shall  have  detained  and 
refused  to  deliver  up  such  certificate  of  registry  as  aforesaid, 
or  shall  be  verily  bdieved  to  have  detained  the  same,  shall 
have  absconded,  so  that  the  said  warrant  of  the  justice  or 
other  magistrate  cannot  be  executed  upon  him,  and  proof 
thereof  shaU  be  made  to  the  satisfaction  of  the  commissioners 
of  his  majesty's  customs,  they  may  permit  such  ship  to  be 
registered  de  novo,  or  odierwise,  in  their  discretion,  grant  a 
license  for  the  present  use  of  such  ship  in  like  manner  as  is 
hereinbefore  provided  in  the  case  wherein  the  certificate  of 
reentry  is  lost  or  mislaid. 

A  conviction  under  the  foregoing  section  must  state  for 
what  purpose  the  certificate  was  required  4. 

q  Per  Denman,  C.  J.  and  Williami,  J.  in  R.  v.  Walih,  1  Ad.  k  Ell.  481. 

3  Ner.  9c  M.  632. 

VOL.  ir.  2  O 
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X.  Evidence — what  shall  be  sufficient  evidence  of  Affidavits 

and  Books  of  Reffistry. 

Great  inconyenience  having  arisen  from  Postering  officers 
being  served  with  subpoenas  requiring  them  to  produce  the 
oaths,  or  declarations  and  books  of  r^stry^  the  legislature 
has  deemed  it  expedient  to  dispense  with  their  attendance^  and 
for  that  purpose  has  enacted  "■,  that  the  collector  and  comp- 
troller of  his  majesty's  customs^  at  any  port  or  place^  and 
persons  acting  for  them  respectively,  shall,  upon  every  reason- 
able request  by  any  persons^  produce  and  exhibit  for  inspec- 
tion and  exammation,  any  oath  or  declaration  sworn  or  made 
by  any  owner  or  proprietor,  and  also  any  register  or  entry  in 
any  book  of  registry  required  by  this  act  to  be  made  or  kept 
relative  to  any  ship,  and  shall,  upon  every  reasonable  request 
by  sfny  persons,  permit  them  to  take  a  copy  or  an  extract 
thereof  respectively,  and  that  the  copy  of  such  oath  or  decla- 
ration, register  or  entry,  shall,  upon  being  proved  to  be  a 
true  copy,  be  received  as  evidence,  upon  every  trial  at  law, 
without  the  production  of  the  original,  and  without  the  testi- 
mony or  attendance  of  any  collector  or  comptroller,  or  other 
persons  acting  for  them  respectively,  in  all  cases,  as  fully  and 
to  all  intents  and  purposes  as  such  original  if  produced  by 
any  collector  and  comptroller,  or  other  persons  acting  for 
them. 

For  regulations  as  to  the  carriage  of  passengers  firom  the 
United  Kingdom,  see  stat.  5  and  6  W.  4.  c.  53.  See  also 
Stat.  7  W.  4.  and  1  Vict.  c.  89,  intituled.  An  Act  to  amend 
the  laws  relating  to  burning  or  destroying  buildings  and  ships. 


II.   Of  Seamen* s  PTages,  and  the  Statutes  relating  thereto, 
viz.  5  ^6  W.  4.  c.  19.  8  G.  1.  c.  24. 

The  legislature,  in  its  wisdom,  has  thought  fit  to  make 
several  provisions  relating  to  seamen  employed  in  merchant 
ships,  for  the  better  securing  the  wages  of  the  seamen,  and  to 
guard  against  desertion.    Seamen  employed  in  merchant  ships 

r  S.  40. 
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are  usually  hired  at  a  certain  sura,  either  by  the  month  or  for 
the  voyage*.  By  stat.  5  kS  W.  4.  c.  19.  intituled,  An  Act  to 
amend  and  consolidate  the  laws  relating  to  the  merchant  sea- 
men of  the  United  Kingdom,  and  for  forming  and  maintaining 
a  register  of  all  the  men  enraged  in  that  service,  masters  of 
ships,  bound  to  parts  beyond  the  seas,  or  of  any  British  re- 
gistered ship  of  the  burden  of  80  tons  or  upwards,  employed 
m  any  of  die  fisheries  of  the  united  kingdom,  or  in  trading 
coastwise  or  otherwise,  are  prohibited^  from  canying  any 
seaman  or  other  person  as  one  of  his  crew  (except  their  ap- 
prentices) to  sea  upon  any  voyage  without  first  agreeing  with 
them  for  their  wages ;  and  this  agreement  must,  1st,  be  in 
writing  (5) ;  2dly,  it  must  declare  the  monthly  or  other  wapes 
which  each  seaman  is  to  have ;  3dly,  the  capacity  in  which 
the  seaman  is  to  act ;  4thly,  the  niature  of  the  voyage  in  which 
the  ship  is  intended  to  be  employed;  5thly,  the  day  and  mdnth 
of  the  year  in  which  the  agreement  shall  be  made ;  6thly,  it 
must  be  signed  by  the  master  in  the  first  instance,  and  by  the 
seamen  respectively  at  the  port  or  place  where  such  seamen 
shall  be  respectively  shipped ;  7thly,  the  agreement  must  be 

s  Abbott,  432,  Ed.  6th,  1627.  t  8.  2. 


(5)  The  statutes  relating  to  seamen's  wages  do  not  declare  that  a 
verbal  agreement  shall  be  void,  but  impose  a  penalty  on  the  master* 
if  there  be  not  a  written  agreement.  When  a  written  agreement  is 
made,  it  becomes  the  only  evidence  of  the  contract  between  the  par- 
ties, and  a  mariner  connot  recover  any  money  agreed  to  be  given  in 
reward  for  his  service,  which  is  not  specified  in  the  articles.  Abbott, 
440.  A  sailor  brou^t  an  action  against  the  master  of  a  ship,  and 
declared  on  an  agreement,  whereby  it  was  stipulated,  that  the  sailor 
should  have  a  certain  som  per  month  during  a  voyage  from  London 
to  Africa*  and  thence  to  the  West  Indies,  tmd  also  so  much  money  as 
should  be  the  average  price  of  a  negro  slave  in  the  West  Indies.  In 
the  ship's  articles  no  mention  was  made  of  the  money  to  be  paid  to 
the  pliuntiff  as  the  average  price  of  the  negro  slave.  It  was  holden, 
that  the  additional  perquisites  of  the  average  price  of  a  negro  slave 
could  only  be  considered  as  wages,  and  therefore  ought  to  have  been 
inserted  in  the  written  agreement.  White  v.  Wilson,  2  Bos.  &  Pul. 
116.  In  like  manner  it  has  been  holden,  that  a  sail-maker,  serving 
in  a  ship  belonging  to  the  East  India  Company,  cannot  recover  upon 
a  promise  to  pay  him  a  monthly  sum  beyond  the  wages  mentioned  in 
the  ship's  articles,  which  had  been  signed  by  him  as  a  sail-maker. 
JSlsworth  and  Wife  v.  Woolmore,  London  Sittings,  December,  1803, 
before  Lord  Alvanley,  C.  J.  C.  B.  Abbott,  440.  See  a  note  of  this 
case,  5  Esp.  N.  P.  C.  84. 

2  0  2 
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read  over  in  the  preaenoe  of  the  attestiBg  witness  before  the 
seaman  is  Tequired  to  sign  the  same.  Masters  offending  against 
these  provisions,  are  made  liable^  to  a  penalty  of  JClO  for 
every  seaman  carried  out,  without  having  entered  into  the  re- 
quisite agreement,  the  penalty  to  be  recoverable'  by  informa- 
tion before  J.  P.  and  to  be  paid,  one  moiety  to  the  informer^ 
and  the  residue  divided  between  Greenwich  Hospital  and  the 
Merchant  Seaman's  Hospital,  at  the  port  to  wnich  the  ship 
belongs.  The  11th  section  of  the  act  regulates  the  periods 
within  which  the  wages  are  to  be  paid.  The  penalty  imposed 
on  masters  for  disobedience  to  this  regulation,  is  recoverable 
by  the  same  method  as  the  wagesr.  Seamen,  by  entering 
into  or  signing  the  agreement,  are  not  to  be  deprived  of  using 
any  lawful  means  for  the  recovery  of  wages  against  the  ship, 
master,  or  owners*.  The  15th  section  gives  the  seaman 
a  sunmiary  remedy  by  complaint  upon  oath  to  a  J.  P. 
for  wages  not  exceeding  £iO ;  and  the  16th  section  deprives 
the  seaman  of  costs  in  cases  where  he  proceeds  for  wages  re- 
coverable before  a  J.  P.  in  any  court  of  admiralty  or  court  of 
record.  In  aU  cases  where  it  may  be  necessary  to  pro- 
duce the  written  agreement  in  court,  no  obligation  shidl 
lie  on  the  mariner  to  produce  the  same,  but  on  the  master  or 
owner ;  and  no  mariner  shall  fail  in  any  action,  &c.  for  the 
recovery  of  wages,  for  want  of  such  agreement  being  produced". 
It  is  not  necessary  for  the  seaman  to  give  the  captain  notice 
to  produce  this  agreement^. 

The  penalties  imposed  on  seamen  for  refusing  to  join  the 
ship,  or  absenting  tbemselves  without  leave,  or  desertion,  are 
as  follow: 

1*  A  seaman^  refusing  to  join  the  ship  or  absenting  himself 
{herefrom,  may  be  committed  to  gaol  by  a  J.  P. ;  provided, 
that  in  case  such  seaman  shall  consent  to  join  the  ship  he  may 
at  the  master's  request  be  conveyed  on  board  the  ship. 

2.  Any  mariner^  absenting  himself  from  his  ship,  without 
leave  from  the  master,  &c.  shall,  for  every  such  day's  absence, 
forfeit  two  days'  pay. 

3.  Any  seaman^  who  leaves  the  ship  without  a  discharge  in 
writing,  nrom  the  master,  forfeits  one  mofUKspay. 

4.  Any  seaman  absolutely*  deserting  after  having  signed 


u  S  4. 

b  Bowman  t.  Manzelman,  2  Campb. 

z  8.  63. 

316. 

y  8.  11. 

c  8.  6. 

z  8.  6. 

d  8.  7. 

a  8.6. 

e  8.  9. 

SHIPPING.  1259 

the  agreement,  forfeits  to  the  owner  or  mastery  the  clothes  left 
on  board  and  all  wages  due  at  the  time  of  his  deserting  (6). 

By  s.  10,  no  debt  exceeding  5s.  incurred  by  any  seaman 
after  he  has  signed  the  agreement,  shall  be  recoverable  imtil 
the  voyage  shall  have  been  concluded;  and  the  effects  of 
seamen  are  not  to  be  detained  by  keepers  of  lodging  houses 
for  any  pretended  debt. 

By  s.  13,  masters  are  liable  to  a  penalty  of  £5  for  not 
giving  seamen  their  certificates  of  service  on  their  dischaij^e ; 
and  in  certain  cases,  where  seamen  are  desirous  of  proceedmg 
on  another  voyage,  they  may  obtain^  immediate  payment  of 
their  wages  by  application  to  a  J.  P. 

When  a  ship^  is  sold  at  a  foreign  port,  the  crew  are  to  be 
sent  home  at  the  expense  of  the  master  or  owners. 

S.  19,  enacts  that  there  shall  be  a  general  register  office  of 
merchant  seamen. 

S.  25,  contains  regulations  for  the  disposal  of  the  effects  of 
seamen  dying  abroad. 

By  the  31st  section,  the  master  of  every  ship  belonging  to 
any  subject  of  the  united  kingdom,  and  of  the  burden  of  80 
tons  and  upwards,  is  obliged  under  a  penalty  to  have  on  board 
his  ship  a  number  of  apprentices  according  to  her  tonnage. 

By  the  41st  and  42d  sections,  no  master  shall  discharge 
or  leave  any  of  his  crew  at  any  port  or  place  abroad,  without 
the  sanction  of  one  of  the  functionaries  mentioned  in  the  act ; 
and  if  any  seamen'  shall  be  so  left  on  shore  at  any  place 
abroad,  they  shall  be  paid  their  wages. 

d  8.  14.  e  8.  17.  f  S.  44. 


(6)  "  EIntering  or  being  entered  into  the  service  of  his  majesty, 
on  board  any  of  his  majesty's  ships,  will  not  occasion  a  forfeiture  of 
clothes  or  wages,  nor  is  it  to  be  deemed  a  desertion."  S.  45.  Being 
compelled  to  quit  the  ship  through  the  inhuman  treatment  of  the 
master*,  or  being  dismissed  without  any  lawful  cause,  will  not  be 
deemed  desertiont>  So  where  the  seaman  is  impressed  into  the  ro3ral 
service,  he  will  be  entitled  to  receive  a  proportion  of  his  vmges  up  to 
the  time  of  impressing.  Wiggins  v.  IngUton,  2  Ld.  Raym.  1211. 
per  Holt,  C.  J.  but  nothing  further.  Clements  v.  Mayhom,  B.  R.  T. 
24  G.  3.  Abbott,  444,  and  the  voyage  must  be  completed.  2  Campb. 
320.  n. 

I  *  Limlftnd  y.  Stephens,  3  Esp.  N.  P.  C.  269.    Kenyon,  C.  J. 

t'  Sigard  v.  Roberts,  3  Esp.  N.  P.  C.  72.  Eldon,  C.  J.    See  Sherman  t. 
Bennett,  M.  and  Malk.  489. 
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By  s«  49^  no  seaman  is  to  be  shipped  at  any  foreign  port 
without  the  privity  of  the  consul. 

The  53d  section  rives  directions  how  the  penalties  im- 
posed by  this  act  shall  be  recovered  and  i^phed. 

This  act  does  not  extend^  to  any  ship  registered  in  or  be- 
longing to  any  British  colony  having  a  legislative  assembly. 

By  Stat.  8  0. 1.  c.  24.  s.  7*  (made  perpetual  by  stat  2  6. 
2.  c.  28.  s.  7*)  masters  or  owners  of  any  merchant  ship  or 
vessel  are  prohibited  from  paying  or  advancing  to  any  seaman 
or  mariner,  while  he  is  in  parts  beyond  the  seas,  any  money 
or  effects  upon  account  of  wages,  exceeding  one  moiety  of 
the  wages  due  at  the  time  of  such  payment,  until  the  return 
of  the  ship  to  Great  Britain  or  Ireland,  or  the  plantations,  or 
to  some  other  of  his  majesty's  dominions  whereto  they  belong, 
under  a  penalty  double  the  money  so  paid  or  advanced, 
recoverable  by  common  informer  in  the  High  Court  of  Ad- 
miralty. 

Having  detailed  the  most  material  legislative  provisions  on 
tills  subject,  it  will  be  proper  to  take  notice  of  the  rules  of 
law  and  judicial  decisions,  as  far  as  they  affect  the  contract 
under  consideration.  The  most  important  rule  on  this  head 
is,  "fliat  freight  is  the  mother  of  wages*;*'  t.  e.  if  the  ship 
has  earned  its  freight,  and  the  seaman  has  performed  his  sti- 
pulated duty,  he  becomes  entitled  to  his  wages  (7).  But  it 
IS  not  part  of  the  proof  incumbent  on  tiie  plaintiff,  to  shew 
that  tiie  ship  has  earned  freight^ ;  it  lies  on  tiie  defendant, 
who  disafl&nns  the  right  to  wages,  to  prove  tiiat  tiie  ship  has 

h  S.  54.  k  Brown  t.  Milner,  7  Taunt.  319.  C.  B. 

i  Anon.  2  Show.  283.  Abbott,  447.  after  coniulting  with  Lord  £lIenbo- 

rougph  and  jud^  of  B.  R. 


(7)  If  the  ship  be  lost  before  the  first  port  of  delivery,  the  sea- 
men lose  all  their  wages ;  but  if  lost  after  she  has  been  at  the  first 
port  of  delivery,  then  they  lose  only  those  accrued  due  from  the  last 
port  of  delivery ;  but  if  tiie  seamen  run  away,  although  tiiey  have 
been  at  a  port  of  delivery,  yet  tiiey  lose  all  their  wages.  Per  Holt, 
C.  J.,  ex  relatione  M'ri  Jacob,  1  Ld.  Raym.  639.  If  a  ship  be  bound 
for  the  East  Indies,  and  thence  to  England,  and  the  ship  onlades  at 
a  port  in  the  East  Indies,  and  takes  freight  for  England,  and  in  her 
return  she  is  taken  by  enemies,  the  mariners  shall  have  their  wages 
for  the  voyage  to  the  East  Indies,  and  for  half  the  time  that  they 
stayed  there  to  unlade,  and  no  more.  Per  Holt,  C.  J.  London 
sittings,  1  Ld.  Baym.  739,  12  Mod.  409.  S.  C.  Sec  also  Appleby  v, 
Dods,  8  East,  300. 
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not  earned  freight.  If  the  ship  be  captured'^  or  lost  in  the 
voyage^  the  seamen  lose  their  wages.  In  an  action  for  sea- 
man^s  vages%  it  appeared  that  die  seaman  had  entered  into 
the  usual  articles^  '^  to  serve  as  a  mariner  on  board  a  West 
India  ship  boimd  for  the  ports  of  Madeira,  any  of  the  West 
India  Islands,  and  Jamaica,  and  to  return  to  London/'  and 
in  consideration  of  the  monthly  wages  therein  mentioned,  to 
perform  the  above-mentioned  voyage ;  but  it  was  expressly 
stipulated,  that  he  was  not  to  demand  or  be  entitled  to  his 
wages,  or  any  part  thereof  j  until  the  arrival  of  the  ship  at  the 
above-mentioned  port  of  discharge.  The  ship  sailed,  deli- 
vered her  caigo  at  Madeira,  and  took  in  wine,  part  of  which 
she  delivered  at  Dominica,  other  part  at  Kingston  in  Jamaica, 
there  took  in  government  stores,  delivered  them  at  port  An- 
tonio, in  Jamaica,  and  the  remainder  of  the  wine  at  Martha 
Bray,  in  the  same  island.  She  was  then  freighted  with  a 
cargo  of  sugars  for  London,  for  which  she  sailed,  but  was  lost 
at  sea  in  the  course  of  her  passage  home.  It  was  contended, 
on  the  part  of  the  plaintiff,  that  the  voyage  being,  by  the 
terms  of  it,  divided  into  three  parts ;  1st,  to  Madeira,  next  to 
the  West  Indies,  and  lastiy  home ;  and  freight  having  been 
earned  in  the  two  first  stages  of  the  voyage,  the  plaintiff  was 
entitied  to  recover  his  wages  pro  ratdy  for  so  many  entire 
months  as  had  been  spent  in  the  voyage.  But  Lord  Ellen- 
borough,  C.  J.  being  of  opinion,  that,  according  to  the  true 
construction  of  the  articles,  the  port  of  London  was  to  be 
considered  as  the  port  of  discharge,  and  consequently,  as  the 
ship  had  not  arrived  there,  the  plaintiff  was  precluded  by  the 
express  stipulation  from  recovering  any  part  of  his  wages, 
nonsuited  tiie  plaintiff.  On  motion  to  set  aside  the  nonsuit, 
the  Court  of  King's  Bench  concurred  in  opinion  with  the 
C.  J.  There  has  not  been  any  case  wherein  it  has  been  decided, 
that  a  ship  seized  by  way  of  retaliation,  and  afterwards  re- 
stored, has  been  considered  as  captured ;  or  in  which  the  con- 
sequences of  capture,  as  dissolving  a  contract  for  wages,  have 
been  considered  as  attaching.  Seizure,  even  hostile  seizure*^, 
is  not  necessary  capture,  though  such  is  its  usual  and  pro- 
bable result.  The  ultimate  act  or  adjudication  of  the  state, 
by  which  the  seizure  has  been  made,  assigns  its  proper  and 
conclusive  quality  and  denomination  to  its  own  original  pro- 
ceeding.    If  it  condemn  in  such  case,  it  is  a  capture  ab  initio; 

1  Abernetby  v.  Landale,  Doug.  539.      n  Per  Ellenborough,  C.  J.  delivering 
Per  BuUer,  J.  1  T.  R.  70.  the  opinion  of  the  court  in  Beale  t. 

m  Appleby  t.  Dods,  8  Eaxt,  300,  re-        Thompson,  4  East,  561. 
cognized  in  Jesse  y.  Roy,  1  Cr.  M. 
and  R.  316,  4  Tyr.  626. 
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if  it  award  restitation  as  an  act  of  joatioe,  it  prononnoes  on 
its  own  act,  as  not  being  a  valid  act  of  capture,  but  as  an  act 
of  temporary  seizure  and  detention  upon  grounds  not  war- 
ranting the  condemnation  of  the  property,  or  the  dealing  with 
it  as  captured  (8).  Hence,  in  the  case  of  the  seamen®  who 
were  forcibly  taken  out  of  British  merdiant  ships  at  Peters- 
burgh,  by  order  of  the  Russian  jgovemment,  and  marched  into 
the  interior  of  the  country,  arcer  which  hostilities  between 
Great  Britain  and  Russia  took  place,  but  on  the  re-establish- 
ment of  peace,  the  ships  of  both  countries  were  restored,  and 
the  seamen  were  permitted  to  return  with  their  vessels,  which 
brought  home  their  cargoes  and  earned  their  fireight;  it  was 
holden  that  this  seizure^  however  hostile  in  the  manner,  so  far 
partook  of  the  nature  of  an  embargo  in  its  result,  and  not  of  a 
capture,  that  it  did  not  put  an  end  to  the  contract  of  the  sea- 
men for  wages,  even  during  the  time  of  the  detention  and  im- 
prisonment ;  but  even  considering  it  as  a  temporary  capture, 
yet,  like  the  case  of  a  capture  and  recapture,  the  seamen  were 
still  entided  to  their  wages ;  their  being  so  entitied  depended  on 
the  ship  earning  her  freight  for  the  voyage,  and  the  perform- 
ance of  their  stipulated  duty ;  and  here  freight  for  the  voyage 
was  ultimately  earned,  and  the  seamen  were  not  guilty  ot  any 
breach  of  duty ;  for  the  stipulation  in  the  articles  (9)  not  to 
be  on  shore  under  any  pretence,  without  leave,  before  the 
voyage  was  ended,  must  be  understood  of  a  being  on  shore 
by  the  party's  own  unauthorized  act ;  and  even  if  such  impri- 
sonment on  shore  could  be  so  considered,  yet  the  master 
having  afterwards  received  them  again  on  board,  without  ob- 
jection, amounted  to  a  dispensation  of  the  service  in  the  in- 
terval, and  entitied  them  to  wages  according  to  the  original 
contract.  This  case  was  afterwards  brought  by  writ  of  error 
before  the  House  of  Lords,*  when  the  opinion  of  the  judges 
was  taken  on  the  question,  whether,  on  the  whole  of  the  facts 
found  in  the  special  verdict,  the  original  plaintiff  was  entitied 
to  recover  wages  during  the  time  he  was  kept  out  of  the  ship, 
as  found  in  tiie  special  verdict.     The  judges  were  unam- 

o  Beale  ?.  Thompson,  in  error,  4  East,  546. 


(8)  "It  seems  to  be  immaterial  for  this  purpose,  whether  the 
restitution  be  awarded  by  the  govermnent  of  tiie  country,  as  an  act 
of  state,  or  by  any  of  the  ordinary  courts  of  civil  judicature  to  which 
the  administiation  of  justice  on  these  subjects  is  usually  delegated." 
Per  Lord  Ellenborough,  C.  J.  4  East,  561. 

(9)  The  seamen  had  signed  the  articles  in  the  usual  form. 


W^^m^^^^-^^^r^l^W^t 
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mously  of  opinion  P^  that  he  was  do  entitled  to  recover^  and 
the  Lord  Chancellor  concurred  in  their  opinion.  In  the 
foregoing  case  the  plaintiff  was  an  Englishman,  but  in  a  simi- 
lar case,  where  the  plaintiff  was  a  foreigner,  the  decision^  was 
the  same.  If  a  seaman  can  prove  that  he  was  disabled  from 
performing  his  duty  by  an  accidenf^,  c.  ff.  by  receiving  a 
dIow  from  a  piece  of  timber  accidentally  falling  on  him,  he 
will  be  entitled  to  recover  his  wages  for  the  whole  voyage,  in 
like  manner  as  if  he  had  actually  served.  A  seaman,  wbo  is 
impressed  before  a  ship  returns  to  a  port  of  delivery,  is  entitled 
to  his  wages  pro  tanto*,  if  the  ship  complete  her  voyi^ ;  but 
not  if  she  is  captured  on  her  return^.  But  in  a  case  where  the 
defendant^  gave  a  written  promise  to  pay  the  plaintiff's  intes- 
tate  a  gross  sum  {tMriy  gmneas,)  provided  heproceededy  cw^ 
timed,  and  did  his  duty  as  second  mate  in  a  certain  ship,  from 
Jamaica  to  Liverpool,  and  the  intestate,  who  had  regularly 
performed  his  duty,  died  about  a  month  after  the  ship  had 
sailed,  and  before  her  arrival  at  Liverpopl ;  and  it  appeared, 
that  the  common  rate  of  wages  was  £4  per  month,  when  the 
party  was  paid  in  proportion  to  the  time  he  served,  and  that 
the  voyage  was  generally  performed  in  two  months ;  it  was 
holden  that  the  representative  of  the  intestate  was  not  entitled 
to  recover  any  wages  on  the  eaynress  contract,  because  it  was 
an  entire  contract  and  not  divisible ;  nor  on  an  implied  con- 
tract, by  reason  of  the  axiom  of  law,  that  where  die  parties 
have  entered  into  an  express  contract,  no  other  can  be  implied. 
During  a  voyage  the  ship  was  wrecked,  and  the  captain  gave 
the  mariners  an  order  upon  the  owners  for  the  amount  of  tiieir 
wages  to  the  date  of  die  wreck,  acknowledging  at  the  same 
time  that  he  had  hired  them  by  the  month.  It  was  holden', 
that  under  these  circumstances,  no  action  for  wages  could  be 
maintained  by  the  mariners  asainst  the  captain,  at  least  with- 
out proving  that  they  had  first  made  a  demand  upon  the 
owners.  It  only  remains  to  state  the  remedies  which  the  law 
has  provided  for  the  recovery  of  seamen's  wages.  If  the 
hiring  be  on  the  usual  terms^,  and  made  by  word  or  by 
writing  only,  and  not  by  deed,  the  seamen,  or  any  one  or  more 
of  them,  and  every  officer,  except  the  master,  may  sue  in  the 

p  Thompson  t.  Beale,  D.  P.  lit  Dow.  t  Anon.  2  Campb.  380.  n. 

299.  u  Cutter  ▼.  Powell,  6  T.  R.  330. 

q  Johnton  y.  Broderick,  4  East,  566.  x  Forsboom  t.  Kruger,  3  Campb.  197. 

r  Chandler  y.  Greaves,  2  H.  Bl.  606.  n.  y  Abbott,  476.  cites  Winch,  S.  2  Vent 

But  see  the  remarks  of  Orose,  J.  ISl.  8  Mod.  379.  2Ld.Ra7m.  1206. 

6  T.  R.  326.  1  8tr.  707.  Say.  136.    1  Ld.  Raym. 

B  Per  Holt,  C.  J.  in  Wiggins  v.  Ingle-  632.    Salk.  33.   2  Str.  868.    )  Bar- 
ton, 2  Ld.  Raym.  1211.  nard.  297.    Str.  937. 
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Court  of  Admiralty^  and  may^  by  the  process  of  that  oourty 
anrest  the  ship  as  a  security  for  their  demand  (10)  or  cite  the 
master  or  owner  personally  to  answer  to  them.  But  if  the 
agreement  be  by  deed^  and  the  terms  of  such  agreement  are 
not  the  usual  terms,  tlien  the  only  remedy  b  in  the  common 
law  courts  (11).  But  whether  the  party  sue  in  the  Court  of 
Admiralty',  or  bring  an  action  in  the  courts  of  common  law^; 
in  both  cases  the  suit  or  action  must  be  commenced  within 
six  years  next  after  the  cause  thereof  has  accrued,  unless  the 
party  suing  should  have  been  under  any  of  the  disabilities 
mentioned  in  the  statute  of  limitations,  as  infancy,  absence 
beyond  the  seas,  &c.  If  foreign  sailors  stipulate  in  their  own 
country  before  the  commencement  of  a  voyage  that  the^  will 
not  sue  the  captain  for  any  money  abroad,  but  be  satisfied 
with  what  he  may  advance  them  abroad  in  deduction  of 
their  wages,  such  stipulation  is  binding,  and  an  action  cannot 
be  maintained  bv  the  seaman  for  his  wages  in  the  courts  of 
this  country^.  See  stat.  5  and  6  W.  4.  c.  19.  s.  15,  (ante,  p. 
1258,)  empowering  justices,  on  complaint  of  seamen,  to  hear 
and  settle  disputes  i^ut  wages  not  exceediifg  JC20. 


III.  0/  the  lAobility  of  Ship  Oumers  far  the  RepairSy  ifc. 

Upon  a  general  order^  for  repairs  given  by  the  captain, 
the  party  executing  them  has  the  security  of  the  ship,  of  the 
captain,  and  of  the  owners;  but  in  an  action  against  parties 
as  owners,  the  question  is,  who  are  so  for  this  purpose  ?  the 

z  StaU4  Ann.  c.  16.  b.  17, 18.  19.  b  Johnson  y.  Machielsne,  3  Campb.  44. 

a  21  Jac.  1.  c.  16. 1.  3,  7.    See  ante,    c  Per  Littledale,  J.  in  Reeve  t.  Davis, 
p.  138.  1  Ad.  &BU.  3^5,  6. 


(10)  In  proceedings  against  the  ship  in  ^>ecie,  if  the  value  thereof 
be  insufficient  to  disduorge  all  the  damis  upon  it,  the  seaman's  daim 
for  his  vages  is  preferred  before  all  other  charges ;  for  the  laboar  of 
the  seamen,  having  brought  the  ship  to  the  destined  port,  has  fur- 
nished to  all  other  persons  the  means  of  asserting  their  claims  upon 
it,  whic^  otherwise  they  could  not  have  had.     Abbott,  484. 

(11)  In  the  courts  of  conunon  law  the  seamen  may  sue  either  the 
master,  as  the  person  immediately  contracting  with  them,  and  an- 
swerable to  them,  or  the  owners,  as  the  persons  virtaally  contracting 
with  them  through  the  agency  of  the  master,  and  answerable  for  the 
performance  of  his  engagement.    Abbott,  485. 
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persons  registered  are  not  necessarily  so ;  the  register  acts 
were  not  passed  for  this  purpose ;  and  the  question  of  owner- 
ship, as  it  regards  the  liaoility  for  repairs,  must  be  considered 
as  it  would  have  been  before  those  acts  were  passed. 

The  registered  owner  of  a  ship  is  not  liable  for  repairs, 
unless  actually  done  upon  his  credit.  Legal  ownership  is 
frimd  fade  evidence  oi  liability,  which  may  be  rebutted  by 
proof  of  the  beneficial  interest  having  been  parted  with,  and 
of  the  legal  owners  having  ceased  to  interfere  with  the  ma^ 
nagement  of  the  ship^.  As  where  A.,  the  managing  owner  of 
m  ship,  mortgaged  lus  share  to  B.,  who  procured  the  transfer 
to  be  duly  indorsed  on  the  certificate  of  re^try,  but  A.  con- 
tinued in  the  management  as  before,  and  gave  orders  for  re- 
pairs and  stores,  and  B.  did  not  take  possession  or  interfere  in 
the  concerns  of  the  ship ;  it  was  holden®,  that  B.  was  not  lia- 
ble for  such  repairs  and  stores  so  ordered  by  A.  So  where  a 
steam  vessel  was  let  by  charter-party  for  twelve  months,  the 
registered  owners  engaging  to  keep  the  engine  in  repair,  but 
the  charterer  binding  himself  to  do  all  otiher  repairs,  to  pay 
all  wages,  and  charges  of  navigating,  &c.  and  to  indemnify 
the  owners  against  all  debts,  costs,  damages,  expenses,  &c. 
incurred  in  respect  of  the  charter-party  and  employment  of 
the  vesseL  The  owners  were  to  appoint  the  engineers.  The 
charterer,  who  acted  as  captain,  had  repairs  done  to  the  vessel 
by  persons  imacquainted  with  the  contract:  it  was  holden^, 
that  no  action  lay,  in  respect  of  those  repura,  a^^ainst  the 
registered  owners.  A  party  who  takes  a  share  m  a  ship, 
under  a  conveyance,  void  for  want  of  conformity  with  the 
provisions  of  the  r^istry  acts,  is  nots  liable  for  articles  fur- 
nished to  the  ship,  unless  credit  be  given  to  him  individually^ 
or  he  holds  himself  out  as  owner.  The  owner  of  a  ship  la 
not^  Uable  for  money  advanced  to  the  master,  although  it  lias 
been  properly  expended  by  the  master  for  the  purpose  of  the 
ship,  unless  uie  money  was  borrowed  by  the  master  expressly 
for  that  purpose. 

d  Jennings  t.  Griffiths,  1  Ry.  AM.  42.    g  Harrington  v.  Fry,  2  Bingh.  179. 
e  Briggs  t.  Wilkinson,  7  B.  ft  C.  90.      h  Thacker  ▼.  Moates,  1  M.  ft  Rob.  79. 
f  ReeTer.  Bavis,  1  Ad.  ft  EU.312. 

3  Ne?.  ft  M.  873,  recognizing  Briggs 

T.  Wilkinson. 
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CHAP.  XXXVI. 


SLANDER. 

L  Scandabim  Magnatum. 

IL  Of  the  Action  for  Slander,  and  in  what  Cases  it  may  be 
mmntamed* 

IIL  Of  the  Declaration,  and  herein  of  the  Nature  and  Office 
of  the  Innuendo. 

IV.  Of  the  Pleadings— Evidence— Costs. 


I.  Scandalum  Magnatum. 


Slander  spoken  and  published  of  a  peer  is  termed  scan- 
dalum magnatum.  The  stat.  3  Edw.  1.  Westm.  1.  c.  34. 
commands,  '^that  none  be  so  hardy  to  tell  or  publish  any 
fieJse  news  or  tales,  whereby  discord,  or  occasion  of  discord, 
or  slander,  may  grow  between  the  kin^  and  his  people,  or  the 
great  men  of  the  realm ;  and  he  that  doth  so,  shall  be  taken 
and  kept  in  prison,  until  he  hath  brought  Aim  into  the  court 
which  was  the  first  author  of  the  taU?'  (1).  And  by  stat. 
2  R.  2.  c.  5.  ^  None  shall  deyise  or  speak  £Bilse  news,  hes,  or 
other  such  false  thin^  of  the  prelates,  dukes,  earls,  barons, 
and  other  noble  and  great  men  of  the  realm,  and  of  the 
chancellor,  treasurer,  clerk  of  the  priyy  seal,  steward  of  the 
king's  house,  justices  of  the  one  bench  or  the  other,  and  other 
great  officers  of  the  realm,  and  he  that  doth  shall  incur  the 
pain  of  the  stat.  Westm.  1.  c.  34.^'  And  by  stat.  12  R.  2.  c  11. 
''When  any  such  [person,  as  is  described  m  the  foreeoing  sta- 
tutes,] is  taken  and  imprisoned,  and  cannotfindhim  oy  whom 


(1)  See  Sir  Edw.  Ck>ke'B  exposition  of  tlus  statute,  2  Inst.  225. 
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the  speech  be  moved,  he  may  be  pmiiahed  by  Ae  advice  of  the 
comici]^  notwithstending  me  statute  of  Westm.  1.  c«  34* 
and  2  R.  2.  c.  5/'  The  foregoing  statutes  do  not  expressly 
give  an  action,  yet  it  has  been  holden,  that  the  party  mjured 
may  maintain  an  action  on  the  stat.  2  R.  2,  c.  3.  upon  the 
principle  of  law%  that  an  action  lies  on  a  statute,  which 
prohibits  the  doing  an  act  to  the  prejudice  of  another. 
Though  the  dignity  of  viscount  was  not  created  at  the  time 
when  this  statute  was  made,  yet  it  has  been  holden,  that 
such  dignity  is  within  the  statute^;  and  a  peer  of  Scotland, 
mnce  the  union,  may  also  take  advantage  of  the  statute^ 
(2).  The  form  of  declaration  is,  tarn  pro  dommo  rege 
quam  pro  sewso  (3),  concluding  contra  formam  staiuti^. 
The  Stat.  2  K.  2.  c.  5.  is  a  general  law%  and  consequently 
need  not  be  pleaded';  but  u  the  party  imdertake  to  re- 
cite it  andfaU  in  a  material  part  it  will  be  &tal9.  It 
must  appear  on  the  face  of  the  declaration,  that  the  party 
injured  was  unus  magnaium  at  the  time  when  the  words  were 

Soken'^.  Special  bail  is  not  required  in  this  action^,  and 
e  venue  cannot  be  changed  upon  the  common  ttKda- 
vit^.  Neither  can  a  writ  of  error  be  brought  upon  it  in 
the  Exchequer  Chamber^,  for  it  has  been  holden  that  this 
action  is  not  an  action  on  the  case  within  the  meaning  of  the 
Stat  27  Eliz.  c.  8.  which  gives  the  writ  of  error  in  Exchequer 
Chamber  in  certain  actions.  There  is  a  dictum  in  2  Show. 
506.  that  in  a  scand.  mag.  the  plaintiff  obtaining  a  verdict 
will  not  be  entitled  to  costs.    It  has  beeti  holden,  that  certain 


a  2  Inst  118.  10  Rep.  75.  b. 

b  Viic.  Say  and  Scale  y.  StephenSyCro. 

Car.  135. 
c  Viae  Falkland  v.  Phipps,  Comyns 

R.  43>. 
d  Vid.  Entr.  74. 
e  Doct.  Plac.  339. 4  Rep.  13  a. 
f  Lord  Shaftetbury  t.  Lord  Digby,  2 

Mod.  98. 
g  4  Rep.  12.  b.  for  instance*  of  mil- 


recital,  what  hJbal,  and  what  not,  tee 

1  Com.  Dig.  188.  (B.)  3. 
h  Adm.  Cro.  Jac.  136. 
i    12  Mod.  420.    2  Mod.  215.  8.  P. 
k  Doke  of  Norfolk  t.  Alderton,  Carth. 

400.    Duke  of  Richmond  v.  Cofte- 

low,  1 1  Mod.  234.    2  Salk.  668.     1 

Lev.  56.     I  Bac.  Abr.  36. 
I  Lord  Say  and  Seale  ▼.  Stephens,  Cro. 

Car.  142.    Ley,  82.    S.  C.    Sir  W. 

Jones,  194.  S.  C. 


(2)  Some  of  the  old  precedents  state  the  plaintiff  to  have  vocem  et 
loatmiu  parUamento,  See  Vid.  Ent.  74.  and  Bohun,  319,  320.; 
bat  these  words  are  unnecessary,  and  they  are  omitted  in  two  pre- 
cedents in  Heme,  200,  201.    Vid.  61,  3. 

(3)  An  action  upon  a  statute  which  prohibits  a  thing,  bat  does 
not  give  any  penalty,  most  be  brooght  torn  pro  rege  qmrn  pro  9eipso 
becmse  in  soch  case  the  king  is  to  have  a  fine.  Waterhouae  v. 
BciMf,  Cro.  Jac.  1S4.    See  the  precedents  dted  in  n.  (2). 
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words  are  actionable  in  the  case  of  a  peer,  which  wouU  not 
have  been  deemed  so  in  the  case  of  a  common  person;  as  in 
Lard  Townahend  v.  Hughes^y  where  the  defendant  said  of 
the  plaintiff,  ^'  he  is  an  unworthy  man,  and  acts  against  law 
and  reason.'^ 


II.  Of  the  Action  for  Slander,  and  in  what  Cases  it  may  be 

maintained. 

In  former  times,  the  action  for  slander  was  very  rare;  the 
first  action  for  words  to  be  found  in  the  books  was  in  the 
30th  year  of  Edw.  3.  Lib.  Ass.  fo.  177-  pL  1^*  and  from  that 
time  to  the  reim  of  Gtueen  Elizabeth,  these  actions  were  few 
in  number,  and  not  brought  on  friTolous  causes ;  during  the 
reign  of  Cfaieen  Elizabeth  and  King  James,  they  began  to  in* 
crease,  and  in  modem  times  the  action  has  been  more  fre- 
quent. Actions  for  words  should  not  be  brought  upon  slight 
and  trivial  occasions;  and  where  the  words  are  merely  words 
of  heat,  anger,  or  passion,  spoken  suddenly  or  without  delibe- 
ration, such  actions  should  be  discountenanced;  at  the  same 
time  it  has  been  truly  said  (by  Wray,  C.  J.)  that  imless  the 

Kty  injured  by  false  and  malicious  scandal  had  a  remedy  at 
y  it  would  be  a  verbis  ad  perbera,  and  the  consequences 
might  be  faAaL  It  would  exceed  the  limits  prescribed  to  this 
work  to  enumerate  with  particularity  all  the  cases  which  have 
been  adjudged,  as  to  what  words  are  actionable,  and  what  are 
not  so.  It  may  be  sufficient  fot  the  present  purpose  to  ob- 
serve, that  an  action  on  the  case  lies  against  any  person  for 
falsely  and  maliciously  speaking  and  publishing  of  another, 
words  which  directiy  (4)  charge  him  with  any  crime,  for  the 

m  1  Mod.  232.    2  Mod.  UO.  S.  C. 


(4)  "The  words  must  contain  an  express  imputation  of  some 
crime,  &c.  and  the  charge  upon  the  person  spoken  of  must  be  pre- 
cise." Per  de  Grey,  C.  J.  in  Onslow  v.  Home,  3  Wils.  187. 
"  Words  to  be  actionable  must  be  unequivocally  so.  Imputing  to  a 
person  an  evil  inclination,  which  is  not  carried  into  effect,  is  not  ac- 
tionable." Per  £llenborough,  C.  J.  in  Harrison  v.  Stratton,  M.  T. 
1803.  4  Esp.  N.  P.  C.  218.  The  charging  another  wilh  a  crime  of 
whidi  he  cannot  by  any  possibility  be  guilty,  as  killing  a  person  who 
is*then  living,  is  not  actionable,  because  the  plaintiff  cannot  be  in  any 
jeopardy  from  such  a  charge.     Snag  v.  Gee,  4  Rep.  16.  a. 
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oommiBsion  of  which  the  offender  is  ponishable  by  law*^  (S), 
as  treason*^,  murder  P,  larceny  %  perjury'^  keeping  a  bawdy- 
houses  or  with  haxmg  (6)  any  contagious  disorder^  the  im- 
putation of  which  may  exclude  him  from  society^  as  leprosyS 
plague,  French  pox,^  &c.  There  are  two  sorts  of  malice'; 
one  denoting  an  act  done  from  ill  will  towards  an  individual, 
the  other  a  wrongful  act,  intentionally  done,  without  just 
cause  or  excuse,  in  ordinary  actions  for  slander,  malice  in 
law  may  be  inferred  from  the  publishing  the  slanderous  mat- 
ter, the  act  itself  being  wrong  and  intentional,  and  without 
just  cause  or  excuse;  but  in  actions  for  slander,  prim4  facie 
excusable  on  account  of  the  cause  of  publishing  die  slander- 
ous matter,  malice  in  fact  must  be  proved. 

In  order  to  sustain  this  action,  it  is  essentially  necessary 
that  the  words  should  contain  an  express  impviaiion  of  some 
crime  Rable  to  punishment^  some  capital  offence^  or  other  infa-^ 
mous  crime  or  misdemeanor.  An  imputation  of  the  mere  de- 
fect or  want  of  moral  virtue,  moral  duties,  or  obligations,  is 
not  sufficient 7.  To  call  a  man  a  swindler  is  not  actionable'; 
so  to  call  a  man  a  thief  is  not  actionable,  imless  it  be  intended 
to  impute  felony  to  him.  Hence,  where  that  expression  is 
accompanied  with  other  words,  which  clearly  denote  that  the 
speaker  did  not  intend  to  impute  felony  to  the  party  charged, 
no  action  can  be  maintained.  No  action  lies  for  these  words^ 
"I  will  take  him  to  Bow  Street  on  a  charge  of  forgery.*'  In 
an  action  for  words,  the  words  proved  were'',  **He  is  a  thief, 

n  Finch,  B.  3.  C.  2.  j  Per  de  Grey,  C.  J.  deliTerm^  jnd^ '* 

o  Lewis  T.  Roberts,  Hard.  203.  ment  in  Onilcyw  v.  Home,  3  Wila. 

p  1  Roll.  Abr.  72.  pi.  4.  177.  recog^sed  by  Lawrence,  J.  in 

q  Aleyn,  31.  Holt  ▼.  Scholefield,  6  T.  R.  604. 

r  1  Roll.  Abr.  3&.  1.  25.  z  Sayile  ▼.  Jardine,  2  H.  Bl.  681. 

8   1  Roll.  Abr.  44.  1.  15.  a  Harrison  v.  King,  in  error,  7  Taunt, 

t   Taylor  v.  Perkins,  Cro.  Jac.  144.  431.  post.  1278. 

u  1  Roll.  Abr.  66.  1.  38.  b  Christie  v.  Cowell,  Peake,  N.  P.  C.  4. 
X  Bromage  v.  Prosser,  4  B.  and  C.  247. 


(5)  That  is,  by  common  law  or  statate;  for  charging  a  man  with 
an  offence  examinable  only  in  the  spiritual  court,  unless  special  da- 
mage ensues,  is  not  actionable.  Parrot  v.  Carpenter,  Cro.  EHiz.  502. 
Graves  v.  Blanchet,  Salk.  696. 

(6)  But  charg^g  a  person  with  having  had  a  contagious  disorder, 
is  not  actionable;  for  unless  the  ¥^orda  spoken  impute  a  continuance 
of  the  disorder  at  tbe  time  of  speaking  them,  the  ground  of  the  ac- 
tion fails;  for  such  a  charge  cannot  produce  the  effect  which  makes 
it  the  subject  of  an  action,  namely,  his  being  avoided  by  society. 
Per  Ashhurst,  J.  in  Caralake  v.  Mapledaram,  2  T.  R.  475.  2  Str. 
1189.  8.  P. 
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for  he  has  stolen  my  beer.''  It  appeared  in  evidence,  that  the 
defendant  was  a  brewer,  and  that  the  plaintiff  had  lived  with 
him  as  servant;  in  the  course  of  which  service  he  had  sold 
beer  to  different  customers  of  the  defendant,  and  received 
money  for  the  same,  which  he  had  not  duly  accoimted  for. 
Lord  Kenyon,  C.  J.  directed  the  jury  to  consider  whether 
these  words  were  spoken  in  reference  to  the  money  received^ 
and  unaccounted  for,  by  the  plaintiff,  or  whether  the  defen- 
dant meant  that  the  plaintiff  had  actually  stolen  beer;  for  if 
they  referred  to  the  money  not  accounted  for,  that  being  a 
mere  breach  of  contract,  so  feur  explained  the  words  ^'thidP' 
as  to  make  it  not  actionable.  Thus  if  a  man  says  to  another 
^^you  are  a  thief,  for  you  stole  my  tree,''  it  is  not-actionable^ 
for  it  shews  he  had  a  trespass  and  not  a  felony  in  his  contem- 
plation, v.  for  defendant.  See  also  Thompson  v.  Bernard, 
I  Campb.  48.  to  the  same  effect.    The  rule  which  at  one  time 

Erevailed^,  that  words  are  to  be  understood  in  mitiori  sensu, 
as  been  long  ago  superseded,  and  words  are  now  construed 
by  courts,  as  they  always  ought  to  have  been,  in  the  plain  and 
popular  sense  in  which  the  rest  of  the  world  naturalfy  under- 
stand them.  In  an  action  for  words,  it  was  stated  in  the  decla- 
ration®, that  the  plaintiff  had  lived  among  the  neighbours  with 
credit  and  reputation,  and  without  being  suspected  of  felony, 
and  that  the  defendant,  in  order  to  charge  him  with  the  crime 
of  felony,  falsely  and  maliciously  spoke  of  the  plaintiff  these 
false,  maUcious,  and  scandalous  words,  viz.  ^^that  the  plaintiff 
was  in  Winchester  gaol,  and  was  tried  for  his  life,  and  would 
have  been  hanged,  if  it  had  not  been  for  Abraham  Legat,  for 
breaking  farmer  Atkin's  granary  and  stealing  his  sacks.''  Plea 
N.  G.  After  verdict  for  plaintiff,  it  was  moved,  in  arrest  of 
judgment,  that  the  words  did  not  import  any  guilt  in  the 
plaintiff,  being  only  a  narrative  of  what  passed  on  the  trials 
and  rather  tended  to  shew  the  plaintiff  was  cleared  by  the 
evidence  of  Legat,  than  that  he  was  guilty  of  any  crime  for 
which  he  deserved  to  be  hanged.  But  per  Lord  Hardwicke, 
C.  J.  ^^The  construction  now  made  upon  actions  for  words 
is  very  different  from  what  it  was  formerly.  Judges,  an- 
ciently, to  discourage  little  frivolous  actions,  used  dieir  ut- 
most endeavour  to  explain  away  the  most  opprobrious  words: 
but  this  was  certainly  wrong,  and  as  the  character  and  repu- 
tation of  mankind  is  under  the  protection  of  the  law,  as  well 
as  their  estates,  we  ought  to  do  equal  justice  to  both,  and 

c  Cro.  Jac.  1 14.  Bull.  N.  P.  5.  S.  C.  cited  by  Ld.  Ellenboroug>h,  C. 

d  9  East,  96.  J.  delivering  the  opinion  of  the  court 

e  Carpenter  v.  Tarrant,  M.  T.  10  G.  2.  in  Roberts  v.  Camden,  9  East,  07. 
B.  R.  MSS.  Ca.  Temp.  Hardw.  339. 
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Uke  care  that  neither  the  one  nor  the  other  are  injured.    The 
question  then  is^  whether  the  words  spoken  do  import  any 
slander  or  reproach,  for  which  an  action  lies.    To  say  a  man 
has  been  in  gaol  and  tried  for  his  life,  is  certainly  scandalous: 
and  that  he  would  have  been  hanged  but  for  such  a  one,  does 
naturally  import,  that  he  was  saved  by  some  indirect  means. 
And  he'citea  the  case  of  Halky  v.  Stantouy  Cro.  Car.  268.  as 
a  very  strong  authority  in  point.    As  to  the  2d  question, 
whether  the  plaintiff  ought  not  to  have  averred,  that  he  was 
not  in  gaol,  &c.  it  was  anciently  held,  that  such  averments 
were  necessary:  but  in  later  times,  it  has  been  holden,  that 
the  alleging  the  words  to  have  been  spoken  falsely  amounted 
to  such  an  averment;  and,  if  so,  the  court  must  now  take  it, 
that  all  the  imputation  cast  on  the  plaintiff  was  false.     If  the 
words  had  been  true,  the  defendant  should  have  pleaded  that 
specially.''     So  where  the  defendant  said  of  the  ptaintiffT^  that 
''he  was  under  a  charge  of  a  prosecution  for  perjury,  and  that 
6.  W.,  an  attorney,  had  the  attomey-eenerai's  dir^ons  to 
prosecute  tibe  plaintiff /or /?«7i«ry;''  uie  defendant  pleaded 
N«  6.    After  verdict  for  plaintiff,  it  was  objected,  in  arrest  of 
judgment,  that  the  words  were  not  actionable,  as  not  con- 
veying any  opinion  of  the  speaker  upon  the  truth  of  the 
charge.    nxA  the  court  overruled  the  objection;  Ld.  Ellen- 
borough,  C.  J.  (who  delivered  judgment,)  observing,  that  the 
words  must  mean,  that  the  plaintiff  was  ordered  by  the  at^ 
tomey-general  to  be  prosecuted,  either  for  a  perjury  which  he 
had  committed,  or  wliich  he  had  not  committed,  or  which  he 
was  supposed  only  to  have  committed.    In  the  first  sense 
they  were  dearly  actionable.    In  the  second,  they  could  not 
possibly  be  understood  consistentiy  with  the  context.    And 
n  the  defendant  had  used  the  words  in  the  last  sense,  the  jury 
might  have  acquitted  him,  according  to  the  doctrine  in  the 
case  of  Oldham  v.  Peake^  both  in  the  Court  of  Common 
Pleas  s  and  in  this  court ^.    And  certainly  if  the  sense  of  the 
defendant,  in  speaking  these  words,  had  varied  from  that 
ascribed  to  them  by  the  plaintiff,  he  might  by  specially  plead- 
ing have  shewn  them  not  actionable,  had  he  not  chosen  to 
have  rested  the  defence  merely  on  the  general  issue.    It  ap- 
peared, therefore,  that  these  words  must  fairly  be  understood 
m  the  first  of  these  three  senses,  namely,  that  he  was  ordered 
to  be  prosecuted  for  a  perjury,  which  he  had  committed;  and, 
so  understood,  they  were  unquestionably  actionable.    There 
are  in  the  books  various  authorities  to  shew,  that  the  under- 
standing of  the  hearers  is  the  rule  to  go  by.    In  a  MS.  case, 

f  Roberto  ▼.  Camden,  9  East,  S>3.  fa  Cowp.  278. 

ff  2  BI.  Ml.  2. 

▼ou  II.  2  P 
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1  Viner,  507«  it  is  laid  down  that  the  question  is  only  what  is 
understood  by  the  hearers.  In  Fleetwood  v.  Curh/i  Hob. 
268.  Ld.  Hobart  says,  the  slander  and  damage  consist  in  the 
apprehension  of  the  hearers;  and  in  Gilbert's  cases  in  law  and 
eauity,  117-  the  rule  laid  down  is,  that  the  words  shall  be 
taxen  in  the  sense  in  which  the  hearers  understood  them*^ 

In  addition  to  the  preceding  instances,  it  may  be  obsenred, 
that  it  is  actionable,  falsely  and  maliciously  to  speak  and  pub- 
lish of  another  words  which  tend  to  dismherit  him^,  or  to 
deprive  him  of  his  estate^,  or  which  slander  him  in  his  office™, 
profession^  or  trade<^;  e.  g,  in  speaking  of  a  justice  of  the 
peace  in  the  execution  of  his  office,  to  say  that  ^^he  is  a  ras- 
cal, a  villain,  and  a  liar,''  is  actionable;  for  the  words  import 
a  charge  of  acting  corruptly  and  partiallyP.  Saying  of  a 
churchwarden,  ^^  he  is  a  cheats  and  cheated  the  parish  of 
42.  and  notwithstanding  I  have  given  him  a  receipt  upon  his 
bill  of  9/.  Is.  expended,  it  was  a  ^se  thing,  and  1  never 
received  more  than  5/.  of  the  9/.  1«."  But  words  imputing 
to  a  churchwarden  that  he  stole  the  parish  bell  ropes^  are 
not  actionable;  the  possession  of  the  bell-ropes  being  in  him. 
Words  of  an  innkeeper,  imputing  insolvency,  were  holden  to 
be  actionable;  although,  at  the  time  they  were  spoken',  an 
innkeeper  was  not  subject  to  the  bankrupt  laws.  For  slander 
of  this  kind  an  action  may  be  brought  before  any  injury  has  been 
sustained,  in  conseauence  of  the  words  having  been  spoken. 
From  the  nature  ot  the  words,  the  law  imphes  the  mjury; 
hence  such  words  are  said  to  be  actionable  in  themselves. 

To  maintain  an  action  for  slander  of  title  there  must  be 
malice  either  express  or  implied^.  Hence  where  a  person 
thinking  he  had  a  right  to  recover  possession  of  a  term  for 
some  misconduct  of  his  tenant,  and  hearing  that  the  term 
was  to  be  sold,  went  to  the  auction  and  said,  ihe  vendor  could 
not  make  a  title;  it  was  holden  that  an  action  could  not  be 
maintained,  there  being  no  proof  of  malice^.  So  the  attorney' 
of  a  party  claiming  title  to  premises  put  up  for  sale,  is  not 
liable  to  an  action  for  slander  of  title,  if  he  bona  fide,  though 
without  authority,  makes  such  objections  to  the  seller's  tiue, 

i  See  also  Read  v.  Ambridge,  6  C.  and  q  Philips  y.  Hamson,  C.  B.  Hil.  2  Oeo. 

P.  308.  oD  motion  in  arrest  of  jiid|pnent  Ld. 

k  1  Rol.  Abr.37.  1.  27.  Ring's  MSS.  p.  44. 

1   Bois  V.  Bois.  1  Lev.  134.  r  Jackson  t.  Adanu,  2  Bingh.  N.  C. 

m  How  ▼.  Prinn,  Salk.  604.  Ld.  Raym.  402.  2  Sc.  599. 

812.  S.  C.  s  Whittington  v.  Qhuiwin,  5  B.  &  C. 

n  Hardwick   r.  Chandler,  Str.  1138.  180. 

o  Upshere  v.  Betts,  Cro.  Jac.  578,  9.  t  Hargrave  ▼.  Le  Breton,  4  Barr,  2422. 

p  Aston  T.  Blagrave,  Str.  617.    Lord  u  Smith  v.  Spooner,  3  Taunt.  846.  See 

Raym.  1369.  S.  C.  also  Pitt  v.  Donovan,  1  M.  &  S.  639. 

X  Watson  ▼.  Resmolds,  M.  k  Malk  1. 
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ss  his  principal  would  have  been  authorisad  in  making.  M»- 
Koe  and  special  damage  must  be  alleged  and  provM.  See 
post,  p.  1274,  Malaekjf  t.  Soper. 

In  Harwood  t.  Sir  /.  Astley,  in  error,  1  Bos.  and  PuL 
N.  U.  47*  it  was  contended,  that  an  action  could  not  be  main- 
tained, because  the  words  were  alleged  to  have  been  spoken 
of  the  plaintiff,  (below)  as  a  candidate  to  serve  in  parliament; 
but  it  was  holden,  that  the  words  being  actionable  in  them- 
selves (7)^  it  is  quite  immaterial  whether  thev  were  spoken 
of  the  plaintiff  as  candidate  or  not.  If  the  plaintiff  has  sus- 
tained any  special  damage  in  consequence  of  words  actionable 
in  themselves  having  been  spoken^,  and  seeks  to  recover  a 
compensation  for  it,  such  special  damage  must  be  stated  in 
the  declaration,  witii  as  mudi  certainty  as  the  subject  matter 
is  capable  of,  in  order  that  the  defendant  may^  be  sufficientiy 
apprized  of  the  nature  of  the  case  which  is  intended  to 
be  proved  ^eainst  him,  and  conseouentiy  be  prepared  to 
meet  it.  TVnere  the  words  charged  the  plaintiff,  a  horse- 
dealer,  ^  with  privately  stealing  certain  horses  sold  by  him,'' 
and  consequendy  were  action&le;  after  proving  the  words^ 
tibe  plaintiff's  counsel  applied  to  be  admitted  to  give  general 
evidence  of  loss  of  customers  but  was  denied.'  By  the  stat. 
21  Jac.  1.  c.  16.  s.  3,  ^'Actions  on  the  case  for  words  must  be 
commenced  and  sued  within  two  years  next  after  the  words 
qpoken."  But  by  s.  7«  ^'Infant,  feme  covert,  non  compos 
mentis,  person  imprisoned  or  beyond  sea,  may  sue  within  two 
•years  mer  the  removal  of  their  respective  disabflitiea." 

0/  wordi  not  actionable  in  themselves. — ^Words  not  action- 
able in  themselves  may  become  so,  by  reason  of  some  spedal 
damage  arising  from  tnem,  e.  g,  i£  z  person  say  to  a  woman, 
^  you  are  a  whore,"  whereby  she  loses  her  marriage^  or  a 
substantial  benefit  arising  firom  the  hospitality  of  friends^  (8). 


y  Oeue  r.  Britton,  Bull.  N.  P.  7.  Ha-  Lancuter  Lent  An,  1790.  Holroy^ 

Iheway  T.  Newnuui,  B.  R.  Middz.  MSS. 

Sittiiigi,  F«b.  17.  1804.  8.  P.  per  a  1  Rol.  Abr.  35.1. 16. 

Lord  BUenboffo^gh,  C.  J.  b  Moore  t.  Meagher,  in  esRor,  Bxch. 

t  Wateiliouie  t.  Gill,  coram  Boiler,  J.  Ch.  1  Taunt  39. 


(7)  Hie  words  diarged  die  pUdntifr  (below)  with  havmg  murdered 
his  father.  **  Words  are  actionable  when  spoken  of  one  in  an  oflice 
of  profit,  which  may  probably  occasion  the  loss  of  his  office,  or  when 
spoken  of  persons  tooching  their  respective  professions,  trades,  or 
bosbesses  do  or  maj  probably  lead  to  their  daonage.*'  Per  de  Grey, 
C.  J.  in  Onshw  ▼.  Home,  3  Wfls.  187. 

(8)  Calling  a  married  woman  or  a  single  one  a  whore  is  not  action- 
Mt,  because  fornication  and  adultery  are  subjects  of  spiritual  tiot 

a  P2 
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So  if  a.penon  slander  the  tide  of  another,  whereby  he  is  pro- 
vented  firom  selling  his  estate^  but  in  these  cases,  it  is  incum- 
bent on  the  party  injured,  not  only  to  state  and  prove  the 
speaking  of  the  words,  but  also  the  particular  injury  whix^  he 
has  sustained;  because  the  words  not  being  actionable  in 
themselves,  the  special  damage  is  considered  as  the  gist  of  the 
action^.  It  must  also  appear®,  that  the  special  damage  was 
the  legal  and  natural  consequence  of  the  words  spoken,  for 
an  illegal  consequence,  viz.  a  tortious  act,  will  not  be  sufficient. 
In  slander  for  words  uttered  of  the  plaintiff  to  her  employer, 
who  stated  that  she  dismissed  the  plaintiff  from  her  service^ 
not  because  she  believed  the  words,  but  because  she  was 
afraid  she  should  offend  her  landlord,  by  keeping  her;  it  was 
holden',  being  the  consequence  of  the  words  used,  the  action 
was  maintainable ;  the  court  could  not  speculate  on  the  mo- 
tives of  witnesses.  And  per  Patteson,  JC,  it  is  not  like  Vicart 
y.  WilcockSy  because  here  the  whole  cause  of  the  special  da- 
mage proceeds  from  the  defendant  himself;  nothing  is  done 
by  any  other  person.  Two  persons  cannot  join  in  an  action 
for  slanderous  words  spoken  of  them?,  for  the  injury  which 
the  one  sustains  by  the  slander  is  not  an  injury  done  to  the 
other.  But  if  defamatory  words  be  spoken  of  partners  in 
trade^,  whereby  they  are  injured  in  their  trade,  a  joint  action 
will  lie  at  the  suit  of  the  partners,  although  the  words  be 
actionable  of  themselves.     It  is  actionable  to  republish  any 

c  Lowe  T.  Harewood,  Sir  W.  Joaes,  KeUy  ▼.  Paitington,  5B.  &  Ad.  646. 

196.    Cro.  Car.  140,  recognized  in  3Nev.  &  M.  117. 

Malachy  ▼.  Soper,  3  Bingh.  N.  C.  f  Caroline  Knight  v.  Gibbs,  1  Ad.  A: 

383.  3  Soott,  736.  EU.  43.  3  Nev.  and  M.  467. 

d  Browne  v.  Gibbons,  Salk.  206.  g  Dyer,  19.  a.  pi.  112. 

e  Vican  ?.  Wilcocki,  8  East,  1.    See  h  Cook  and  another  ▼.  Batchellor,  3 

Bos.  &  Pal.  160. 


temporal  censures.  Lord  Raym.  1004 .  except  in  the  city  of  London, 
by  reason  of  the  custom  there  to  cart  whores.  1  Viner,  S.  13.  But 
there  the  words  most  charge  that  she  was  a  whore  in  London,  it 
is  not  8ufS.cient  if  the  dedaration  merely  allege  that  she  resided  in 
London.  Robertson  v.  Powell,  B.  R.  Sittings  at  Serjeant's  Inn, 
before  M.  T.  57  Geo.  3.  Action  for  calling  plaintiff's  wife  a  whore 
in  London,  suggesting  the  custom  of  London  to  cart  whores,  phdndfis 
were  nonsuited  for  want  of  proving  the  custom.  Lord  Mansfield 
said*  he  could  not  take  notice  of  such  custom  unless  proved.  No 
proof  of  it  could  be  got  from  the  town  clerk's  office,  and  it  was  then 
said  that  no  proof  of  it  had  ever  been  given  so  as  to  maintain  such 
actions  out  of  the  city  courts,  but  that  in  the  city  courts  they  would 
take  notice  of  their  own  custom.  Stainton  Sf  ux.  v.  Jones,  Sittings 
after  Mich.  Term,  at  Guildhall,  coram  Lord  Mansfield,  ]  782.  MS. 
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slander  invented  by  another^,  unless  the  republication  be  ac- 
companied by  a  disclosure  of  the  author^s  name,  and  a  pre- 
cise statement  of  the  author's  words,  so  as  to  enable  the  party 
injured  to  maintain  an  action  against  the  author.  This  dis- 
closure and  statement  must  be  made  at  the  time  of  republish- 
ing the  slander ;  for  it  will  not  avail  the  defendant  to  make  it 
for  the  first  time  in  pleading  to  an  action  brought  by  the  party 
injured ;  and  according  to  Holroyd,  J.  in  Lewis  v.  Walter^ 
4  B.  &  A.  914.  the  republication  must  be  on  a  fair  and  justi- 
fiable occasion ;  and,  according  to  Bayley,  J.  in  APPherson  ▼• 
Danieb^,  the  defendant  must  shew  also,,  that  he  believed  it  to 
be  true.  In  that  case,  which  was  an  action  for  words  spoken 
of  the  plaintiff  in  his  trade,  importing  a  direct  assertion  made 
bv  defendant,  that  the  pkuntifit  was  msolvent ;  the  defendant 
pleaded  that  one  T.  W.  apok^  and  published  to  the  defendant 
the  same  words,  and  that  the  defendant,  at  the  time  of  speak- 
ing; and  publishing  them,  dedared  that  he  had  heard  and  been 
told  the  same  firom  and  by  the  said  T.  W. ;  it  was  holden, 
upon  demurrer,  that  the  plea  was  bad;  first,  because  it  did 
not  confess  and  avoid  the  chaige  made  in  the  declaration,  the 
words  in  the  declaration  importing  an  imqualified  assertion 
made  by  defendant,  and  the  words,  in  the  plea,  importii^  that 
the  defendant  mentioned  the  fact  on  the  authority  of  T.  W. 
Secondly,  because  the  plea  did  not  give  the  plaintiff  any  cause 
of  action  against  T.  W. ;  inasmuch  as  it  did  not  allege  that 
T.  W.  spoke  the  words  falsely  and  maliciously.  Thirdly; 
because  it  is  no  answer  to  an  action  for  oral  slander  for  a  de- 
fendant merely  to  shew  that  he  heard  it  firom  another,  and 
named  the  person  at  the  time,  without  shewing  also  that  he 
believed  it  to  be  true,  and  that  he  spoke  the  words  on  a  justi*- 
fiable  occasion. 

From  the  preceding  remarks  it  appears,  that  falsehood  and 
malice,  either  express  or  implied,  are  of  the  essence  of  the 
action  for  slander  and  special  damage,  where  the  words  are 
not  actionable  in  themselves.  Where  words,  falsely  and  ma- 
liciously spoken,  are  actionable  in  themselves,  the  lawprtuki 
/acie  presumes  a  consequent  damage,  without  proof. 

i  DaTis  V.  Lewis,  7  T.  R.  17.    Mah-    k  10 B.  6cC,27\,  6M.  &  R.  251.    See 

land  V.  Ooldney,  S  East,  426.  Theee  alio  Ward  v.  Weekg ,  7  Bingrk.  31 1. 

caaei  were  recognized  in  WoolDotbv.  and  Bennett  t.  Bennett,  6  C.  &  P. 

Meadows,  6  East,  463.    Semble  that  588.  Alderson,  B.    And  the  remarks 

this  defence  is  not  applicable  to  writ-  of  Best,  C.J.  in  De  Ciespi^y  ▼. 

ten  slander.    See  Lewis  v.  Walter,  Wellesley ,  5  Binrii.  401. 
4  B  &  A.  605. 
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III.  Of  the  Dedaratian,  and  herem  of  the  Nature  and  Cffiee 


In  the  dedaratioii^  after  such  prefatory  ayerments  as  the 
drcumstances  of  the  case  may  render  necessary  (9),  it  must 
be  alleged  eocpressly  what  woros  were  spoken  (10)^  and  that 
they  were  spoken  and  pubKshed  of  the  plaintiff^  fiJsely  and 
maUciously •  If  the  words  were  spoken  in  a  foreign  language, 
it  must  be  ayerred  in  the  declaration,  that  the  hearers  under- 
stood such  languase''^.  Where  the  charge  alleged  against  the 
plaintiff  relates  to  his  office,  profession,  or  trade,  there  it  ought 
to  appear  on  the  face  of  the  dedaration,  that  plaintiff  was  in 
office*^,  or  exercising  his  profession  or  trade^*  at  the  time 
when  the  words  were  spoken,  and  that  tiiey  were  spoken  in 
relation  to  his  office,  profession,  or  traded.  In  an  action  for 
slander,  imputing  adultery  to  plaintiff,  a  physician,  where  no 
special  damage  was  laid,  it  was  holden^  not  sufficient  to  state 
zLe  words  to  haye  been  spoken  of  him  ^  in  his  profession  ^'^ 
but  that  it  ought  to  haye  been  set  fortb  in  the  declaration  in 
what  manner  the  scandalous  conduct  was  connected  by  die 
speaker  with  that  profession. 

In  an  action  for  words  spoken  of  a  person  who  was  a  can- 
didate  to  serye  in  parliament,  it  is  not  necessary  to  set  forth 
the  writ  in  the  dedaration^    It  is  sufficient  for  the  plaintiff 

1   Johnion  v.  Aylmer,  Cro.  Jac.  126.  q  Ayre  t.  Craven,  2  Ad.  k  EU.  2,    4 

m  Prite  ▼.  Jenkingt,  Cio.  Eliz.  865.  Nev.  k  M.  220. 

n  Yel¥.  168.  r  Harwood  t.  Sir  J.  AiO^,  1  Boa.  It 

o  CoUia  ▼.  Malin,  do.  Car.  282.  Pul.  N.  R.  47,  on  error,  in  Bxch. 

p  Todd  ▼•  Hastinga,  2  Saund.  307.  8a-  Chr. 
▼age  ▼.  Robeiy,  Salk.  604. 


(9)  By  role  of  court,  B.  R.  M.  1654.  it  is  ordered,  "ihBt  in  ac- 
tions of  slander  long  preambles  be  forbom :  and  no  more  inducement 
tfaaa  what  is  necessary  for  the  maintenance  of  the  action,  except 
where  it  requires  a  special  inducement  or  coUoquium." 

(10)  "  That  the  defendant  spake  of  the  plaintiff,  qusedam  fidsa  et 
Bcandalosa  verba,  quantm  tenor  sequitur  in  hsec  verba,"  &c.  was 
holden  insufficient,  because  it  was  not  an  express  allegation,  that  the 
defendant  spake  the  same  identical  words.  Garford  v.  Clerk,  Oit>. 
Eliz.  857.  This  rule  that  the  words  spoken  should  be  set  forth  pre- 
cisely is  not  confined  to  those  cases  only  in  which  the  action  is,  pro- 
perly speaking,  for  slander,  but  extends  also  to  cases  where  special 
damage  is  the  ground  of  the  action.  Gutide  v.  Matkert,  1  M.  and 
W.  495.  recognizing  Cook  v.  Cox,  8  M.  and  S.  110,  and  port  p.  1379. 
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to  state  that  he  was  a  candidate  to  serve  in  the  (present)  par- 
liament, which  cannot  exist  without  a  writ  to  call  the  parUa- 
ment  together.  In  that  part  of  the  declaration  which  states 
the  slander,  the  words  onght  to  be  explained  in  such  manner 
as  they  may  require.  Whilst  the  pleadings  were  in  Liatin, 
this  explanation  was  introduced  by  the  word  '^ innuendo:^' 
e.g.  "Thou  (eundem  quer*  innuendo)  art  a  thief ;^^  which  in 
a  modern  declaration  would  stand  thus ;  "  Thou  {meaning 
the  said  plaintiff)  art  a  thief.'^  The  term  innuendo  is  still  re- 
tained, whenever  this  part  of  the  declaration  is  mentioned. 
•In  the  foregoing  instance,  it  may  be  observed,  that  the  in- 
nuendo is  t£e  same  in  effect  as  ^^that  is  to  say/'  Its  office 
is  merely  to  explain  and  designate,  that  the  person  intended 
by  the  word  "  thou''  is  the  plaintiff.  But  mat  the  plaintiff 
was  the  person  intended,  must  appear  from  the  manner  in 
which  the  words  were  spoken,  whicn  must  be  stated  in  the 
declaration,  namely,  that  they  were  spoken  of  the  plaintiff,  or 
to  the  plaintiff,  or  in  a  conversation  with  the  plaintiff,  an4 
not  from  the  innuendo  only";  for  if  the  person  of  whom  the 
words  were  spoken  be  uncertain,  an  action  will  not  lie ;  and  a 
plaintiff  cannot  merely,  by  the  force  of  an  innuendo,  apply 
the  words  to  himself^.  When  the  innuendo  is  annexed  to 
the  charge  preferred  against  the  plaintiff,  then  its  office  is  to 
give  the  words  spoken  their  proper  signification,  but  not  to 
extend  the  sense  of  them  beyond  their  natural  import. 
Therefore,  where  a  declaration  stated  that  defendant  said  of 
the  plaintiff,  "he  has  forsworn  himself,  {meaning  that  the 

Jlaintiff  had  committed  wilful  and  corrupt  perjury,)"  it  was 
olden  that  the  words  not  being  actionable  in  themselves, 
because  they  did  not  necessarily  imply  that  the  plaintiff  had 
forsworn  himself  in  a  judicial  proceeding y  their  meaning  could 
not  be  extended  by  the  innuendo^.  But  if  the  defendant  had 
spoken  the  words  concerning  some  judicial  proceeding  that 
had  before  taken  place,  in  which  the  plaintiff  had  given  testi- 
mony, and  these  facts  had  been  averred  in  the  declaration, 
then  such  an  innuendo  would  have  been  good ;  because  the 
words,  coupled  with  the  preceding  fietcts,  would  have  shewn, 
that  the  defendant  meant  to  charge  the  plaintiff  with  perjury 
punishable  by  law.  So  where  the  sknder  was,  "  he  has 
burnt  my  bam,"  the  plaintiff  cannot  say*,  by  way  of  innu*- 
endo,  "my  bam  JuU  of  com;^'  because  that  is  not  an  expla- 
nation of  the  words,  but  an  addition  to  them.    But  if,  in  the 

•  4  Rep.  17  b.  3  Bulstr.  227.  x  Per  de  Grey,  C.  J.  in  R.  ▼.  Home, 

t  JohDioDT.  Aylmer,  Cro.  Jac.  126.  Cowp.  064. 

u  Holt  V.  Scholefleld,  6  T.  R.  691 .  See 
Also  Core  t.  Moreton,  Yelr.  27. 
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introductory  part  of  tlie  dedaration^  it  is  averred,  that  the 
defendant  had  a  bam  /kM  qf  com,  and  also,  thai  in  a  <&- 
course  about  that  bam,  the  defendant  had  spoken  tihe  words, 
an  innuendo,  that  he  meant  by  those  words  the  bam  full  of 
com,  would  have  been  good.  This  distinction  was  recognised 
in  a  later  case^;  it  was  stated  in  the  declaration,  tluit  the 
plaintiff  had,  in  due  manner,  put  in  his  answer  upon  oath  to 
a  bill  filed  against  him  in  the  Court  of  Exchequer  by  the 
defendant  (but  it  was  not  averred  that  the  words  were  spoken 
in  a  discourse  about  that  answer,)  it  was  then  alleged,  that 
defendant  said  of  the  plaintiff  that  he  had  forsworn  himself 
{meaninff  that  the  plaintiff  had  pevyvred  himse^  in  his  afore- 
said answer  to  the  bill  so  filed  against  him,)  it  was  holden,  on 
motion  in  arrest  of  judgment  aiter  verdict  that  the  dedara- 
tion  was  bad,  for  want  of  an  averment  of  colloquium  respect- 
ing the  answer  in  the  exchequer,  which  was  not  supplied  by 
the  innuendo,  and  further,  that  the  defect  was  not  cured  by 
verdict  In  aU  cases,  therefore,  where  the  words  can  be  un- 
derstood in  an  actionable  sense  only  by  reference  to  certain 
facts,  such  ftcts  must  be  distinctiy  stated  in  the  body  of  the 
declaration  :  for  the  mere  introduction  of  those  facts,  under 
an  iimuendo,  will  not  be  deemed  a  suffident  averment  of 
them';  that  whidi  comes  after  the  innuendo  not  being 
issuable*;  and  further,  it  must  be  averred,  that  the.  words 
were  spoken  in  a  conversation  about  those  facts.  In  short, 
the  words  must  be  sufficient  to  maintain  the  action  without 
the  innuendo^.  And  tiie  meaning  given  by  the  innuendo 
must  be  such  as  may  fairly  be  collected,  either  from  the  words 
alone  or  firom  the  words  coupled  with  facts,  which  were  the 
subject  of  the  conversation,  previously  avenred  in  the  decla- 
ration. It  is  to  be  observed,  however,  that  although  new®  matter 
cannot  be  introduced  by  an  innuendo,  but  must  be  brought 
upon  the  record  in  another  way,  yet  where  such  new  matter 
is  not  necessary  to  support  the  action,  an  innuendo,  without 
any  colloquium,  may  be  rejected  as  surplusage^. 

An  action  will  not  lie  for  these  words,  ^'  I  will  take  him  to 
Bow  Street  on  a  charge  of  forgerv,''  without  an  innuendo*. 
In  a  declaration  for  slander  of  plaintiff  in  his  trade,  a  count 
alleging  that  the  defendant,  in  a  certain  discourse  in  the  pre- 

y  Hawkei  v.  Hawkey,  8  East,  4S7.  a  Slocomb'i  case,  Cro.  Car.  443. 

reoog:nised  by  Bayley,  J.  in  Gold-  b  Lovet  v.  Hawthorn,  Cro.  Elis.  834. 

stein  ▼.  Foss,  6  B.  ft  C.  160.  and  by  c  Day  ▼.  Robinaon,  in  Error,  1  Ad.  & 
Tindal,  C.  J.  deUvering  judgment  in        EU.  564. 

Alexander  y.  Angle,   on  Error  in  d  Roberts  ▼.  Camden,  9  East,  96. 

Ex.  Chr.  1  Cr.  fc  J.  146.  e  Harrison  v.  King,  in  error,  7  Taunt. 
1  Rol.  Abr.  83.  1. 10.  43U 
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sence  and  hearing  of  divers  subjects,  falsely  and  maliciously 
charged  and  asserted  and  accused  plaintiff  of  being  in  insol- 
vent circumstances,  and  stating  special  damage,  but  without 
setting  out  the  words,  is  ill  ^  and  if  it  be  joined  with  other 
counts,  which  set  out  the  words,  and  a  general  verdict  given, 
the  court  will  arrest  the  judgment^  It  is  the  province  of  the 
lury  to  decide,  whether  the  defendant's  meamng  was  such  as 
IS  imputed  to  him  by  the  innuendo^.  In  action  for  calling 
the  pudntiff  a  thief,  it  was  proved,  that  the  defendant  said  of 
the  plaintiff,  ^' why  don't  you  come  out,  you  blackguard, 
rascal,  scoundreL  JPenfold,  you  are  a  thief°  '^^  but  the  wit- 
ness who  proved  the  words  was  not  asked,  whether  by  the 
word  ^'  thieP'  he  understood,  that  the  defendant  meant  to 
charge  the  plaintiff  with  felony.  Chambre,  J.,  in  his  direction 
to  the  jury,  said,  that  it  lay  on  the  defendant  to  shew,  that 
felony  was  not  imputed  by  the  word  '^  thief ;'^  and  a  verdict 
was  found  for  the  plaintiff.  On  a  motion  to  set  aside  the 
verdict,  on  the  ground,  that  it  appeared  from  the  expressions 
which  accompanied  the  word  ^^  thief,''  that  the  defendant  did 
not  intend  to  impute  felony^  but  merely  used  that  word, 
together  with  the  others,  in  the  heat  of  passion ;  that  no  evi- 
dence was  given  to  shew  that  the  wora  ^'  thief"  was  under- 
stood by  those  who  heard  it,  to  charge  the  plaintiff  with  any 
crime,  the  court  refused  the  application ;  Sir  J.  Mansfield, 
C.  J.  observing,  that  the  jury  ought  not  to  have  found  a  ver- 
dict for  the  plaintiff,  unless  uiey  understood  the  defendant  to 
impute  theft  to  the  plaintiff.  The  manner  in  which  the  words 
were  pronoimoed,  and  various  other  circumstances,  might 
explain  the  meaning  of  tiie  word ;  and  if  the  jury  had  thought, 
that  the  word  was  only  used  by  the  defendant  as  a  word  of 
general  abuse,  they  ought  to  have  found  a  verdict  for  the  de- 
fendant. Supposmg  that  the  general  words  which  accompany 
the  word  "thieP  might  have  warranted  the  jury  in  finding 
for  the  defendant,  yet,  as  they  have  not  done  so,  the  court 
cannot  say,  that  the  word  did  not  impute  theft  to  the  plaintiff. 
A  count,  charging  that  defendant  nad  imposed^  upon  the 
plaintiff  the  crime  of  felony  is  good  after  verdict 

f  CookT.  Cos,  3  M.  fc  8. 110.  h  Penibld  t.  W«8toote,  2  Bot.  h.  Pul. 

g  Per  Oould  and  Blackftone,  Js.  2  Bl.        N.  R.  335. 

R.  961,  2.  cited  by  Ld.  EUenbo-    i  BUzard  t.  Kelly,  2  B.  and  C.  283. 

rough,  C.  J.  in  Roberta  t.  Camden. 

B.  R.  Not.  25, 1807. 
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IV.  Of  the  Pleadtng^^Evidenee— Costs. 

Cf  the  Pleadmgs. 

MoNBT  cannot  be  paid  into  Court^  The  general  issue  in 
this  action  is,  not  eiulty.  But  now^  in  actions  on  the  case, 
the  plea  of  not  guuty  shall  operate  as  a  denial  only  of  the 
breach  of  duty  or  wrongful  act  alleged  to  have  be^  com- 
mitted by  the  defendant,  and  not  of  the  facts  stated  in  the 
inducement,  and  no  other  defence  ihan  such  denial  shall  be 
admissible  under  that  plea :  all  other  pleas  in  denial  shall  take 
issue  on  some  particular  matter  of  feu^t  alleged  in  the  declara- 
tion. In  an  action  of  slander  of  the  plaintiff  in  his  office, 
profession,  or  trade,  the  plea  of  not  guilty  will  operate  to  the 
same  extent  predsely  as  at  present  in  denial  of  speaking  the 
words,  of  speaking  them  maliciouslv,  and  in  the  sense  im- 
puted, and  with  refoence  to  the  plamtiff's  office,  profession, 
or  trade ;  but  it  will  not  operate  as  a  denial  of  the  fact  of  tlie 
plaintiff  holding  the  office  or  being  of  the  profession  or  trade 
alleged^.  On  the  general  issue,  the  defendant  will  not  be 
allowed  to  give  the  truth  of  the  fact  imputed  to  the  plaintiff 
in  evidence,  even  in  mitigation  of  damages;  and  this  rule 
holds  in  all  cases,  whether  the  words  do  or  do  not  import 
a  chaige  of  felony^,  or  whether  a  charge  of  felony  be  parti- 
cular%  or  general^  If,  however,  the  charge  be  true,  the 
defendant  may  plead  it  in  justification.  If  the  words  were 
spoken  by  the  defendant  as  counsel,  and  were  pertinent  to 
the  matter  in  issued:  or  in  confidence;  as  when  a  master, 
upon  being  applied  to  for  the  character  of  a  servant^  (11) :  in 

S  atst  3  ft  4  W.  4.  c.  4%.  8.  21.  f  Per  twelve  judget.  S.  C. 

b  R.  Q.  H.  T.  W.  4.  g  S.  C.    Hodgson  v.  Scarlett,  HoU*i 

c  Ibid.  N.  P.  C.  621.  1  B.  &  A.  232. 

d  Underwood   ▼.   Parkei,  Str.   1200.  h  Edmonson  t.  Stephenson  and  ano- 

8.  P.  per  Lord  Mansfield,  C.   J.  tber.  Bull.  N.  P.  8.    WeatherrtonT. 

Middlesex   Sittings,    1767.   M.   S.  Hawkins,  1  T.  R.  110.  See  also  Bar- 

Chambre,  J.  grave  v.  Le  Breton,  4  Burr.  242S. 
t  Smith  V.  Richardson,  Willes,  24* 

Per 


(11)  Where  a  person  intending  to  hire  a  aervant  applies  to  the 
former  master  for  a  character,  tiie  master  (except  where  express 
malice  is  proved,)  shall  not  be  obliged  to  prove  the  truth  of  the  cha- 
racter he  gives,  for  in  such  case  the  disclosure  is  not  made  officiously 
but  in  ooi&dence,  and  the  &ct8  may  happen  to  rest  only  in  the  know- 
ledge of  master  and  servant.    But  where  the  master  voluntarily  and 
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these,  and  gimflar  cases^  an  action  will  not  lie,beeiniae  maGee 
(one  of  the  essential  grounds  in  an  action  for  slander)  is 
wanting.  The  plea  of  privileged  communication  must  all^e 
that  the  defendant  made  the  commimication  on  a  lawful  occa- 
sion, believing  it  to  be  true  and  without  malice,  or  at  least 
bona  fide*^.  A  plea  negativing  the  special  damage  in  slander 
for  words  actionable  in  themsdves  is  bad  on  demurrer^;  but, 
^if  without  ground"^,  and  purely  to  de&me,  a  fidse  character 
should  be  given,  it  would  oe  proper  ground  for  an  addon/' 

The  defendant  may  plead  that  the  nnn'df  were  not  spoken 
within  two  years  before  the  commencemcQt  of  the  action>>. 

Mvidence. 

The  words  must  be  proved  as  laid  in  the  declaration® ;  that 
is,  such  of  them  as  will  support  the  action ;  for  it  is  not  ne- 
cessary for  the  plaintiff  to  prove  all  the  words  stated  in  the 
dedaratiou ;  only  what  isP  material.  Formerly,  indeed,  it  was 
holden  that  the  plaintiff  must  prove  the  woids  precisely  a9 
laid4;  but  now  it  is  sufficient  (o  prove  the  substance  of  them. 

i  Warr  ▼.  J0U7,  6  C.  and  P.  407.  n  Stat.  21  Jas.  1.  c  10.  a.  3. 

Woodward  ▼.  Laadeii  0  C.  and  P.  o  Barnes  ▼.  HoIloway,8T.  R.150.  Per 

646.  Lawrence,  J.  in  Maitlaod  v.  Qold- 

k  Smith  ▼.  Thomas,  S  Bii^  N.  C,  ney,  2  East,  430.    Walters  ▼.  Mace, 

372.  2  Soott,  540.  2  B.  and  A.  750.    Hancock  ▼.  Win- 

1  S.  C.  ter,  7  Taunt.  205. 

mPte  Lord  Mansfield,  C.  J.   in  Bd-  p  Per  Baylej,  B.  Cos  t.  Thomason, 

mondaon  v.  Stephenson, Bull.  N.  P.  8.  2  Cr.  and  J.  304. 

cited  by  Park,  J.  in  Blackbuin  t.  q  BulUN.  P.  dtes  2  Rol.  Ahr.  718, 

Blackburn,  4  Bingh.  408. 


without  being  sppHed  to,  speaks  defamstory  words  of  hiiB  servant,  it 
will  be  incamb^t  on  hha  to  plead  and  prove  the  truth  of  the  words. 
Said  by  Lord  Mansfield,  C.  J.  to  be  so  settled,  and  that  he  had  often 
ruled  it  so  at  Nisi  Prios.  Lawry  ▼.  Ackenheadand  Ux.  B.  R.  Sittings,  M. 
8  G.  3.  Chambre.  MSS.  KeUy  y.  Partmgton,  4  B.  &  Ad.  700.  2  Nev. 
and  M.  460.  "  I  take  the  law  to  be  well  settled,  that  where  a  master 
is  i^lied  to  for  a  character  of  a  servant,  the  former  is  not  called 
upon  in  an  action  to  prove  the  truth  of  any  aspersions  thrown  out  by 
him  against  the  latter,  but  that  it  lies  upon  the  servant  to  prQve  the 
fidsehood  of  such  aspersions.  In  such  case  the  master  is  justified, 
unless  the  servant  prove  express  malice."  Per  Ghambre,  J.  in 
Rogert  v.  aifitm,  M.  44  Geo.  3.  C.  B.  3  Bos.  and  Pnl.  594,  The 
ease  itself  is  well  worthy  of  attention  on  this  subject,  but  the  dream- 
stances  of  it  are  too  special  for  insertion  in  this  work.  N.  A  servant 
cannot  bring  an  action  against  his  master  for  not  giving  him  a  charac- 
ter.   Per  Kenyon,  C.  J.  in  Carrol  v.  Bird,  3  Esp.  N.  P,  C.  901. 


' 


* 


1282  SLANDER. 

Howeyer,  if  the  words  be  laid  in  the  third  person^  e.  g.  he  ia 
a  thief^  proof  of  words  spoken  in  the  second  person^  e,  g.  you 
are  a  thief^  will  not  support  the  declaration^;  for  there  is  a 
sreat  difference  between  words  spoken  in  a  passion  to  a  man's 
nice^  and  words  spoken  deliberately  behind  his  back'.    Nor 
will  proof  of  words  spoken  to  a  person  support  an  vuUctmeni* 
charging  that  the  ddendant  spoke  them  of  sack  person.    So 
an  averment  that  slanderous  words  were  spoken  concerning 
the  (three)  phdntifis  in  their  joint  trade^  was  holden^  not  to 
be  supported  by  evidence  of  words  addressed  by  the  defen- 
dant personally  to  one  only  of  the  partners.    In  like  manner 
a  count  for  slmderous  words  spoken  affirmatively^  cannot  be 
supported  by  proof  that  they  were  spoken  by  way  of  inter- 
rogatory :  as  where  the  declanition  stated^  that  the  defendant 
spoke  these  words,  ^^he,  the  plaintiff,  cannot  pay  his  labour- 
ers/' and  the  evidence  was,  that  the  defendant  had  asked  a 
witness  '^if  he  had  heard  that  plaintiff  could  not  pa^  his 
labourers.''    Hie  plaintiff,  after  proving  the  words  as  laid  in 
the  declaration,  may  prove  that  the  defendant  spoke  other* 
words  on  the  same  subject  or  referring  to  it,  either  before  or 
afterwards,  although  such  words  may  be  actionable ;  for  this 
evidence  is  admissible,  not  in  aggravation  of  damages,  but  for 
the  purpose  of  proving  the  malice  of  the  defendant  in  deli- 
berately speaking  the  words  which  are  the  subject  of  the 
action. 

In  an  action  for  words  of  perjury,  the  plaintiff  offered  in 
evidence  a  bill  of  indictment,  which  had  been  preferred 
against  him  by  the  defendant,  and  which  the  grand  iury  re- 
turned ignoramus.  This  was  holden  to  be  admissible  evi- 
dence to  shew  the  malicious  intent  with  which  the  words 
were  spoken3^.  If  tiie  declaration  contain  several  actionable 
words,  it  is  sufficient  for  plaintiff  to  prove  some  of  them'. 
Express  malice  need  not  oe  proved ;  if  the  charge  be  fiilse, 
malice  will  be  implied.  The  existence  of  express  malice  is  only 

q  See  StumaidT.  Harper,  5  M.  and  R.  s  R.  v.  Berry,  4  T.  R.  217. 

295.  t  Solomons  and  two  others  v.  Medez, 

r  Ararillo  ▼.  Rogers,  London  Sittings,  1  Stark.  N.  P.  C.  191. 

Trin.  1773.  B.  R.  Lord  Mansfield,  u  Barnes  ▼.  HoUoway,  8  T.  R.  150. 

C.  J.citedbyBuUer,J.]nR.v.  Berry,  x  See  2  Phillips,  c.  9.  and  ante,  tit 

4T.R.  217.  where  the  same  doctrine  Libel,  p.  107 1,  n.  (8)  See  also  Defiies 

was  applied,  and  Bailer,  J.  said  he  ▼.  DaTis,  7  C.  &  P.  1 12.  Tindal,  C.  J. 

had  kno¥m  a  variety  of  nonsuits  on  y  Tate  v.  Humphrey,  2  Campb.  73.  n. 

the  same  objection ;  although  there  See  also  Uustell  ▼.  M'Quister,  ante, 

was  a  case  in  Strange  e  contra,  and  p.  1071,  n. 

also  a  dictum  of  Lord  Hardwicke.  i  Compagnon   a^^d   Wife  t.  Martin, 

C.  J.  in  Nelson  ▼.  Dixie,  C.  Temp.  Bl.  R.  790. 

Hardw.  300. 


blander;  128S- 

a  matter  of  inqtiiiy^ where  die  injurious  expressions^  which  are 
the  subject  of  complaint,  are  uttered  upon  a  lawful  occasion. 
In  an  action  for  slander  of  title^  it  must  appear  that  the  words 
were  spoken  malidouly :  it  is  not  necessary  for  the  defendant 
to  pleaid  specially;  but  the  plaintiff  must  prove  malice^  which 
is  the  gist  of  the  action^.    Where  in  the  declaration  it  was 
alleged;^  that  the  plaintiff  was  a  physidan^  and  exercised  that 
profession  in  En^and^  and  on  that  account  was  called  doctor^ 
meaning  doctor  of  medicine,  and  that  defendant  slandered 
plaintiff  in  his  character  of  a  physician,  and  denied  his  right 
to  be  called  a  doctor  of  memcine ;  it  was  holden^',  that  the 
plaintiff  must  prove  that  he  was  entitled  to  practise  as  a  phy- 
sician in  England ;  it  was  not  sufficient  to  shew  that  he  had 
in  fact  so  practised ;  nor  that  he  had  received  the  degree  of 
doctor  of  medicine  at  the  University  of  St.  Andrew's  in 
Scotland.    It  is  not  competent  for  the  defendant,  under  the 
general  issue,  to  offer,  in  mitigation  of  damages,  evidence  that 
the  specific  &cts  in  which  the  slander  consists,  and  for  which 
the  action  is  brought,  were  commimicated  to  him  by  a  third 
person^^.     In  an  action  for  words  imputing  felony,  with  a 
oount  for  maliciously  charging  the  plaintiff  with  theft  before  a 
justice,  to  which  the  defendant  pleaded  the  general  issue,  and 
also  pleas  of  justification,  evidence  of  general  good  character® 
is  not  admissible  for  the  plaintiff.    Where  words  are  given  in 
evidence  in  order  to  prove  malice,  which  are  not  stated  in  the 
declaration,  the  defendant  may  prove'  the  truth  of  such  words; 
as,  not  being  on  the  record,  the  defendant  has  had  no  oppor- 
tunity of  jostifying  them.    Where  the  words  are  not  action- 
able in  themselves,  and  the  only  groimd  of  action  is  the 
special  damage,  such  special  damage  must  be  proved^  as  al- 
leged.   Where  the  words  are  actionable  without  the  induce- 
ment, the  insertion  of  what  is  not  material  and  not  proved^ 
does  not  occasion  a  variance^  of  which  advantage  can  be 
taken. 

Costs. 

By  Stat.  21  Jac  1.  c.  16.  s.  6.  ^  If  the  jury  upon  the  trial 
of  the  issue,  or  the  jury  thai  shall  inquire  of  the  damages, 
assess  the  damages  under  forty  shilUngSy  then  the  plaintiff 

a  Per  Tindal,  C.  J.  Hooper  ▼.  Tnucott,  e  Cornwall  v.  Richardflon,  Ry.  and  M. 

2  Bingh.  N.  C.  464.  305.  Abbott,  C.  J. 

b  Smith  ▼.  Spooner,  3  Taunt  246.  f  Warne  v.  Chadwell,  2  Stark.  N.  P. 

c  Collini  ▼.  Carnegie,  1  Ad.  and  Ell.  C.  457. 

696.  3  Nev.  &  M.  703.  g  Ward  ▼.  Weeks,  7  Bingh.  211. 

d  Milla  V.  Spencer,  HoiVs  N.  P.  C.  533.  h  Cox  ▼.  Tkomaaon,  2  Cr.  k  J.  361. 

2Tyrw.411. 
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than  reooTer  only  ao  jwuia  coats  aa  the  danagea  ao 
amount  unto.'^  Thia  atatote  doea  not  extend  to  actiona 
founded  on  apecial  damage  only,  because,  prq[ierly  apealdng, 
they  are  not  aotiona  for  wcrdSf  but  for  the  apedd  damage^. 
But  where  words  are  actionable  in  themselTea^,  and  apc»ial 
damage  ia  laid  in  the  declaration  only  by  way  of  aggravation^ 
although  the  spedud  damage  be  proved,  yet  if  the  damiqi^ 
recovered  are  under  40f  •  diere  shall  be  no  more  coata  toon 
dama^.  In  Baker  y.  Heame\  B.  R.  H.  i767,aiguedby 
Dumimg  for  plaintiff,  and  Ashhurat  for  defisnduit,  uie  dis- 
tinction was  not  controverted  by  plaintiff^s  counsel ;  the  court 
being  (rf*  opinion  that  the  words  were  actionable  aa  rehting  to 
"  in  his  way  of  trade,  they  allowed  no  more  coata  dum 
I,  the  daniages  being  under  408,,  notwithstanding  the 
damagea  laid  in  the  declaration.  If  aome  of  the 
counts  in  the  declaration  be  for  words  that  are  actionable™, 
and  others  for  words  not  actionable,  and  special  damage  be 
laid  referring  to  all  the  eounts,  and  there  be  a  seneral  verdict 
for  plaintiff,  he  is  entitled  to  full  costs,  thoush  he  recover  leaa 
than  40».  damages.  In  a  caae  where  the  demimtion  embraced 
two  distinct  objects'^,  viz.  a  charge  for  speaking  woida  acti<Ht'« 
able  in  themselves,  and  a  chaige  that  defendant  procured 
plaintiff  to  be  indicted,  without  probable  cause,  for  felony ;  it 
was  holden,  that  such  an  action,  not  being  merely  an  action 
for  words,  but  also  an  action  on  the  caae  for  a  maMcioua  pro- 
aecution,  was  not  within  the  statute ;  and,  therefore,  although 
plaintiff  recovered  damages  under  409.  yet  he  should  be  en- 
titled to  full  costs.  In  caaea  within  the  statute,  if  damagea 
are  under  40f .  plaintiff  cannot  have  more  costs  taxed  tium 
the  damagea,  nottoiihiUmdi^g  defendant  ha$  Jusi^ied^. 

i  Lowe  ▼.  Harewood,  Sir  Wm.  Jones,  n  TopMll  v.  Bdwude,  Cio.  Car.  163. 

196.    Collier  T.GaiUard,  2  Bl.  Rep.  Blixard  t.  Barnes,  Cro.  Car.  307. 

lOGS.  8.  P. 

k  Lord  Raym.  1583.   Buny  t.  Perry,  o  Halfbrd  t.  Smith,  4  East,  667.  a.  P. 

2  Str.  936.  8.  C.   Turner  ▼.  Hoilon,  said,  per  Qire,  J.  in  Baitlet  w.  Rob- 

Willes,  438. 8.  P.  bins,  to  hare  been  determined  in  the 

1  MSS.  Chambre,  J.  court  of  B.  R.  8  Wils.  868.  S.  6  6. 
m  Saville  v.  Jardine,  8  H.  Bl.  531. 


(     1285     ) 


CHAP.  XXXVII. 


STOPPAGE  IN  TRANSITU. 

Nature  of  tJds  Right — Who  shall  be  considered  as  capable 
of  exercisifig  it — Where  the  Transitus  may  be  said  to  be 
continubiff — Where  determined— How  far  the  Negociatian 
of  the  Bitt  of  Lading  may  tend  to  defeat  the  Right. 

Nature  of  the  Right  of  stopping  in  TVansUu.^'Whtn 
foods  are  consigned  upon  credit  by  one  merchant  to  another^ 
It  frequently  happens  that  the  consignee  becomes  a  bankmpt 
or  insolvent,  before  the  goods  are  delivered.  In  such  case 
the  law,  deeming  it  unreasonable  that  the  goods  of  one  per- 
son should  be  applied  to  the  payment  of  the  debts  of  anotner, 
permits  the  consignor  to  resume  the  possession  of  his  goods. 
This  right  which  the  consignor  has  of  resuming  the  posses- 
sion of  his  goods,  if  the  full  price  has  not  been  paid,  in  the 
event  of  the  insolvency  of  the  consignee,  is  technically  termed 
the  right  of  stopping  in  transitu.  The  doetrine  of  stopping 
in  transitu  owes  its  origin  to  courts  of  equity*,  but  it  has 
since  been  adopted  and  estabUshed  by  a  variety  of  decisiomi 
in  courts  of  law,  and  is  now  regarded  with  fiivoor  as  a  right 
which  those  courts  are  always  disposed  to  assist.  This  riffht 
is  paramount  to  anv  lien  against  the  purchaser^.  The  fol- 
lowing cases  will  illustrate  the  nature  of  diis  right.  B.  at 
London,  gave  an  order  to  A.  at  Liverpool,  to  send  him  a 
quantity  of  goods^  A.  accordingly  shipped  the  goods  on 
board  a  ship  there,  whereof  the  defendant  was  master,  who 
signed  a  bill  of  lading  to  deliver  them  in  good  condition  to  B. 
in  London.  The  ship  arrived  in  the  Thames,  but  B.  having 
become  a  bankrupt,  the  defendant  was  ordered,  on  behalf  <» 
A.,  not  to  deliver  the  goods,  and  accordingly  refused,  though 

a  See  IV  Abulia  v.  Lambert,  9Ch  June,  e  Asiigiieei  of  BuigliaU,  beiiknipt»  t. 

1761.    2  Eden,  76.  and  Amb.  399.  Howard,  London  Sittbtgi  after  Hil. 

8.  C.  where  the  doctrine  was  fintre-  T.  92.  0. 2.  ooram  Lord  Manifield, 

cognized.  C.  J.,  I  H.  Bl.  3M.  n. 

b  M orley  t.  Hay,  3  Han.  ft  Ry.  396. 
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the  freight  \ra8  tendered.      It  appeared,  by  the  plaintiffs' 
witnesses,  that  no  particular  ship  was  mentioned,  whereby 
the  goods  should  be  sent,  in  which  case  the  shipper  is  to  be 
at  t£e  risk  of  the  perils  of  the  seas.    An  action  on  the  case 
upon  the  custom  of  the  realm  having  been  brought  against 
the  defendant  as  a  carrier.  Lord  Mansfield  was  of  opinion 
that  the  plaintiffs  were  not  entitled  to  recover,  and  said,  he 
had  known  it  several  times  ruled  in  Chancery,  that  where 
the  consignee  becomes  a  bankrupt,  and  no  part  of  the  price 
has  been  paid,  it  was  lawful   for  the  consignor  to  seize 
the  goods  before  they  come  to  the  hands  of  the  consignee  or 
his  assignees ;  and  mat  this  was  ruled,  not  upon  principles 
of  equity  only,  bat  the  laws  of  property.     The  plaintiffs 
were  nonsuited.    The  right  of  stopping  in  transitu  does  not 
proceed  on  the  ground  of  rescinding  the  contract,  but,  in  the 
language  of  Lord  Kenyon,  it  is  an  equitable  lien  adopted  by 
the  law,  for  the  purposes  of  substantial  justice.     Hence  the 
circumstance  of  the  vendee  having  paid  in  part  for  the  goods<^ 
will  not  defeat  the  vendor's  right  of  stopping  them  in  tran- 
situ ;  the  vendor  has  a  right  to  retake  them,  unless  the  full 
price  of  the  goods  has  been  paid ;  and  the  only  operation  of  a 
partial  payment  is  to  diminish  the  lien,  pro  tanto.    The  un- 
paid vendor  may  stop  in  transitu  before  the  goods  come  to 
the  hands  of  the  vendee's  factor,  although  the  &ctoT  has  the 
bill  of  lading,  indorsed  to  order,  in  his  hands,  and  is  under  ac- 
ceptance to  the  vendee  on  a  general  account ;  wherefore,  in 
such  case,  where  the  vendee  became  bankrupt  and  the  factcnr 
also  became  bankrupt,  and  the  messenger  under  the  factor's 
commission,  upon  the  arrival  of  the  ship,  went  on  board 
and  seised  the  cargo,  the  agent  of  the  vendor  having  pre- 
viously given  notice  to  the  captain  to  deliver  the  cargo  to 
him,  and  the  captain  having  agreed  thereto :  it  was  holden^, 
that  trover  would  lie  bv  tihe  vendor  against  the  assignee  of 
the  bankrupt  fieutor.    The  cases  which  nave  been  decided  on 
this  subject  may  be  arranged  under  the  following  divisions : 
1st,  who  shall  be  considered  as  capable  of  exercising  the  right 
of  stopping  in  transitu ;  2dly,  under  what  circumstances  the 
transitus  shaU  be  considered  as  continuing;  3dly,  when  the 
transitus  shaU  be  considered  as  determined ;  and  lastly,  where 
the  right  of  the  vendor  has  been  defeated  by  die  negotiation 
of  the  bill  of  lading. 

1.  Who  shall  be  considered  as  capable  of  exercising  the 

d  Hodgson  v.  Ley,  7  T.  R.  440.  recog-        guished  in  NicfaoUs  v.  Hart,  5  C. 
nized  in  Feise  v.  Wray,  3  East,  93.        and  P.  17Si.  Tindal,  C.  J. 
and  post.  p.  1287 ;  cited  and  distin*    e  Patten  v.  Thompson,  5  M.  and  S. 

360. 
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r^M  ^  itopping  in  transitu. — ^As  to  the  first  division^  I  am 
aware  of  two  cases  only,  in  which  the  subject  has  been  brought 
iinder  the  consideration  of  the  court,  viz.  Feiae  v.  Wrajf, 
3  East,  93,  and  S^en  y.  fVray,  6  East  371.  From  these 
cases  it  may  be  cottected,  that  if  the  party  exercising  the 
right,  stand  m  the  relation  of  vendor,  quoad  the  bankrupt  or 
insolvent,  it  is  sufficient;  but  that  a  mere  surety,  for  the 
price  of  the  goods  is  not  entitled  to  stop  them  in  transitu. 
The  case  of  FeUe  v.  fVrojf,  was  shortly  this.  B.  a  trader  in 
England,  gave  an  order  to  C,  his  correspondent  abroad,  to 
purchase  a  quantity  of  goods  for  him  ^  C  bought  the  goods 
accordingly  of  another  merchant  (who  was  a  stranger  to  B. 
and  had  not  any  account  or  correspondence  with  him,)  and 
shipped  them  on  board  a  general  ship,  on  the  account  and 
risk  of  B.;  the  bill  of  lading  was  filled  up  to  the  order  of  B.; 
G.  drew  bills  of  exchange  on  B.  for  the  price  of  the  goods, 
including  ako  a  chaige  for  commission.  These  bills  were 
accepted,  but  not  paid :  for,  before  the  eoods  arrived,  B.  be- 
came a  bankrupt ;  whereupon  C.  authorized  his  agent  in 
England  to  obtain  possession  of  the  goods  on  their  arrival, 
whidi  he  did  accordingly.  An  action  of  trover  having  been 
brought  by  the  assignees  of  B.  against  the  agent  of  C,  to 
recover  the  value  of  the  goods,  it  was  contended,  on  the 
part  of  the  plaintiffs,  that  the  right  of  stopping  in  transitu  did 
not  attach  oetween  B.  and  C. ;  that  B.  must  be  considered 
as  the  principal  for  whom  the  goods  were  originally  pur- 
chased, and  that  C.  was  only  his  factor  or  agent,  purchasing 
them  on  his  account,  and  that  the  right  of  stopping  in  tran- 
situ did  in  point  of  law  apply  solely  to  the  case  of  vendor 
and  vendee ;  but,  per  Lawrence,  J.  ^^  if  that  were  so,  it  would 
nearly  put  an  end  to  the  application  of  that  law  in  this  coun- 
try;  for  I  beHeve  it  happens,  for  the  most  part,  that  orders 
come  to  the  merchants  here,  firom  their  correspondents 
abroad,  to  purchase  and  ship  certain  merchandise  to  them ; 
the  merchants  here,  upon  the  authority  of  those  orders,  ob- 
tain the  goods  from  those  whom  they  deal  with ;  and  they 
charge  a  commission  to  their  correspondents  abroad,  upon 
the  price  of  the  commodity  thus  obtained.  It  never  was 
doubted  but  that  the  merchant  here,  if  he  heard  of  the 
fidlure  of  his  correspondent  abroad,  might  stop  the  goods  in 
transAtu.  But,  at  any  rate,  this  is  a  case  between  vendor  and 
vendee ;  for  there  was  no  privity  between  the  original  owner 
of  the  goods  and  the  bankrupt ;  but  the  property  may  be  con- 
sidered as  having  been  first  purchased  by  C,  and  again  sold 

f  Feise  v.  Wray,  3  East,  93. 
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to  B.  at  the  first  price,  with  the  addition  of  his  commission 
upon  it.  He  then  became  the  vendor  as  to  B.,  and  conse- 
quently had  a  right  to  stop  the  goods  in  transitu,  unless  he  is 
estopped  by  the  circumstance  of  B.  having  accepted  bills  for 
the  amount,  which  bills,  it  is  contended,  may  be  proved 
under  B/s  commission,  and  are  equivalent  at  least  to  part 
payment  of  the  goods ;  but  it  was  decided,  in  Hodgson  v. 
Loy,  7  T.  K.  440,  that  part  payment  for  the  goods  does  not 
conclude  the  right  to  stop  in  transitu ;  it  only  diminishes  the 
vendor's  Uen,  pro  tanto,  on  the  goods  detained.  Then, 
having  lawfully  possessed  himself  of  them,  he  has  a  hen  oii 
them  till  the  whole  price  be  paid,  which  cannot  therefore  be 
satisfied  by  shewing  a  part  payment  only.  It  is  possible  fJiat 
part  payment  may  be  obtained  by  proving  the  bills  under  B/s 
commission ;  but  if  the  loss  must  fall  on  one  side  or  the  other, 
the  maxim  applies,  ^'Qui  prior  est  tempore  potior  est  jure.^ 
The  court  were  of  opinion,  that  the  assignees  were  not  enti- 
tled to  recover. 

The  facts  of  the  case  in  Siffken  v.  Wrayy  were  as  follow:  B., 
a  trader  in  London,  ordered  goods  to  be  sldpped  to  him  by  Cjs 
his  correspondent  at  Dantzic,  with  directions  to  C.  to  draw 
for  the  amount  on  D.  at  Hamburgh  (who  had  agreed  to  accept 
the  bills,  upon  receiving  a  commission  on  the  amount),  and 
to  transmit  the  bills  of  lading  and  invoices  to  D.  who  was 
to  forward  them  to  B.  in  London.  The  goods  were  shipped, 
D.  accepted  the  bills,  and  on  the  receipt  of  the  bills  of 
lading,  transmitted  the  same  (which  were  made  out  to  the 
orders  of  the  shippers  and  not  indorsed,]  to  B.  in  London, 
who  received  them,  together  with  the  invoices  and  letter  of 
advice,  five  days  after  he  had  committed  an  act  of  bank- 
ruptcy. D.'s  acceptances  were  afterwards  dishonoured, 
whereby  C.  was  obliged  to  take  up  the  bills  of  exchange. 
J.  S.,  the  agent  of  D.  in  England,  proctured  from  B.  the  bills 
of  lading  upon  an  undertaking  that  he  would  dispose  of  the 
goods,  on  their  arrival,  to  the  best  advantage,  ana  apply  the 
proceeds  to  the  discharge  of  the  bills  drawn  against  tnem. 
J.  S.  having  obtained  possession  of  the  goods,  sold  them, 
and  pwd  the  proceeds  into  the  Court  of  Chancery,  to  abide 
the  verdict  in  an  action  directed  by  that  court  to  be  brought 
by  the  assignees  of  B.  against  J.  S.  C,  having  be^  ap- 
prized of  what  had  been  done  by  J.  S.,  wrote  a  letter,  signi- 
ying  his  approbation  of  J.  S.^s  conduct,  and  therein  claimed 
the  proceeds.  The  action  <lirected  by  the  Court  of  Chan- 
cery having  been  brought,  the  court  of  B.  R.  were  of  opi-  | 

g:  Siffken  and  another,  assignees  of  Browne,  bankrupt,  ▼.  Wray,  6  East,  371. 
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nion^  that  the  assignees  of  B.  were  entitled  to  the  proceeds: 
for  1st,  D.  did  not  stand  in  the  relation  of  vendor  of  these 
goods  quoad  the  bankrupt^  but  was  a  mere  surety  for  the 
price  of  the  goods^  and  consequently  he  was  not  entided  to 
stop  them  in  transitu;  2ndly,  although  C.  was  the  vendor  of 
the  goods,  yet  J,  S.  could  not  be  considered  as  his  agent  in 
this  transaction,  not  having  received  any  authority  from  C. 
until  after  he  had  obtained  possession  of  the  goods ;  but,  sup- 
posing him  to  have  been  the  agent  of  C.  before,  yet  there  was 
not  any  adverse  taking  possession  of  the  goods,  inasmuch  as 
they  had  been  taken  under  an  amicable  agreement  with  B. 
after  his  bankruptcy. 

2.  Under  what  Circumstances  the  lYansUus  shall  be  con- 
sidered  as  continuing, — ^As  to  the  second  division,  imder  what 
circumstances  the  transitus  shall  be  considered  as  continuing, 
the  cases  are  more  nmnerous  than  in  the  last  division,  and  as 
they  depend  in  great  measure  on  their  own  special  circum- 
stances, it  will  be  necessary  to  state  them  at  some  length. 
The  first  in  order  of  time  is  Stokes  v.  La  Riviere^  cited  in  3 
T.  R.  466,  and  more  correctly  by  Lawrence,  J.,  in  Bothlingk 
v.  Inglisy  5  East,  397.  Messrs.  Duhem,  of  Lisle,  who  had 
just  arrived  in  London,  appUed  to  the  plaintiff  (a  ribbon- 
weaver)  for  a  quantity  of  ribbon.  The  plaintiff  having  re- 
ceived a  favourable  account  by  the  defendants,  of  Duhems' 
circumstances,  packed  up  goods  to  a  large  amount,  and  deli- 
vered them  to  the  defendants  to  be  forwarded  to  Lisle.  These 
goods,  with  others  purchased  in  hke  manner  of  another  trades- 
man of  the  name  of  Twigge,  were  forwarded,  on  or  about  the 
12th^  May,  to  the  defendants^  correspendent  at  Ostend,  with 
directions  to  send  them  to  the  order  of  Messrs.  Duhem.  On 
the  receipt  of  the  goods,  viz.  on  the  29th  of  May,  the  defen- 
dants^ correspondents,  at  Ostend,  wrote  to  the  Duhems  an 
acknowledgment,  and  that  they  waited  their  directions.  On  the 
12th  June,  the  Duhems  stopped  payment;  and,  by  an  instru- 
ment signed  the  13th  August,  consented  to  Twigge^s  taking 
back  his  goods.  But  Messrs.  Duhem  not  having  fulfilled 
some  engagement  with  the  defendants,  and  being  considerably 
indebted  to  them,  the  defendants  countermanded  the  orders 
they  had  given  to  their  correspondents  at  Ostend,  as  to  the 
delivery  of  the  goods,  bv  letter  of  the  31st  May,  and  directed 
them  to  alter  die  marks  and  deliver  them  to  their  order, 
which  was  accordingly  done;   and  they  were  afterwards  dis- 

Sised  of  in  satisfaction  of  the  defendants^  demand  upon 
essrs.  Duhem;  they  contending  that,  immediately  upon 
the  delivery  of  the  goods  by  the  plaintiff  to  them,  the  pro- 
perty vested  in  Messrs.  Duhem,  and  that  they,  the  defen- 
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dants^  had  a  right  to  detain  them.  Lord  Mansfield  said 
^'  No  point  is  more  dear  than  if  goods  are  sold^  and  the 
price  not  paid^  the  seller  may  stop  them  in  transitu;  1  mean 
in  every  sort  of  passage  to  the  huids  of  the  buyers.  There 
have  been  a  hundred  cases  of  this  sort;  ships  in  harbour, 
carriers,  bills,  have  been  stopped.  In  short,  where  the  goods 
are  in  transitu,  the  seller  has  that  proprietory  Uen.  T%e 
goods  are  in  the  hands  of  the  defendants  to  be  conveyed;  the 
owner  may  get  them  back  again. 

In  Hunter  and  another,  assignees  of  Blanchard  and  Lewis 
V.  Bealf  cited  3  T.  R.  466,  an  action  of  trover  was  brought  for 
a  bale  of  cloth,  which  was  sent  by  Messrs.  Steers  and  Co.  of 
Wakefield,  to  the  defendant,  who  was  an  inn-keeper,  directed 
for  the  bankrupts,  to  whom  the  defendant's  book-keeper  gave 
notice  that  a  bale  was  arrived  for  them:  and  Steers  and  Co. 
at  the  same  time  sent  them  a  bill  of  parcels  by  the  post,  the 
receipt  of  which  they  acknowledged,  and  wrote  word  that  they 
had  placed  the  amount  to  the  credit  of  Steers  and  Co.  The 
bankrupts  gave  orders  to  the  defendant's  book-keeper  to  send 
the  bale  down  to  the  Galley  Quay,  in  order  to  ship  it  on  board 
the  Union,  to  be  carried  to  Boston.  The  defendant  accord- 
ingly sent  the  bale  to  the  quay;  but,  arriving  too  late  to  be 
shipped,  it  was  sent  back  to  nun.  Within  ten  days  after- 
wards, a  derk  of  the  bankrupts  went  to  the  defendant's 
warehouse,  when  the  defendant  asked  him  what  was  to  be 
done  with  the  bale  in  question^  and  was  ordered  to  keep  it  in 
his  custody  tiU  another  ship  sailed^  which  would  happen  in  a 
few  days.  The  bankruptcy  happened  soon  afterwards;  and 
Messrs.  Steers  and  Co.  sent  word  to  the  defendant  not  to  let 
the  bale  out  of  his  hands :  accordingly,  when  the  bankrupts 
appUed  for  it,  he  refused  to  deliver  it  up.  Lord  Mansfield 
was  clearly  of  opinion,  that  though  the  goods  might  be  legally 
deUvered  to  the  vendees  for  many  purposes,  yet  as  for  this 
purpose  there  must  be  an  absolute  and  actual  possession  by 
the  bankrupts ;  or  (as  his  lordship  expressed  it,)  they  must 
have  come  to  the  corporal  touch  of  the  vendees ;  otherwise 
they  may  be  stopped  in  transitu ;  a  delivery  to  the  third  per- 
son, to  convey  them,  is  not  sufficient.  The  preceding  case 
of  Hunter  v.  Beat  was  much  commented  upon  by  Lord  El- 
lenborough,  in  Diwon  v.  Baldwen,  5  East,  184.  llie  impres- 
sion on  his  lordship's  mind  appears  to  have  been  against  the 
determination.  His  words  are  these:  ^^As  to  Hunter  v. 
Bealy  in  which  it  is  said,  that  the  goods  must  come  to  the 
corporal  touch  of  the  vendees,  in  order  to  oust  the  right  of 
stopping  in  transitu,  it  is  a  figurative  expression,  rarely,  if 
ever,  strictly  true.    If  it  be  predicated  of  the  vendee's  own 
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actual  touchy  or  of  the  touch  of  any  other  person^  it  comes  in 
each  instance  to  a  question,  whether  the  party  to  whose  touch 
it  actually  comes,  be  an  agent  so  far  representing  the  princi- 
pal, as  to  make  tiie  delivery  to  him  a  fidl,  effectual,  and  final 
deUvery  to  the  principal,  as  contradistin^ished  from  a  deli- 
very to  a  person  virtually  acting  as  a  earner,  or  mean  of  con- 
veyance to  or  on  the  account  of  the  principal,  in  a  mere  course 
of  transit  towards  him.  I  cannot  but  consider  the  transit  as 
having  been  once  completely  at  an  end  in  the  direct  course 
of  the  goods  to  the  vendee ;  u  e.  when  they  had  arrived  at 
the  innkeepers,  and  were  afterwards  under  the  immediate 
orders  of  the  vendee,  thence  actually  launched  again  in  a 
course  of  conveyance  from  him,  in  their  way  to  Boston ;  be- 
ing in  a  new  direction  prescribed  and  communicated  by  him- 
self. And  if  the  transit  be  once  at  an  end,  the  delivery  is 
complete,  and  the  transitus  for  this  purpose  cannot  commence 
de  novo,  merely  because  the  goods  are  again  sent  upon  their 
travels  towards  a  new  and  ulterior  destination.^'  In  Hunt  and 
others,  assignees  of  Bewnet  and  Heaven  v.  Ward,  cited  in  3  T. 
R.  467^  where  goods  had  been  sent  by  orders  from  the  vendee 
to  a  packer ;  the  packer  was  considered  as  a  middle  man  be- 
tween the  vendor  and  vendee :  and,  therefore,  the  court  held 
they  might  be  stopped  tn  transitu,  on  the  bankruptcy  of  the 
vendee.  So  where  A.  sold  goods  to  B.,  and,  according  to  B.'s 
directions,  sent  them  to  C.  a  wharfinger^,  to  be  by  him  for- 
warded to  B.;  it  was  holden,  that  while  they  were  in  C.'s 
hands,  they  might  be  stopped  by  A.,  because  they  were  merely 
at  a  stage  upon  their  transit,  and  could  not  be  considered  as 
having  arrived  at  their  final  destination. 

The  plaintiff,  living  at  Leghorn,  consigned  goods  to  B.  at 
Liverpool,  by  a  ship  chartered  on  account  of  dS  The  cap- 
tain signed  three  bills  of  lading,  as  usual,  one  of  which  was  sent 
to  B.  Before  the  ship  arrived  at  L.,  B.  became  a  bankrupt.  On 
the  ship's  arrival  at  L.  she  was  ordered  to  perform  quarantine. 
Pending  the  quarantine,  one  of  the  assignees  of  B.  went  on 
board  ti^e  vessel,  claimed  the  cargo  as  belonging  to  the  bank- 
rupt, and  put  two  persons  on  board  with  a  view  of  keeping 
possession.  A  few  days  after,  but  before  the  expiration  of  the 
quarantine,  the  plaintiff's  agent  served  a  notice  of  the  bank- 
ruptcy on  the  captain  of  the  vessel,  and  claimed  the  goods  on 
benalf  of  the  plaintiff;  a  similar  notice  was  served  on  the  as- 
signees, the  defendants.  It  was  contended,  that  the  princi- 
pd's  right  to  stop  in  transitu  was  completely  at  an  end  when 
the  consignee  had  got  possession,  by  any  means,  of  the  goods 

Smith  andanotherv.  Gom,  1  Caippb.   i  Hoist  v.  Pownal  and  another,  1  Esp. 
283.  N.  P.C.240. 
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consigned:   that  the  consignee  might  have  met  the  vessel  at 
sea  on  her  voyage,  and  have  taken  possession  by  virtae  of  the 
first  bill  of  lading,  which  possession,  they  contended,  would  be 
complete  to  divest  any  right  the  consignor  might  have  to  stop 
the  goods  in  transitu:  but  Lord  Kenyon  was  of  opinion,  that 
this  was  a  stopping  in  transitu  sufficient  to  maintain  the  ac- 
tion;  his  lordship  said,  that  in  order  to  give  the  consignee  a 
right  to  claim  by  virtue  of  possession,  it  should  be  a  posses- 
sion obtained  by  the  consignee,  on  the  completion  of  the 
voyage;   that  the  case  put,  that  the  consignee  had  a  right  to 
go  out  to  sea  to  meet  the  ship,  could  not  be  supported,  as  it 
might  go  the  length  of  saying  that  the  consignee  might  meet 
the  vessel  coming  out  of  the  port,  firom  whence  she  had  been 
consigned,  and  that  that  should  divest  the  property  out  of 
the  consignor  and  vest  it  in  himself,  which  was  a  position  not 
to  be  supported^,  as  there  would  be  then  no  possibility  of  any 
stoppage  in  transitu  at  all.     That  in  the  present  case  the 
voyage  was  not  completed,  till  she  had  performed  quarantine, 
till  which  time  she  was  in  transitu;   and  as  the  plaintiff's 
agent  had  ^ven  notice,  and  claimed  the  cargo  before  the  com- 
pletion of  the  voyage,  he  was  of  opinion  that  the  plaintiff  had 
stopped  the  goods  time  enough  to  prevent  the  property  from 
vesting  in  the  assignees.   The  court  of  B.  R.,  on  a  motion  for 
a  new  trial,  confirmed  the  opinion  given  by  Ld«  Kenyon.  The 
like  judgment  was  given  in  the  case  of  Northetf  and  another, 
assignees  of  Leykmd  and  another  v.  Field,  2  Esp.  N.  P.  C. 
613.    There  a  quantity  of  wine  was  consigned  to  B.    Afiter 
the  arrival  of  the  vessel,  aboard  which  the  wine  in  question 
had  been  shipped,  but  pending  the  twenty  days  allowed  for 
payment  of  the  duty,  B.  became  a  bankrupt.     After  the  ex- 
piration of  the  twenty  days  the  wine  was  removed  into  the 
king's  cellar,  where  by  the  excise  law  it  is  allowed  to  remain 
three  months:   during  which  time  the  owner  may  have  the 
wine  on  paying  the  duty,  warehouse-room,  &c.:   but  if  not 
paid  at  the  end  of  the  three  months,  the  wine  is  sold.    The 
day  before  the  expiration  of  the  three  months,  the  agents  of 
the  consignors  applied  for,  and  endeavoured  to  obtain,  pos- 
session of  the  wine,  but  in  vain.    The  wine  was  sold,  and  the 
produce  paid  into  the  hands  of  a  broker.    An  action  having 
been  brought  by  the  assignees  of  the  bankrupt,  who  claimed 
the  produce.  Lord  Kenyon  was  of  opinion,  that  they  were  not 
entitled  to  recover,  observing  that  the  courts  of  late  years  had 
inclined  much  in  favour  of  the  power  of  the  consignor  to  stop 
his  goods  m  transitu,  it  was  a  leaning  to  the  furtherance  of 

k  But  see  2  Bos.  and  Pul.  461. 
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justice.  Lord  Hardwicke  had  been  of  opinion^  that  in  order 
to  stop  goods  in  transitu^  there  must  be  an  actual  possession 
of  them  obtained  by  the  consignor^  before  they  come  to  the 
hands  of  the  consignee;  but  that  rule  has  since  been  relaxed; 
and  it  was  now  held,  that  an  actual  possession  was  not  neces- 
sary, that  a  claim  was  sufficient,  and  to  that  rule  he  sub* 
scnbed.  In  the  present  case,  the  bankrupt  had  no  title  to  the 
actual  possession,  until  the  duties  were  paid — ^until  then 
they  were  quasi  in  custodid  legis;  before  the  sale,,  the  agent 
for  the  consignors  claimed,  and  endeavoured  to  get  posses* 
sion;  that  was  a  sufficient  stopping  in  transituy  in  ms  opinion, 
to  secure  the  rights  of  the  consignor. 

B.,  resident  in  Cumberland,  purchased  a  quantity  of  butter 
from  A.1,  who  agreed  to  deliver  it  to  D.  a  carrier.  B.  desired 
that  it  might  be  marked  with  the  initials  of  C.  his  brother's 
name,  to  whom  he  usually  sent  his  butter  consigned  for  sale 
on  his  own  account,  and  which  initials  B.  had  constantly  used 
for  some  years  upon  such  consignments.  The  butter  was  de- 
livered by  the  vendors  to  D.  the  carrier  agreed  on,  who  was 
desired  by  B.  to  forward  it  as  usual  to  a  wharfinger  usually 
employed  by  B.  at  Stockton,  to  be  by  him  shipped  for  Lon* 
don.  It  was  stated  in  the  case,  that  D.  entered  the  butter  in 
his  way-bill  in  the  name  of  B.,  and  carried  it  on  his  account, 
the  vendor  telling  him  that  B.  was  to  pay  the  carriage.  He 
carried  the  firkins  as  far  as  Bowes,  where  he  delivered  them 
to  E.,  another  carrier,  who  received  no  other  instructions  but 
from  the  way-bill;  E.  proceeded  with  them  to  Stockton, 
there  deUvered  them  to  the  wharfinger,  who  had  general  di- 
rections from  B.  to  send  to  C.  his  brother  in  London.  The 
wharfinger  immediately  wrote  to  B.  acknowledging  the  re- 
ceipt of  the  butter,  and  also  to  C,  and  acquainted  the  latt^ 
witii  the  name  of  the  ship  by  which  the  butter  was  to  be  for- 
warded to  London.  Before  the  butter  reached  London,  B. 
and  C.  became  bankrupts,  and  the  defendant,  as  agent  of  the 
seller,  got  possession  of  the  butter  on  its  arrival  in  the  river. 
In  an  action  brought  by  the  assignees  of  B.,  one  of  the  ques- 
tions was,  whether  there  was  any  such  deUvery  to  the  bank- 
rupt as  was  sufficient  to  divest  the  vendor's  right  to  stop 
in  transitu.  It  was  contended  on  the  part  of  the  defendant, 
that  there  was  not;  that  the  delivery  to  D.,  in  the  first  in- 
stance, and  afterwards  that  by  him  to  E.,  and  by  E.  to  the 
wharfinger,  were  all  deliveries  made  to  them  in  tne  capacity 
of  common  carriers,  and  not  as  private  agents  of  the  bank- 
rupt.     The  circumstance  of  the  banlprupt  desiring  D.  to 

1   Hodgson  V.  Loy,  7  T.  R«  440. 
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carry  tkie.  goods  to  the  wharfinger  as  usual  could  not  vary  Ae 
nature  of  the  agency.  But  supposing  it  did^  and  tlurt;  it 
amounted  to  the  appointment  of  the  wharfinger  as  a  special 
carrier  named  by  uie  vendee,  that  would  not  alter  the  ven* 
dor's  right  to  stoptu  /riifwJto(l),  that  BuUer,  J.  had  expreaaly 
said^  in  EUi$  v.  Hunt,  3  T.  R.  469,  that  that  would  make  no 
difference,  and  that  ike  case  of  Stokes  v.  La  Smere,  where 
the  right  was  allowed,  was  a  case  of  delivery  to  a  particular 
carrier;  and  as  to  the  mark  on  the  goods,  that  was  not  for 
the  purpose  of  taking  pcMsession  of  them,  as  in  Etti$  v,  Htmif 
but  merely  as  a  du^ction-to'  whom  they  were  to  be  sent. 
The  court  were  of  opinion,  thut  tt^e  defencumt  was  entitled  to 
stop  the  goods  in  tramUu.  Lord  Hllenborough,  adverting 
to  the  preceding  case,  in  Dtaeon  v.  Baldweny  5  EUut,  185, 
observed,  ^  that  it  was  a  clear  case  of  transit  uncompleted; 
for  the  butter  purchased  in  Cumberland  was  proceeding 
through  different  stages  of  country  conveyance  to  the  pur* 
chaser  in  London,  but  before  it  reached  the  place  of  its  desti- 
nation, it  was  stopped.^ 

B.,  being  in  trade  at  North  Tawton,  in  Devonshire,  sare 
orders'  to  the  plaintiffs  to  send  the  goods  in  question  to  nim 
from  London,  but  did  not  direct  that  they  should  be  sent  by 
any  particular  ship"^;  his  orders  were  that  they  should  be  sent 
to  him  at  Exeter,  to  be  forwarded  to  N.  T.  They  were  ac- 
cordingly shipped,  arrived  at  Exeter,  and  were  put  into  the 
hands  d[  the  wharfineer  to  be  forwarded  to  their  journey's 
end.  In  the  books  of  the  wharfinger  they  were  put  to  uie 
account  of  B.  as  the  person  to  whom  they  were  directed,  and 
he  was  considered  as  the  wharfinger's  pay-master*  In  this 
state  of  things  a  letter  was  received  oy  the  plaintifis,  in 
which  the  vendee  said,  that  his  situation  was  such  that  he 
should  not  receive  the  goods,  and  that  they  might  take  them 
back  again,  if  they  thought  proper.  The  plaintiffs,  imme- 
diately on  the  receipt  of  this  letter,  sent  to  the  wharfinger, 

m  Mill!  ▼.  Bill,  2  Bos.  ft  Pul.  457. 


(1)  It  seems,  however,  that  if  a  person  be  in  the  habit  of  using 
the  warehouse  of  a  wharfinger  as  his  own,  and  make  that  the  reposi- 
tory of  his  goods,  and  dispose  of  them  there,  that  the  journey  would 
be  considered  as  at  an  end  when  the  goods  arrived  at  sach  warehooae. 
Per  Chambre,  J.  Richardi<m  v.  Gom,  3  Bos.  &  Pol.  127.  And  Lord 
Alvanley  expressed  his  co^urrence  in  that  opinion  in  Scott  v.  Pettily 
3  Bos.  &  Pol.  469.  cited  by  IS^^ley,  J.  m  Foster  v.  Fron^ton.  6  B.  & 
C.  109,  and  post,  p«  1 303. 
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md  forbade  him  to  deliver  them  according  to  €tke  direction. 
The  whaifinger  promised  not  to  deliver  them  until  he  could 
do  so  with  safety^  notwithstanding  which  he  afterwards,  de- 
livered them  to  the  assignees  of  B«      The  question  was^^ 
whether  the  goods,  in  -the  hands  of  the  wharfinger,  were  in 
such  a  situation  that  the  vendors  could  stop  them.    The 
oourt  were  of  opinion  that  they  were,  and  that  in  point  of 
fact  the  goods  had  been  stopped  in  transitu ;  for,  although 
there  had  not  been  any  corporal  touch,  yet  diat  took  place 
which  was  equivalent  to  it.\  The  plaintiffis  gave  notice  to  the 
wharfinger  and  demanded  the  goods  as  their  property;  and 
the  wharfinger  midertook  not  to  deliver  them  until  he  was 
certain  of  a  safe  delivery.    Chambre,  J.,  added,  that  there  was 
another  point,  however,  upon  which  he  had  entertained  some 
doubt.    The  vendor  did  not  get  possession  of  these  goods  by 
his  own  diligence  and  care,  or  in  consequence  of  casual  in- 
formation, but  through  the  intervention  oi  the  bankrupt  him- 
self,  eight    days  after  the   act  of  bankruptcy  committed. 
That  circumstance  raised  some  doubt  in  his  mind;  since  it 
appeared  that  the  bankrupt  had  thereby  given  a  preference  to 
the  plaintiffs  over  the  rest  of  his  creditors.    But  still,  upon 
the  whole,  he  was  indined  to  agree  with  the  rest  of  the 
court:  that  he  was  not  fond  of  multiplying  small  distinctions; 
and  thought  that  too  many  had  been  already  taken,  and  the 
general  inconvenience  would  not  be  very  6;reat,  since  manv 
cases  of  this  kind  were  not  likely  to  arise.    It  seemed,  indeed, 
that  there  would  be  a  certain  d^ee  of  discretion  vested  in 
the  bankrupt,  since  he  would  be  empowered  to  accept  goods 
which  were  coming  to  him  firom  one  consignor,  and  to  give 
notice  to  another  consignor,  to  stop  them  in  transitu.    But,  as 
no  firaud  appeared  to  mive  been  committed  on  the  part  of  the 
plaintiffs  in  this  case,  he  was  inclined,  on  this  point,  as  well 
as  the  others,  though  not  without  some  doubt,  to  concur  with 
the  rest  of  the  court.    It  only  remains  to  observe,  that  where 
the  light  of  stopping  in  transUu  vests  in  the  consignor,  it 
cannot  be  divested  by  any  daim  made  upon  the  goods  in  their 
transit  by  a  creditor  of  the  consignee,  as  e.  g.  by  process  of 
foreign  attachment  at  the  suit  of  such  creditor"^ ;  or  by  a  com- 
mon carrier,  daiming  to  retain  the  goods  as  a  lien  for  his 
general  balance  due  firom  the  consignee^ ;  for  the  vendor's 
right  of  stopping  in  transitu  is  the  elder  and  preferable  lien. 

If  a  carrier,  after  notice  firom  the  vendor  of  goods  to  stop 
them  in  transitu,  by  mistake  delivers  them  to  the  vendee, 
the  sale  is  nevertheless  resdnded,  and  the  vendor  may  bring 

n  Smith  ▼.  Oom,  1  Campb.  3S2.        o  Butler  ▼.  Woolcott,  8N.  R.  64. 
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trover  p  for  them  against  the  vendee ;  and  although  the  vendee 
having  become  a  bankrupt,  the  goods  have  passed  mto  the 
hands  of  his  assignees,  yet,  inasmuch  as  they  did  not  come  to 
the  possession  of  the  banlmipt,  with  the  consent  of  the  trae 
owner,  they  are  not  in  the  oixier  and  disposition  of  the  bank- 
rupt within  the  statute.    Although  goods  have  been  delivered 
at  the  packers  of  the  purchaser^  he  having  no  warehouse  of 
his  own,  if  they  were  to  be  paid  for  in  ready  money,  and  this 
was  intimated  to  the  packer  when  he  received  them,  they  may 
still  be  stopped  tn  tranritu^    A  resale  of  goods  by  a  vendee, 
and  payment  to  him,  does  not  destroyi^  the  vendor's  right  of 
stoppage  tn  transitu.    An  order  sent  by  the  vendor  to  the 
wharfinger  to  deliver  the  goods  to  the  vendee,  is  sufficient  to 
pass  the  property  to  the  vendee,  provided  nothing  remains  to 
be  done  but  to  make  the  delivery ;  but  if  any  thing  remains  to 
be  done,  e.  ff.  weighing,  &c.,  the  property  does  not  pass",  and 
the  right  of  stoppage  tn  tranritu  is  not  defeated  until  that  be 
done.    Where  goods  were  sold,  free  on  board,  and  upon  their 
shipment  the  af  ent  of  the  vendors  tendered  to  the  mate^  (the 
captain  being  absent,)  a  receipt  by  which  the  goods  were  ac- 
knowledged to  be  shipped  on  accoimt  of  the  vendors,  which 
the  mate  kept,  but  refused  to  sign,  and  on  the  following  day 
signed  bills  of  lading  to  the  orders  of  the  vendees :  it  was 
holden^  that  the  transitus  was  not  at  an  end,  but  that  on  the 
insolvency  of  the  vendees,  the  vendors  were  entitled  to  stop 
the  goods.    So  where  A.  delivered  a  quantity  of  iron  to  a 
carrier  to  be  conveyed  to  B.,  the  vendee  in  the  country,  and 
the  carrier,  on  his  arrival  at  B.'s  premises,  landed  a  part  of 
the  iron  on  his  wharf,  and  then,  finding  that  B.  had  stopped 
payment,  reloaded  the  same  on  board  his  barge,  and  took  the 
whole  of  the  iron  to  his  own  premises ;  it  was  holden%  that 
there  was  not  a  delivery  of  any  part  of  the  iron,  so  as  to  divest 
the  consignor  of  his  right  to  stop  in  transitu,  tlie  special  pro- 
perty remaining  in  the  carrier,  until  the  freight  for  the  whole 
cargo  was  either  tendered  or  paid,  or  until  he  had  done  some 
act  shewing  that  he  assented  to  part  with  the  possession  of 
the  goods,  without  receiving  his  nreight. 

The  transitus  is  not  at  an  end  until  the  goods  have  reached 
the  place  named  by  the  buyer  to  the  seller,  as  the  place  of 
their  destination.     Goods  were  purchased  by  a  commission 

p  Litt  V.  Cowley,  7  Taunt  169.    See        cognized  in  Dixon  v.  Yates,  6  B.  & 

Clay  v.  Harrison,  10  B.  &  C.  106.  Ad.  343. 

q  Loeschman  v.  Williams,  4  Campb.     s   Withers  v.  Lys,  Holt's  N.  P.  C.  18. 

181.  4  Campb.  237.  3.  C. 

r  Craven  v.  Ryder,  6  Taunt.  433.  re-    t  Ruck  v.  Atfleld.  5  B.  aud  A.  632. 

u  Crawsbay  v.  Eades,  1  B.  &  C.  1 6i . 
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agent,  at  Manchester^  for  A.  to  be  sent  to  Usbon.  A.  had  no 
warehouse  at  Manchester,  and  the  vendor  dehvered  the  goods 
to  the  agent,  who  was  to  forward  them  to  Lisbon ;  it  was 
holden',  that  the  transitus  continued  until  the  goods  reached 
Lisbon,  and  that,  the  vendee  having  become  msolvent,  the 
vendor  might  stop  the  goods  in  the  hands  of  the  agent.  So  where 
the  shippers  acting  for  G.  purchased  and  paid  For,  with  their 
own  money,  flour  at  Stockton,  which  was  sent  by  a  vessel  to 
London,  and  the  invoice  forwarded  to  G.  A  manifest  of  the 
flour  was  also  forwarded  by  the  shippers  to  a  wharfinger  in 
London,  whose  practice  it  was  to  deUver  goods  to  the  consignee 
named  in  the  manifest,  upon  application,  and  till  application  to 
keep  them  on  board  the  vessel;  if  not  applied  for  before  the 
vessel  retumed,he  landed  them,  and  kept  them  in  his  warehouse 
to  the  order  of  the  shipper;  if  the  goods  were  to  be  dehvered 
to  order,  he  deUvered  them  to  persons  producing  either  bills 
of  lading  or  the  shipper's  invoice.  G.  was  in  the  habit  of 
having  flour  consigned  to  him  at  the  wharf,  and  sometimes 
sold  it  on  board,  sometimes  when  it  was  landed,  and  kept  for 
him  in  the  wharfinger's  warehouses.  The  flour  in  question 
arrived  at  the  wharf  on  the  12th  of  April,  but  was  not  landed 
until  the  23d;  on  the  l7th  of  April,  and  before  any  appUca- 
tion  by  G.  who  had  become  bankrupt,  the  flour  was  claimed 
under  an  order  from  the  shippers,  it  was  holdenT,  that  the 
shippers  might  stop  it  in  transitu;  for  no  act  of  ownership 
had  been  exercised  over  it  by  G.,  no  invoice  or  bill  of  lading 
had  been  produced  by  him  or  any  agent ;  so  that  the  very 
first  act  done  upon  the  flour,  after  the  ship's  arrival  at  the 
wharf,  was  done  by  the  shipper,  before  the  transit  to  the 
hand  or  possession  of  the  vendee  was  complete.  The  tran- 
situs continues'  until  the  goods  have  reached  their  ultimate 
destination  imder  the  contract  of  sale,  or  the  vendee  has  given 
the  direction  to  the  goods.  Gk>ods  were  consigned  to  A.,  to 
be  deUvered  in  the  river  Thames ;  on  the  arrival  of  the  vessel 
in  the  river,  the  captain  pressed  A.  to  have  them  landed  im« 
mediately;  A.,  in  consequence,  sent  B.  his  son  with  directions 
to  land  them  at  a  whiurf  where  he  was  accustomed  to  have 
goods  landed  for  him  and  kept  until  he  carted  them  away  to 
customers  in  his  own  carts,  but  A.  (being  then  insolvent,)  at 
the  same  time  told  B.  he  would  not  meddle  with  the  goods, 
that  he  did  not  intend  to  take  them,  and  that  the  vendor 
ought  to  have  them.  The  goods  were,  by  B.'s  direction, 
landed  at  the  wharf,  and  there  stopped  in  transitu  by  the  ven- 

X  Coates  v.  RailtoD,  6  B.  &  C.  42*2.  See  also  Bartram  v.  Farebrother,  4 

See  also  NichoUs  v.  Le  Feuvre,  2  Bingfa.  579. 

Bingb.  N.  C.  81.  z  Morley  v.  Hay,  3  Man.  ft  Ry.  396. 
y  Tucker  ▼.  Humphrey,  4  Bingh.  516. 
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dor :  in  trover  for  the  goods,  by  the  assignees  of  A.  against 
the  wharfinger,  it  was  holden%  that  the  deckirations  so  made 
by  A.  to  B.  were  admissible  in  evidence,  although  they  were 
not  communicated  to  the  vendor  or  to  the  wharfinger,  and 
that  they  shewed  that  A.  had  not  taken  possession  of  the 
goods  as  owner;  and,  therefore,  that  the  transitns  was  not 
determined. 

3.  When  the  Transiius  may  be  considered  as  determined^ — 
We  now  proceed  to  the  third  division,  under  which  it  is  pro- 
posed to  arrange  those  cases  in  which  it  has  been  decided^ 
that  the  transitus  was  complete,  and  the  delivery  of  such  a 
nature  as  to  divest  the  vendor's  right  of  stopping  in  transitu^ 

The  first  case,  on  this  branch  of  the  subject,  is  that  of 
ElUs  V.  Hunt^  3  T.  R.  464,  the  &cts  of  which  were  shortly 
these :  B.  ordered  a  quantitv  of  files  firom  the  plaintiff,  a 
manu&cturer  at  Sheffield;  tne  files  were  packed  in  a  cask^ 
and  sent  bv  a  waggon,  directed  to  B.,  in  liondon.  Before 
their  arrival  in  London,  B.  became  a  bankrupt  On  their 
arrival  there,  the  goods,  while  they  remained  at  the  inn^ 
were  attached  by  a  creditor  of  the  t>ankrupt  by  process  of 
foreign  attachment ;  afterwards  the  provisional  assignee  imder 
B/s  commission  demanded  the  goods  firom  the  carrier,  and 
put  his  mark  upon  the  cask,  but  did  not  take  them  away.  A 
few  days  afterwards,  the  plaintiff,  who  had  not  been  paid  for 
his  goods,  wrote  a  letter  to  the  carrier,  directing  him,  in  case 
the  goods  were  not  delivered,  to  keep  them  in  his  warehouse, 
as  he  had  been  informed  that  B.  had  become  a  bankrupt. 
The  court  were  of  opinion,  that  the  goods  were  not  in  transitu 
at  the  time  when  the  plaintiff  wrote  to  countermand  the  de- 
livery of  them ;  before  that,  the  provisional  assignee,  who 
stooa  in  the  place  of  the  bankrupt,  had  put  his  mark  on  the 
cask' :  when  the  goods  were  marked,  they  were  delivered  to 
the  commissioners  as  far  as  the  circumstances  of  the  case  would 
permit,  for,  being  under  an  attachment,  the  assignee  could  not 
then  take  them  away.  Where  a  part  of  the  goods  sold  by  an 
entire  contract,  has  been  taken  possession  of  by  the  vendee, 
that  shall  be  deemed  taking  possession  of  the  whole.  A.,  at 
a  foreign  port^,  shipped  ffoods  by  order  and  on  account  of 
B.,  to  be  paid  for  on  a  mture  day,  and  bills  of  lading  were 
accordingly  signed  by  the  master  of  the  ship ;  one  of  the  bills 
was  immediately  transmitted  to  B.,  who,  before  the  arrival  of 

u  James  v.  Oriffin,  T.  T.  7  W.  4.  8    x  SeeStoTeld  t.  Hugfaet,  14Eut,308. 
M.  a  W.   623,  per  three  Baroni,       aod  poet,  p.  1305. 
Abinger,  C.  B.  din.  y  Slubey  and  another  v.  Hegrward  aad 

otfaen,  3  H.  Bl.  504. 
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tihe  ship  at  the  place  of  destination,  sold  the  goods  and  indorsed 
the  bill  of  lading  to  C;  after  the  arriTal  of  the  ship,and  deliyery 
of  part  of  the  goods  to  the  agent  of  C,  B«  became  bankrupt, 
witoout  hayinjg  paid  A.  the  price  of  the  goods.  It  was  holoen 
that  the  transitos  was  ended  by  the  part  deliyery,  which  must 
be  taken  to  be  a  deliyery  of  the  whole,  there  appearing  no  in- 
tention, either  preyious  to,  or  at  the  time  of  die  deliyery,  to 
separate  part  of  the  cargo  from  the  rest.  So  where  a  number 
of  bales  of  bacon,  then  lying  at  a  wharf*,  haying  been  sold  for 
an  entire  sum,  to  be  paia  for  by  a  bill  at  two  months,  an  order 
was  giyen  to  the  wharfinger  to  deliyer  them  to  the  yendee, 
who  went  to  the  wharf,  weighed  the  whole,  and  took  away 
aeyeral  bales,  and  then  became  bankrupt:  whereupon  the 
yendor,  within  ten  days  from  the  time  of  uie  sale,  ordered  the 
wharfinger  not  to  deliyer  the  remainder.  By  the  custom  of 
the  trade,  the  chaiges  of  warehousing  were  to  be  paid,  by 
the  yendor,  fourteen  days  after  the  sale.  It  was  holden,  that 
the  contract  being  entire,  and  part  haying  been  taken  away, 
the  deliyery  to  the  yendee  was  complete,  and  consequently, 
the  priyil^  of  stopping  in  transitu  could  not  attacn* 
Chambre,  J.  obsenred,  that  the  payment  of  the  warehouse 
room,  by  the  yendor,  could  not  make  any  difference.  The 
yendor,  of  course,  charged  just  so  much  more  as  would  pay 
the  expense  of  warehouse  room ;  that  if  the  expense  had  been 
paid  by  the  yendee,  it  would  not  make  a  deliyery  at  the  wharf 
a  deliyery  to  him ;  nor  could  the  yendor  ayail  himself  of  the 
circumstance  of  the  expenses  being  paid  by  him  topreyent 
a  deliyery  to  the  yendee  from  operating  as  such.  This  was 
a  much  stronger  case  than  the  precedin|^  one  of  Slubeif  y. 
Heyward;  that  proceeded  upon  the  prinaple  that  a  deliyery 
of  part,  where  we  contract  was  entire,  was  a  deliyery  of  the 
whole :  here  there  was  an  actual  deliyery  of  the  n^ole.  The 
bankrupt  had  actual  manual  possession  of  eyerv  article,  and 
haying  weighed  them  all,  he  took  upon  himsw  to  separate 
them.  N.  The  two  last  cases  of  Slubey  y.  Heyward,  and 
Hammond  y.  Anderson  underwent  some  discussion  in  Hanson 
y.  Meyer,  6  East,  614,  (which  see  under  tit.  Troyer,  s.  1,) 
but  their  authority  does  not  appear  to  haye  been  shaken  in 
the  slightest  degree.  If  a  person  purchase  goods  here  to  be 
sent  abroad,  and  they  are  deliyered  on  board  a  chartered  ship 
in  a  port  of  this  kingdom,  such  deliyery  is  in  effect  a  deliyery 
to  the  yendee. 

%  Hammond  sad  oth«n  ▼.  Andenon,  1  Bof.  k  Pul.  N.  R.  60. 
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Trover  by  the  assignees  of  bankrupts  %  to  recoyer  the  value 
of  a  quantity  of  tobacco  shipped  by  the  defendants^  by  order 
of  die  bankrupts,  on  board  a  ship  bound  from  London  for 
Alexandria,  which  ship  ^i^as  chartered  to  the  bankrupts  for 
three  years,  from  July,  1792,  and  which  was  paid  for  by  a 
bill  at  three  months,  drawn  by  the  defendants,  on  the  bank- 
rupts, and  accepted  by  them.    The  goods  were  shipped  on 
the  4th  of  February,  1793,  for  which  the  maters  receipt  was 
given,  and  an  invoice  thereof  made  out  by  the  defendants  in 
tiie  names  of  the  bankrupts ;  the  bankrupts  were  to  find  stock 
and  provisions,  and  to  pay  the  master.    The  vessel  was  de- 
tained by  contrary  winds  at  Portsmouth :  during  whidi  time^ 
the  bankrupts  having  stopped  payment  about  the  11  th    of 
March,  17^3,  the  defendants  procured  bills  of  lading  to  be 
simed  by  the  captain  to  them,  and  obtained  possession  of  the 
tobacco  m  September,  17^4,  and  procured  it  to  be  relanded, 
and  afterwards  disposed  of  for  their  benefit.     It  was  holdeii^ 
that  the  delivery  was  complete,  by  putting  the  goods  on  board 
the  ship,  and,  consequently,  that  the  assignees  were  entitled 
to  recover.    It  will  be  observed,  that,  in  the  preceding  case^ 
the  bankrupts  wore  to  have  the  entire  disposition  of  the  ship^^ 
and  the  complete  control  over  her  during  the  three  years. 
The  ship  had  been  one  voyage  to  Alexandria,  and  had  the 
goods  put  on  board  her,  to  carry  them  on  another  voyage  to 
the  same  place ;  not  for  the  purpose  of  conveying  them  fhom 
the  vendors  to  the  bankrupts,  but  that  they  might  be  sent  bjf 
the  bankrupts  upon  a  mercantile  adventure,  for  which  tfaey 
had  bought  them.     From  not  adverting  to  these  material  cir- 
mmstances,  an  inference  was  drawn  from  the  preceding  deci- 
sion, which  the  case  did  not  warrant,  namely,  that  the  right 
c£  stopping  in  transitu  could  not  exist  after  a  deliverv  of 
goods  on  board  a  chartered  ship.    This  opinion,  however, 
was  exploded  in  the  case  of  Bothlingk  v.  Inglisj  3  East, 
381.      There  a  trader  who  resided  in  England,  chartered 
a  ship,  on  certain  conditions,  for  a  voyage  to  Russia,  and 
to  bring  goods  home  from  his  correspondent  there,  who  ac- 
cordingly shipped  the  goods  on  account,  and  at  the  risk  of 
the  freighter,  and  sent  him  the  invoices  and  bills  of  lading  of 
the  caigo.     It  was  holden,  that  the  delivery  of  the  goods  on 
board  such  chartered  ship,  did  not  preclude  the  ri^ht  of  the 
consignor  to  stop  the  goods  while  in  transitu  on  board  the 
same  to  the  vendee,  in  case  of  his  insolvency,  in  the  mean 

a  Fowler  and   another,  assig^nees  of        Co.  cited  in  7  T.  R.  442.     1  East,  \ 

Hunter  and  Co.  ▼.  M'Taggart  and        622,  and  3  East,  388. 

b  Per  Lawrence,  J.  3  East,  396,  7. 
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time^  before  actaal  delivery,  any  more  than  if  they  had  been 
delivered  on  board  a  general  ship  for  the  same  purpose.  The 
plaintiffs,  a  manufacturer  at  Norwich,  agreed  with  I*  S.  for 
the  purchase  of  some  pipes  of  wine,  one  of  which  was  to  be 
paid  for  in  money,  and  for  the  remainder  I.  S.  was  to  take 
goods.  I.  S.  wrote  to  C,  his  correspondent  in  Liondon,  to 
send  the  wines ;  C.  acconimgly  purchased  the  wines  of  D., 
shipped  them,  and,  by  the  bill  of  lading,  consigned  them  to 
the  plaintiff  by  a  vessel  employed  in  the  course  of  trade  be- 
tween Yarmouth  and  London.  On  the  arrival  of  the  wine  at 
Yarmouth,  an  agent  for  the  plaintiff  received  it  on  his  ac- 
count, and  deposited  it  in  the  cellar  of  the  defendant,  who  was 
to  be  paid  for  the  cellar  room  by  the  plaintiff.  A  few  days 
after,  the  plaintiff  arrived  at  Yarmouth,  tasted  the  wines  and 
took  samples  of  them.  Shortly  afterwards,  D.,  discovering 
that  C,  to  whom  he  had  sold  the  wines,  was  a  man  of  no 
proper^,  desired  the  defendant  to  keep  possession  of  the 
wine,  giving  him  an  indemnity.  The  phuntiff  having  brought 
this  action  for  the  recovery,  the  payment  for  one  pipe,  and 
the  i^eement  as  to  the  remainder,  was  proved.  This,  in 
Lord  Kenyon's  opuiion,  gave  the  plaintiff  a  title  to  the  whole. 
It  was  then  contended,  that  as  the  plaintiff  lived  at  Norwich, 
the  goods  must  be  deemed  to  be  t»  transitu  until  they  arrived 
there ;  whereas  here,  they  had  arrived  only  at  Yarmouth,  and 
had  never  been  delivered  at  Norwich ;  that  the  usual  course 
was,  to  put  them  into  lighters,  at  Yarmouth,  and  forward 
them  to  Norwich ;  so  that,  until  their  arrival  there,  they  were 
in  tranMtUy  and  could  be  stopped  by  the  owners.  But  per 
Lord  Kenyon,  ^^  there  is  no  colour  for  saying  that  these  goods 
were  in  transitu.  I  once  said,  that  to  conier  a  property  on 
the  consignee,  a  corporal  touch  was  necessary,  i  wish  the 
expression  had  never  been  used,  as  it  says  too  much :  but 
here,  if  a  corporal  touch  was  necessary  to  confer  a  property 
on  the  consignee,  it  had  taken  place :  but  all  that  is  necessary 
is,  that  the  consignee  exercise  some  act  of  ownership  on  the 
property  consigned  to  him,  and  he  has  done  so  here;  he 
has  paid  for  uie  warehouse  room ;  he  has  tasted  and  taken 
samples  of  the  wines ;  but  it  is  said,  they  have  not  reached  the 

Slaintiff's  place  of  abode,  where  they  were  to  be  ultimately 
elivered;  out  I  think  there  was  a  complete  delivery  at  Yar- 
mouth.^' 

The  reader  will  have  collected  from  the  cases  in  the  pre- 
ceding section,  viz.  Hunt  v.  fFard  and  Milb  v.  BaU,  that 
where  goods  have  been  delivered  to  a  packer  or  wharfinger, 

c  Wriffht  T.  Lawes,  4  Esp.  N.  P.  C.  82. 
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for  the  purpose  of  being  forwarded  to  an  ulterior  destinatioii, 
and  the  packer,  or  whai&iger  may  be  considered  merely  as  a 
middle  man,  in  such  cases  the  right  of  stopping  in  transita 
remains.  It  now  becomes  necessary  to  reinark^  that^  ^where 
tiie  insolvent  has  no  warehouse,  or  no  other  pkoe  of  delivery 
than  the  warehouse  of  the  packer,  &c.  and  there  is  no  place 
of  ulterior  delivery  in  view,  the  transitos  will  be  considered 
as  at  an  end  when  the  goods  have  arrived  at  such  warehouse,  * 
that  being  their  last  place  of  delivery.  The  following  cases 
will  illustrate  this  rule : 

Trover  for  goods.    The  goods  in  question  had  been  ordered 
by  the  bankrupt^,  who  was  a  merchant  in    London^    of 
Messrs.  Wallers,  of   Manchester,    and  were  forwarded  by 
them,  directed  to  the  bankrupt,  at  the  Bull  and  Mouth  Inn, 
on  the  16th  March,  1802.     On  the  23d  of  March,  the  soods 
were  sent  from  the  Bull  and  Mouth  Inn  to  the  defendant's 
house,  who  was  a  packer,  not  in  consequence  of  any  orders 
respecting  those  particular  goods,  but  m  consequence  of  a 
general  order  from  the  barukrupt  to  send  all  goods  cfirected 
to  him  to  the  defendant's  house.    On  the  11th  March  the 
bankrupt,  who  lived  in  lodgings,  and  had  no  warehouse  of  his 
owfiy  absconded,  leaving  no  clerk  to  accept  goods  or  orders 
for  him.    On  the  arrival  of  the  goods  at  the  defendant's 
house,  they  were  booked  for  the  account  of  the  bankrupt; 
and  the  defendant  not  knowing  that  the  bankrupt  had  then 
absconded,  and  not  having  any  directions  from  hmi  respect- 
ing the  goods,  caused  them  to  be  unpacked  with  a  view  to 
ascertain  of  what  they  consisted.    On  the  31st  of  March^ 
Messrs.  Wallers  having  learned  the  situation  of  the  bank- 
rupt's affairs,  claimed  the  goods  from  the  defendant,  and  on 
the  day  after  they  were  demanded  by  the  assignees.    The 
defendant,  being  indemnified  by  Messrs.  Wallers,  refused  to 
deliver  the  goods  to  the  plaintifis.     It  was  holden,  that  the 
transitus  was  at  an  end,  inasmuch  as  there  was  not  any  other 
place  of  delivery  than  the  warehouse  of  the  packer;  the 
ffoods  when  arrived  there,  had  come  to  their  last  place  of 
delivery,  and  consequently  were  no  longer  liable  to  the  right 
of  stoppage  in  transitu.    So  where  goods  are  to  be  delivered 
to  the  vendee  at  a  particular  place,  the  transitus  in  general 
continues  until  they  are  delivered  to  him  at  that  place ;  but 
if  he  by  his  own  act  prevent  the  delivery,  which  otherwise 
in  the  ordinary  course  would  take  place,  and  does  any  act 
equivalent  to  taking  possession,  the  transitus  is  thereby  deter-  ' 

d  Scott  and  others,  assi^ees  of  Berk-        Pul.  469.   See  also  Leeds  t.  Wripbt, 
ley  a  bankrupt,  v.  Pettit,  3  Bos.  and        3  Bos.  k  Pul.  320. 
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mined ;  and^  therefore,  where  the  vendee  of  seteral  hogsheads 
of  Bii|ar5  upon  reoeiving  from  the  carrier  notice  of  their 
arrivfOy  took  samples  from  them^  and,  for  his  own  coiiye- 
nience,  desired  the  carrier  to  let  them  remain  in  his  ware* 
house,  until  he  should  receive  farther  directions ;  and  before 
tihey  were  removed  became  bankrupt;  it  was  holden^  that  the 
transitus  was  at  an  end,  and  tiiat  we  vendor  was  not  entitied 
to  stop  them.  So  where  ^[oods  were  sent  by  water-carriage 
and  deposited  in  the  earner's  warehouse  at  the  en^  of  th^ 
voyage,  in  the  usual  course  of  business  between  him  and  the 
consignee,  vis.  to  be  delivered  out  to  him  or  to  his  customers 
as  tiiey  should  be  wanted,  without  being  sent  to  his  residence 
elsewhere,  it  was  holden',  that  the  transitus  was  determined^ 
and  that  the  vendor's  right  to  stop  the  goods  was  gone, 
though  the  carrier  claimed  as  such  a  Ben  on  the  goods  against 
the  consignee.  So  where  the  goods  have  so  fiir  gotten  to  the 
end  of  their  journey,  that  they  wait  for  new  orders  from  the 
purchaser  to  put  uiem  again  m  motion,  to  communicate  to 
them  another  substantive  destination,  and  if  without  such 
orders,  they  would  continue  stationary,  the  ri^ht  of  stopping 
in  transitu  is  gone.  A.  and  B.fl^,  traders  livmg  in  London, 
were  in  the  course  of  ordering  goods  of  the  defendants,  cotton 
manufacturers  at  Manchest^,  to  be  sent  to  M.  and  Co.  at 
Hull,  for  the  purpose  of  being  afterwards  sent  to  the  corres-> 
pondents  of  A.  and  B.  at  Hamburgh ;  and  on  the  31st  March, 
A.  and  B.  sent  orders  to  the  defendants  for  certain  goods,  to 
be  sent  to  M.  and  Co.  at  Hull,  to  be  shipped  for  Hamburgh 
as  usuaL  It  was  holden,  that  as  between  buyer  and  seller 
the  riffht  of  the  defendants  to  stop,  as  in  transitu,  was  at  an 
end  when  the  goods  came  to  the  possession  of  M.  and  Co.  at 
Hull,  for  they  were  for  this  purpose  the  appcnnted  agents  of 
the  vendees,  and  received  orders  from  them  as  to  the  ultericnr 
destination  of  the  goods ;  and  the  goods,  afler  their  arrival  at 
HuU,  were  to  receive  a  new  direction  from  the  vendees. 

A  trader  in  London  was  in  the  habit  of  purchasing  goods 
at  Manchester,  and  exporting  them  to  the  continent  soon  after 
their  arrival  in  London.  The  goods  so  consigned  to  him  re* 
mained  in  the  waggon-office  of  the  defendants,  who  were 
carriers,  until  they  were  removed  by  his  agent,  for  the  pur- 
pose of  being  shipped.  A  consignment  of  goods  for  the  trader 
was  delivered  to  the  defendants  on  the  9th  and  12th  of  Au- 

e  Foster  v.  Fnmpion,  6  B.  It  C.  107.      g  Dixon  and  others,  assignees  of  Bat- 
f  Alien  V.  Gripper,2  Tyrw.  217.  2  Cr.        tier,  a  bankrupt,  t.  Baldwen, 6  ^, 
andJ.  218.  176. 
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gust:  on  the  14th  and  I7th  the  goods  arriTed  at  the  waggmn 
office  of  the  defendants;  on  the  16th  or  I7th  the  trader  be* 
came  bankrupt ;  and,  on  the  19th,  notice  of  non-delivery  to 
the  bankrupt  was  given  by  the  consignor  to  the  defendants, 
who,  acooroing  to  order,  on  the  21st  cklivered  the  goods  to  a 
third  house :  it  was  holden^,  that  the  assignees  of  the  bank* 
rupts  were  entitled  to  recover  the  goods  deposited  with  the 
defendants ;  and  that  the  right  of  ti^e  consignor  to  stoppage 
in  transitu,  ceased  on  the  arrival  of  the  goods  at  the  wa^on^ 
office  of  the  defendants  in  London.    So  if  aflber  goods  are 
sold^,  they  remain  in  the  warehouse  of  the  vendor,  and  he 
receives  warehouse-rent  for  them,  this  amounts  to  a  delivery 
of  the  goods  to  the  purchaser,  so  as  to  put  an  end  to  the  ven- 
dor's right  of  stopping  them  in  transitu.    So  where  the  par- 
chaser  of  goods  recdved  firom  the  seller  an  order  to  the 
wharfinger  in  whose  warehouse  the  goods  were  deposited,  to 
deliver  them ;  and  the  purchaser,  having  lodged  the  order 
with  the  wharfinger,  he  transferred  the  roods  into  the  name 
of  the  purchaser ;  it  was  holden^,  that  by  such  transfer  the 
wharfinger  became  a  trustee  for  the  pnirchaser,  and  there  was 
an  executed  delivery  as  much  as  if  the  goods  had  been  deli- 
vered into  the  hanas  of  the  purchaser.    So  where  goods  being 
entered  in  the  books  of  the  W.  I.  Dock  Company  in  the  name 
of  A.  he  received  the  usual  check  for  them,  which,  havinr 
sold  the  goods  for  money  to  B.,  he  indorsed  and  deliverea 
to  him,  and  B.  afterwards  sold  the  soods  on  credit  and  deli- 
vered die  check  to  C. ;  it  was  holden^,  that  on  C.'s  insolvencv 
A.  could  not  (for  the  benefit  of  B^)  stop  the  goods,  althougn 
tiiey  continued  to  stand  in  his  name,  and  he  paid  rent  for  them, 
and  although  the  check  had  not  been  lodged  with  the  Dock 
Company.    So  where  the  defendants  sold  to  I.  S.  a  quantity 
of  timber,  then  lying  at  their  wharf,  for  the  price  of  which 
I.  S.  gave  the  deten£mts  bills  pajrable  at  a  future  day ;  I.  S* 
having  marked  the  timber  with  lus  own  mark,  afterwards 
sold  it  to  the  plaintiff,  who  paid  him  for  the  same.    The 
plaintiff  went  to  the  wharf,  apprized  the  defendants  of  his 
purchase,  received  for  answer  that  it  was  very  well,  and  that 
they  would  go  with  him  and  shew  him  the  timber,  which 
they  accordingly  did,  and  thereupon  the  plaintiff  put  his  own 
mark  on  the  tunber.     The  bills  given  by  1.  S.  to  the  defen- 
dants having  been  dishonoured,  they  claimed  to  stop  in  tran- 

h  Rowe  ▼.   Pickford  and  anotheri  8    k  Harman  v.  Anderson,  2  Campb.  243. 
Taunt.  80.  See  Whitehouae  v.  Proat,  12  East, 

i  Hurry  v.  Mangles,  1  Campb.  452.  614. 

1  Spear  v.  Tracers,  4  Campb.  251. 
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situ ;  but  it  was  holden™,  tihat  there  was  an  executed  deli« 
veiy^  and  that  the  plaintiff  having  given  notice  to  the  defen- 
dants, that  I.  S.  had  sold  the  property  to  him,  and  his  then 
marking  it  as  his  own,  made  an  end  of  the  transit,  and  the 
defendants  could  no  longer  retain  or  stop  the  timber.  Lord 
Ellenborough,  C.  J.  observed  in  this  case,  that  the  change  of 
mark  from  A.  to  B.  on  bales  of  goods  in  a  warehouse,  had 
been  holden  by  the  House  of  Lords,  in  a  late  case,  to  operate 
as  an  actual  delivery  of  the  goods.  Where  goods  are  deli- 
vered to  a  vendee  at  a  whar^  who  afterwards  ships  them 
there,  no  subsequent  stoppage*^  of  the  goods  in  transitu  can 
take  place. 

4.  How  far  the  Negotiation  of  the  BiU  of  Lading  may 
tend  to  defeat  the  Right  of  stopping  in  Transitu. — ^Where  the 
property  in  goods  has  passed  to  a  vendee,  subject  only  to  be 
divestea  by  the  vendors  right  to  stop  them  while  in  transitu, 
such  right  must  be  exercised,  if  at  all,  before  the  vendee  has 
parted  with  the  property  to  another  for  a  valuable  considera- 
tion, bond  fidey  and   by  indorsement  of  the  bill  of  lading 
(without  notice  of  such  circumstances  as  render  the  bill  of 
lading  not  fairly  and  honestly  assignable,)  has  given  him  a  right 
to  recover  them°;  for  the  indorsement  of  a  bill  of  lading  for 
B  valuable  consideration,  and  without  notice  to  the  indorsee 
of  a  better  titie,  passes  tiie  property.    The  legal  tide,  how- 
ever of  the  indorsee  of  a  bill  of  lading,  may  be  impeached  on 
the  ground  of  fraud  P;  but  the  mere  circumstance  of  the  in-< 
dorsee  knowing  at  the  time  when  the  bill  of  lading  was  in- 
dorsed and  dehvered  to  him,  that  the  consignor  had  not  re- 
ceived money-payment  for  his  goods,  but  had  only  taken  the 
consignee's  acceptances,  paj^ble  at  a  future  day  not  then 
arrived,  is  not  sufficient  to  invalidate  the  title  of  the  indorsee, 
in  a  case  where  the  absence  of  fraud  and  mala  fides  is  founds. 
Where  the  vendor's  legal  right  of  stoppin?  in  transitu  had 
been  determined  by  the  indorsement  of  the  oill  of  lading,  but 
such  transfer  had  been  made  only  as  a  security  for  advances 
made  by  the  indorsee,  it  was  holden',  upon  reference  to  an 
arbitrator,  that  in  a  court  of  equity,  sueh  transfer  would  be 
treated  as  a  pledge  or  mortgage  only,  and  that  the  vendor  had 
an  equitable  quasi  right  of  stoppage  in  transitu,  subject  to  the 

uStoveld  ▼.  Hughes,  14  East,  308.  q  Cuming  v.  Browu,  9  East,  506.  See 

o  Noble  y.  Adams,  7  Taunt.  59.  fUrther  on  this  subject,  Coxe  ▼.  Har* 

o  Lickbarrow  v.  Mason,  2  T.  R.  63.  den,  4  East,  811.     Waring  ▼.  Cox, 

Seethe  aignmentof  BuUer,  J.  6  East,  1  Campb.  369.  and  Barrow  v.  Coles, 

21.  n.  3  Campb.  92. 

p  Wright  ▼.  Campbell,  4  Burr.  2046.  r  In  re  Westsinthns,  5  fi.  A  Ad.  617  ; 

Salomons  ▼.  Nisson,  2  T.  K.  674.  2  Nev.  k  M.  644. 

2  R2 
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previous  right  of  the  indorsee  to  be  repaid  his  advances.     A> 
being  indebted  to  B.  on  the  balance  of  accounts^  including 
bills  of  exchange  still  running,  accepted  by  B.  for  A.^  con* 
signed  goods  to  B.  on  account  of  this  balance.    It  was  holden, 
that  A.  was  not  entitled  to  stop  the  goods  in  transitu,  upon 
B.  becoming  insolvent  before  the  biUs  were  paid;  because 
the  goods  being  consigned  to  B.  on  account  of  the  balance 
which  then  existed  in  B/s  fevour,  the  property  vested  in  B. 
absolutely'.    So  if  the  purchaser  of  eoods  to  be  paid  by  bill, 
after  giving  his  acceptance,  during  uie  time  of  credit,  and 
while  the  goods  are  in  transitu,  sells  them  to  a  third  person 
for  a  valuable  consideration,  without  transferring  any  bill  of 
lading  to  him,  the  right  of  the  original  vendor  to  stop  the 
goods  in  transitu  is  taken  away^.    By  the  usage  of  trade. 
West  India  Dock  warrants^  indorsed,  oond  fide,  and  for  good 
consideration,  transfer  the  property  in  the  eoods,  like  a  biU 
of  lading,  and  prevent  the  exercise  of  the  right  of  stopping  in 
transitu.    A.,  by  contract,  sold  to  B.  a  quantity  of  tallow 
then  lying  at  a  wharf,  at  so  much  per  cwt. ;  and  on  the  same 
day  gave  a  written  order  upon  the  wharfinger  to  weighs  de- 
liver, transfer,  and  rehouse  the  same.    B.,  having  entered 
into  a  contract  to  sell  tallow  to   C.^  obtained  from   the 
wharfingers^  and  gave  to  C,  a  written  acknowledgment  that 
they  had  transferred  the  tallow  to  the  account  of  C,  and  that 
C.  was  to  be  liable  to  charges  firom  a  given  date.     B.  having 
stopped  payment,  A.  gave  notice  to  the  wharfingers  not  to 
deUver  the  taUow  to  B/s  order :  it  was  holden'^  in  an  action 
of  trover  by  C.  against  the  wharfingers,  that  after  their  ac- 
knowledgment, they  held  the  taUow  as  agents  of  C,  and  that 
they  could  not  therefore  set  up  as  a  defence  a  right  in  A.  to 
stop  it  in  transitu.     But  the  delivery  of  a  shipping  note  by 
the  consignee  of  goods  to  a  third  person,  with  an  order  to  the 
wharfinger  to  deliver  the  goods  to  such  third  person,  does 
not  pass  the  property  in  them  so  as  to  prevent  a  stoppage  in 
transitu  by  the  consignor y.    The  unpaid  vendor*  of  goods 
remaining  in  his  own  warehouse  rent-fi:'ee,  may  stop  them  in 
transitu,  although  he  has  given  the  vendee  a  delivery  order, 
under  which  part  of  the  goods  have  been  removed.   This  was 
the  case  of  pipes  of  wine  at  Liverpool. 

t  Vertne  ir.  Jewel,  4  Campb.  31.  j  Alcemian  y.  Humphrey,  I  C.  and  P. 

t  DaviB  V.  Reynolds,  4  Campb.  267.  53.  reoognized  by  Park,  J.  deliyerin; 

u  Zwinger  v.  Samuda,  Holt,  N.  P.  C.  judgment  in  Tucker  ▼.  Humphrey^' 

395.  per  Park,  J.  but  see  the  caie  in  4  Bingh.  622,  3. 

banc.  7  Taunt.  205.  and  Lucas  v.  z  Townley  v.  Crump,5TleT.ftM.  606. 

Dorritn,  7  Taunt.  278.  4  Ad.  &  EU.  58. 
z  Hawes  v.  Watson,  2  B.  &  C.  540. 
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TITHES. 

I.  Defimtum. — Of  the  Remedies  in  the  Common  Ltm 
Courts  far  the  Recovery  of  Tithes,  or  the  Value 
thereof 
II.  Debt  on  Stat.  2^3  Edw.  6.  c.  13.  fnrnot  setting  out 
Tithes.— Of  the  Provisions  of  the  Statute,  and  the 
Construction  thereof. — Of  the  Persons  to  whom 
Tithes  are  due. — Of  the  Persons  by  whom  and  against 
whom  an  Action  on  the  Statute  may  be  brought. — Of 
the  Declaration. — Pleadings,  and  herein  of  the  Ston 
tutes  of  Limitation. — Evidence.^^Verdict. — Costs. -^ 
Judgment. 

III.  Of  the  Stat.  6  if7  W.4.c.  7h  for  the  Commutation  of 
Tithes,  in  England  and  Wales,  amended  by  Stat. 
7  W.  4.  and  1  Vict.  c.  69. 


I.  Definition. — Of  the  Remedies  in  the  Common  Law 
Courts  for  the  Recovery  of  Tithes,  or  the  Value 
thereof 

I)EFINITrON.—TiTMm  are  a  tendi  uart  of  the  annual 
increase  of  land,  or  of  beasts,  &c.  on  the  land,  and  of  the 
labour  and  industry  of  the  occupier,  pajrable  to  the  parson  of 
the  parish  for  his  maintenance.  They  are  an  incorporeal  ec- 
clesiastical inheritance,  collateral  to  the  estate  of  the  land\ 
For  small  quantities  involimtarily  left  in  the  process  of  raking^ 
tithe  is  not  payable;  otherwise,  if  there  be  any  particular 

a  11  Rep.  13.  b. 
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firaud  or  intention  to  deprive  the  parson  of  his  fiill  right.  The 
parson's  right  is  to  a  tenth  of  the  com^  to  be  taken  generally^ 
when  it  comes  to  such  a  state  or  stage  as  that  the  parson  may 
see  he  has  his  fair  tenth  ^«    As  to  the  time  of  the  introduc- 
tion of  tithes  into  England,  and  their  being  claimed  as  a  civil 
right,  vrith  the  history  of  them  before  their  legal  establish- 
ment, see  Selden^s  History  of  Tithes.    Before  the  stat.  32 
H.  8.  c  7;  &n  action  for  tithes  could  not  have  been  maintained 
in  the  temporal  courts ;  but  by  the  7th  section  of  that  statute 
it  is  enacted,  ^^that  any  persons  having  an  estate  of  inheri- 
tance, freehold,  term,  or  interest  in  tithes,  and  being  disseised^ 
or  otherwise  kept  or  put  out  of  possession  thereof^  shall 
We  such  remedy  in  the  temporal  courts  for  recovering 
the  same  as  the  case  may  reqmre,  m  like  manner  as  they 
may  for  lands,  tenements,  and  otiier  hereditaments.^^     By 
force  of  this  statute,  tithes  have  at  this  day  all  the  inci- 
dents belons;ing  to  temporal  inheritances.    Hence  an  eject- 
ment may  be  maintained  for  tithes^.     Where  the  person 
entided  to  tithes  agrees  by  parol  with  tiie  occupiers  of  the 
land  that  they  shall  hold  tihe  lands  discharged  of  tithes  for 
a  certain  time,  or  during  the  life  of  the  tithe-owner,  in  con- 
sideration of  the  payment  of  a  certain  sum  annually,  an  action 
of  indebitatus  assimipsit  may  be  maintained  by  the  tithe- 
owner,  against  the  occupier,  for  the  non-payment  of  the  sum 
agreed  on.    In  order  to  support  this  action,  the  plaintiff  must 
prove  the  occupation  of  the  defendant,  the  agreement,  and  the 
retainer  of  the  tithes  under  that  agreement^    To  tiiis  action 
the  defendant  cannot  set  up  as  a  defence,  that  tiie  plaintiff 
was  simoniacally  presented*^.  Hthes  being  an  incorporeal  he- 
reditament cannot  pass  by  parol,  but  by  deed  only.    Hence 
where  by  an  instrument,  not  under  seal,  A.  agreed  to  let  to  B. 
on  lease,  tiie  rectory  of  L.  and  the  titiies  arising  from  the 
lands  in  the  parish  of  L.,  and  also  a  messuage  used  as  a 
homestead  for  collecting  the  tithes,  at  the  yearly  rent  of  £200 ; 
and  the  rent  being  in  arrear  A.  distrained,  whereupon  B. 
brought  trespass ;  it  was  holden',  that  the  distress  was  alto- 
gether unlawful,  because  the  agreement  not  being  under  seal^ 
it  did  not  operate  as  a  demise  of  the  titiies,  and  consequently 
there  was  no  valid  demise  of  the  whole  subject  matter,  nor  was 
there  any  distinct  rent  reserved  for  that  part  of  the  subject 
matter,  viz.  the  homestead  for  which  there  might  have  been  a 
legal  distress. 

b  Per  CUT.  Glanyill  v.  Stacey,  6  B.  A:  e  Brooksby  y.   Watts,  2  Marsh.  38. 

C.  543.  6  Taunt  333.  8.  C. 

c  Priest  v.  Wood,  Cro.  Car.  301.  f  Gardiner  r.  Williamson,  2  B.  &  Ad. 

d  Peake's  Evid.  411.  ed.  2d.  336. 
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By  Stat.  7  &  B  W.  S.  c.  6,  (made  perpetual  by  stat.  3  &  4 
Ann.  c.  18.  s.  1.  and  amended  by  stat.  7  Ooo.  4.  c.  15.)  a 
summary  method  of  proceeding  beifore  two  J.  P.  is  prescribed 
for  recovering  small  tithes  under  the  value  of  40«.  (1)  But  this 
statute  contains  a  provisocr^  that  if  the  party  complained  of 
shall  insist  before  the  J.  P.  upon  any  prescription,  composi- 
tion, modus,  a£;reement,  or  title,  and  deliver  the  same  in 
writing  to  the  J.  P.  subscribed  by  him  or  her,  and  shall  give 
security  to  the  complainant  to  pay  such  costs  as,  upon  a  trial 
at  law,  shaU  be  given  against  him,  in  case  the  prescription, 
&c.  be  not  allowed,  then  the  J.  P.  shall  forbear  to  give  judg- 
ment, and  the  complainant  may  prosecute  the  adverse  parity 
for  the  subtraction  of  tithe  in  any  court,  as  before  this  act* 
The  9th  section  directs  the  judgment  given  by  virtue  of  this 
statute  to  be  enrolled  at  the  next  general  quarter  sessions,  and 
after  enrolment,  and  satisfaction  made,  the  judgment  shall  be 
a  bar  to  conclude  the  party  entitled  to  the  tithes  from  any 
other  remedy.  And  by  stat.  53  6.  3.  c.  127*  s.  4,  the  juris-* 
diction  of  the  said  justices  was  extended  to  all  tithes,  oblations, 
and  compositions  subtracted  or  withheld,  where  the  same 
should  not  exceed  £lO  from  any  one  person ;  and  by  stat, 
5  &  6  W.  4.  c.  74,  *^  for  the  more  easy  recovery  of  tithes,** 
s.  1,  it  is  enacted  that  proceedings  for  the  recovery  of  any 
tithes,  &c.  under  the  yearly  value  of  £lO  (except  in  the  case 
of  quakers,)  shall  be  had  only  under  the  powers  of  the  two 
foregoing  acts ;  with  a  proviso,  that  nothing  in  tlus  act  con- 
tained shall  extend  to  any  case  in  which  actual  title  to  any 
tithe,  &c.  shall  be  bona  fide  in  question.  And  by  stat.  7  &  8 
W.  3.  c.  34,  (made  perpetual  and  extended  to  aU  customary 
payments  belonging  to  any  church  or  chapel  by  1  Geo.  1. 
stat.  2.  c.  6.)  the  hke  remedy  is  extended  to  aU  tithes  due 
from  quakers,  and  two  J,  P.  are  empowered  to  ascertain  what 
is  due,  and  to  order  payment,  so  as  the  sum  ordered  does  not 
exceed  £10,  extended  to  £50  by  stat.  53  6.  3.  c.  127.  s.  6. 
These  statutes  were  made  in  favour  **  to,  and  for  the  ease  and 

g  8.  8.  b  See  R.  v.  Wakefild,  1   Burr.  487. 

Burn'B  J.  tit.  Tithes,  S.  C. 


(1)  As  to  the  principle  of  the  stat.  7  &  8  W.  3.  c.  6,  it  is  clearthat 
this  act  was  intended  to  apply  only  to  those  cases  in  which  the  tithes 
are  actually  due,  independently  of  any  dispute  upon  matters  of  law, 
.either  with  regard  to  the  person  receiving  them,  or  the  manner  of 
receiving  them.  The  object  of  it  was  to  give  to  the  owner  of  tithes 
an  expeditious  mode  of  recovering  them,  kq.  &c.  By  Abbott,  C.  J. 
in  R,  v.  Jeffery,  2  Dow.  aiid  Ry.  860. 
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benefit  of  qoaken,  and  to  wve  fliem  fipom  troublesome  and 
eKpennve  prosecations.  But  it  was  never  meant  that  a  mere 
scrapie  of  theirs^  or  an  obstinate  withholding  of  the  tithesiy' 
shoiud  be  any  hindrance  to  the  matter's  being  determined  by 
the  J,  P.  This  would  have  frustrated  the  very  intention  c^ 
the  legislature,  which  meant  to  give  this  jurisdiction  to  the 
justices  in  that  very  case;  where  uie  reo/ ri^A/  and  tiiletothe 
tithes  should  not  be  in  dispute*  By  stat.  5  &  6  W.  4.  c  7^* 
s.  2f  in  the  case  of  quakers,  no  execution,  or  decree,  or  order, 
shall  be  made  against  the  person  but  against  the  goods  or 
other  property  of  the  defendant.  Another  remedy  for  the 
subtraction  of  tithe  is,  the  action  of  debt  on  the  stat.  2  £•  6* 
which  will  be  the  subject  of  the  following  section. 


IL  Debt  on  Stat.  2^3  Edw.  6.  c.  13.  far  not  $etting  ami 
TUhes.'^Of  the  Pravinons  of  the  Statute,  and  the 
Conitruation  thereof -^Of  the  Pereons  to  whom  Tithes 
are  due.''^Ofthe  Per$on»  by  whom  and  againet  wham 
an  Action  on  the  Statute  may  be  brought, — Cf  the 
Declaration. — Pleadings,  and  herein  of  the  Statutes  of 
Limitation. — Evidence. — Verdict."^  CoMtsj-^udgmentm 

OftkeProvinom  of  the  Statute,  and  the  Ckmgtrueium  thereof  {2). 

Bt  the  first  section  of  this  statute  it  is  enacted,  ^^that 
every  of  the  king's  subjects  shall  truly  and  justly,  without 
fraud  or  guile,  divide,  set  out,  and  pay  all  manner  of  Iheir 
predial  tithes  (3)  in  their  proper  kind,  as  they  arise,  m  such 
manner  and  form  as  hath  been  of  right  yielded  and paidwithin 
forty  years  next  before  the  makmg  this  act,  or  of  right  or  cue* 
tom  oughtto  have  beenpaid.  And  no  person  shall  carry  away 
such  or  like  tithes  which  have  been  yielded  or  paid  within  the 
said  forty  years,  or  of  right  ought  to  have  been  paid  in  the 
places  tithable,  before  he  has  justly  divided  or  set  forth,  for 


(2)  See  Sir  Edward  Ck>ke'8  ezpositioii  of  this  statate,  2  Inst  e48. 

(3)  Remarkg  will  be  found  in  the  subsequent  pages  on  those  parts 
of  the  statute  which  ar#printed  in  italics. 
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die  titha  thereof,  the  lentil  part  of  the  aam^'  or  otherwise 
agreed  for  the  tithes  with  thepareany  vicar,  or  other  owner  or 
ftdnmer  of  the  same  tithes,  under  the  pain  of  forfeiture  of 
treble  value  of  the  tithes  so  carried  away. 

This  statute  was  made  soon  after  the  dissolution  of  the 
monasteries,  before  which  time  the  tithes  were  in  the  hands 
of  religious  persons,  and  the  usual  remedy  for  the  subtraction 
of  them  was  in  the  ecclesiastical  courts.  But,  when  tithes 
became  lay  fees,  it  was  thought  necessary  to  provide  a  remedy 
for  these  miuries  in  the  temporal  courts,  ana  this  statute  was 
made  for  that  purpose.  It  is  worthy  of  remark,  however, 
that  several  years  (nearly  forty)  elapsed  before  any  proceeding 
was  instituted  on  this  statute  in  the  temporal  courts.  An 
opinion  at  first  prevailed,  that  as  the  person  to  whom  the 
treble  value  was  given  was  not  specified,  such  value  belonged 
of  right  to  the  king.  But  in  £.  T.  29  Eliz.  upon  an  informa- 
tion filed  by  the  queen^s  attorney-general  against  one  Wood, 
for  not  setting  out  his  tithe,  whereon  the  defendant  was  found 
guilty,  it  was  solemnly  adjudged  by  the  Court  of  Exchequer, 
(upon  motion  in  arrest  of  judgment,)  that  the  treble  value  did 
not  belong  to  the  king,  but  to  the  party  interested,  who  might 
maintain  an  action  ofdebt  for  recovenng  the  same.  In  con- 
formity with  this  opinion,  an  action  of  debt  at  the  suit  of  the 
party  interested,  (more  frequently  termed  the  party  grieved,) 
has  ever  since  been  considered  as  the  proper  remedy;  and  in 
Beadils  v.  Sherman,  E.  T.  40  Eliz.  B.  R.  (see  the  record,  Co. 
Ent.  p.  161.  2nd  ed.)  where  this  form  of  action  was  adopted, 
the  plaintiff  obtained  judgment ;  although,  on  motion  in  arrest 
of  judgment,  it  was  urged,  that  as  the  statute  had  not  men- 
tioned the  court  in  whidi  the  treble  value  was  to  be  recovered, 
the  only  remedy  was  in  the  spiritual  court.  This  judgment 
was  afterwards  affirmed  on  error  in  the  Exche<^uer  Chamber. 
^  And  now,  (adds  Sir  E.  Coke,  at  the  conclusion  of  the  re- 
oardy  Co.  Ent.  p.  162.)  actions  of  debt  on  this  statute  are  fre- 
quent and  usuaL^^ 

.  Predial  Tithes.'] — This  clause  is  expressly  confined  to  pe- 
dial  tithes,  and  does  not  extend  to  mixed  or  personal  titnes. 
Hence,  when  in  an  action  on  this  statute  for  not  setting  out 
the  tithes  of  cheese,  calves,  lambs,  &c.  the  plaintiff  obtained  a 
verdict ;  on  motion  in  arrest  of  judgment^,  it  was  objected, 
that  the  tithes  in  question  were  not  predial  tithes,  and  conse- 
quenUy  not  within  this  statute,  whidi,  bein^  penal,  ought  not 
to  be  extended  by  equity :  and  of  this  opimon  was  the  whole 

i  Booth  ▼.  Southnie»2  Inst  649. 


comt.  So  when  the  plaintiff  dedared  for  not  setting  oat 
predial  tithes ',  and  other  tithes  aa  the  tithes  of  lamb,  wool,  &c 
and  the  jurv  found  a  general  verdict,  judgment  was  arrested 
apon  the  like  objection. 

Deicription  of  predial  Tithe*. — In  general,  under  the  term 
d predial  tidies  are  comprehended  the  tithes  of  such  products 
of  the  earth  as  are  renewed  yearly,  either  spontaneously  or  by 
culture;  aa  the  tithes  of  com,  fl^,  hay,  hops,  safiron,  wood^, 
&c.;  and  the  fruit  of  trees,  as  apples,  chemes,  pears,  &c. 

Tithe  of  wood  also,  as  coppice-wood,  &e.  (4),  is  predial, 
and  must  be  set  out  on  the  spot  at  the  time  of  falling,  but 
timber-trees  (gros-boys)  of  the  age  of  twenty  years  or  more, 
are  exempted  from  paying  tithe  by  stat.  45  Edw.  3.  c.  3. 
That  statute,  which  is  declaratory  of  tlie  common  law',  has 
been  construed  to  comprehend  all  timber-trees,  (of  twenty 
years'  growth  or  upwards,)  whether  tdmber  by  law,  aa  oak, 
elm,  or  ash;  or  by  custom,  as  beech  in  Buckinghamshire  and 
other  places  ■";  and  the  exemption  fi^>m  tithe,  by  operation 
of  this  statute,  extends  not  to  the  body  of  such  trees  only, 
but  also  to  the  bark",  lop,  and  top".  The  subsequent  use 
and  application  of  the  wood  will  not  determine  the  right  to 
tithes  (5).  Hence  it  has  been  resolved,  that  the  tops  and 
lops  of  pollard  oaks,  ashes,  and  elms,  (such  oaks,  &c.  b«ng 
above  twenty  years'  growth,)  although  cut  for  tihe  purpose 
of  being  used  as  fiiel,  are  not  tithableP;  and  further  tha^tbe 
Bge  of  the  tops  and  lops  is  immaterial;  the  trees  whence  they 
were  taken  having  been  once  privil^edi.  In  like  man- 
ner', faggot^wood,  and  billets  made  of  top-wood,  cut  from 
timber  trees  of  above  twenty  years'  growth,  before  they  were 

1   Pud  t.  NidiDla,  1  Brovnl.  65.  d  2  Init.  643. 

k  Norton  v.  Ckrke,  1  OwiU.  428.  o  Ambl.  132. 

1    Per  Lord  Hardwicke,  C.  in  Walton  p  Wallon  i.  Trjnn,  Ambl.  ISO. 

T.  Tryon,  Ambl.  133,3.  q  S«e  RamT.  Puenwm.Cro.  Bln.477. 

m  Abbott  T.  Hicki,  IB.  Wood.Sao.  i  Monlen  t.  Knight,  2  Gwm.  841. 

Layfield  v.  Covpet,    1    H.  Wood. 


(4)  "All  coppice  woods  are  liable  to  tithes;  and  altliouglL  no» 
ammatim  renovmlvr,  yet,  in  a  certain  conrfte  of  time  after  tSej  are 
cut,  they  grow  up  again  like  Baffron,  which  in  Bome  places  is  not  ga- 
tbered  oftener  than  once  in  three  years;  but  as  to  timber  trees,  from 
the  ordinary  use  of  them,  the  law  is  otherwise :  they  are  not  cut  at  a 
certain  etated  time."  Per  Ld.  Hardwio^e,  C.  in  Waltoit  y.  TVyM 
mtdothert,  Ambl.  131. 

(5)  But  it  seems  that  wood,  applied  to  special  purposes,  may  be 
exempted  from  tithes  by  special  custom,  but  not  otherwise. 
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made  pollards^  are  not  tithable.  It  is  laid  down  in  2  Inst. 
643^  that  if  a  person  cut  down  timber-trees^  tithes  shall  not 
be  paid  for  the  germins  which  grow  out  of  die  roots^  of  what 
age  soever,  for  t£e  root  is  parcel  of  the  inheritance.  But  this 
position  is  said  by  Lord  Hardwicke,  Ambl.  133.^  to  have  been 
contradicted,  and  for  good  reason;  because  a  great  part  of 
coppices  grow  from  eermins  of  old  timber  trees,  and  it  would 
deprive  the  clergy  oi  great  part  of  their  tithes.  And  it  has 
since  been  solemnly  adjudged,  that  oak  wood  of  more  than 
twenty  years'  standing,  mowing  not  from  acorns  but  from  old 
stools,  which  stools  Delonged  originally  to  trees  which  had 
stood  more  than  twenty  years,  is  not  so  clearly  and  univer- 
sally entitled  to  exemption  by  this  statute,  as  to  make  a  verdict" 
which  subjects  them  to  tithe  necessarily  a  wrong  verdict. 
And  in  Evam  v.  George  and  Rowei  12  Price  76.  and  M.  &  Y* 
577^  it  was  holden  that  germins  or  trees  of  more  than  twenty 
years'  growth,  which  had  grown  from  old  stools  of  timbcx 
trees  felled  upwards  of  eighty  years  ago  were  tithable.  Per 
Alexander,  C.  B.,  Garrow,  B.,  and  Hullock,  B.;  Gtaham,  B. 
dissentiente.  Wood  growing  in  hedge  rows,  not  being  tim- 
ber, is  tithable^.  Birch  is  not  such  wood  as  the  statute  intends 
by  gros-boys'.  The  parson  de  mero  jure  is  entitled  to  tithe- 
wood,  if  the  vicar  be  neither  endowed  of  the  same,  nor  claims 
to  have  it  by  prescription'.  It  seems,  that  an  action  of  debt 
may  be  maintained  on  this  statute  for  not  setting  out  small 
tithes,  as  well  as  great  tithes,  provided  they  are  predial  tithes. 
Whether  a  tithe  be  great  or  small  is  determined  oy  the  nature 
of  it,  and  not  by  the  mode  or  place  of  its  cultivation. 

''I  have  never  been  able  to  discover  any  intelligible  prin- 
ciple upon  which  to  decide  what  is  a  great  and  what  is  a  small 
tithe.  For  a  long  time  it  was  considered  as  a  question  of  fitct 
depending  upon  the  quantity  of  the  article  cultivated  in  the 
particular  parish.  It  is  now  setded  that  the  question  depends 
upon  the  nature  of  the  thing,  and  not  upon  the  quantity  of  it 
which  may  happen  to  be  produced.  It  would  be  satisfactory 
if  any  precise  authority  could  be  found  as  to  what  things  are 
to  be  considered  great,  and  what  small  tithes.  In  the  absence 
of  any  authority,  all  that  we  can  do  is  to  determine  the  nature 
of  any  tithe  by  its  resemblance  to  some  other  article,  with 
respect  to  whicn  a  decision  has  already  taken  place.  That  is 
the  only  safe  rule  upon  which  we  can  proceed^.'' 

•  Ford  T.  Racstcr,  4  M.  and  8.  130.  z  Per  cur.    in  Renoulds  v.  Green,  t 

t  Biggt  V.  Martin  and  another,    1  H.  Bulst  27.    See  Norton  v.  Clarke, 

Wood,  321.    Mantel!  v.  Paine,  4  1  Gwm.  428. 

Gwim.  1604.  y  Per  Best,  J.,  in  Daws  v.  Benn,  1 

u  Foster  v.  Lennard,  Cro.  Eliz.  1 .  B.  &  C.  768, 0. 
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On  the  dissolution  of  a  religious  house^  the  xectoiy  of  H. 
became  vested  in  the  crown.    Queen  Eliz.  by  letters  patent, 
granted  to  A.  and  B.  ^omnes  dedmas  nostras  garbarum  et 
granorum  in  H/^     On  an  issue  between  the  grantees  and  the 
Ticar  to  try  the  right  to  the  tithe  of  seed  tares^  it  was  proired 
that  the  former  had  always  received  it»  and  that  the  vicar  had 
received  all  that  were  considered  small  tithe,  and  ibe  tithes  of 
tares  cut  green  and  of  hay ;  no  endowment  was  produced.  It  ap» 
peared  in  evidence  that  the  tithe  in  question  was  claimed  and 
paid  as  a  great  or  rector's  tithe.    It  was  holden^,  first,  that 
under  the  grant  of  Queen  Elis.  every  thing  passed  that  was 
before  vested  in  the  crown,  and  that  the  grantees  stood  in  the 
situation  of  rector.    Secondly,  that  the  tithe  in  question  was 
a  tithe  garbarum.      Thirdly,    that  it  was    a    great  tithe. 
Fourthly?  that  the  presumed  endowment  of  the  vicar  must  be 
limited  by  prescription,  and  that  never  having  received  this 
tithe,  he  could  not  establish  a  right  to  it,  whewer  it  was  great 
or  smalL 

'  [In  such  manner  and/orm  as  hath  been  of  right  yielded  and 
paid  unthin  forty  years  next  before  this  act,  or  of  right  and 
custom  ought  to  have  been  paid.\  i^ 

In  debt  on  this  statute  by  a  rector^,  it  was  stated,  in  the 
declaration,  that  the  pkdntin  was  the  rector  of  the  parish, 
the  defendant  occupier  of  lands  within  the  same;  that  the 
tithes  were  within  fortv  years  next  before  the  statute  of 
right  yielded  and  payable  and  yielded  and  paid;  that  de- 
fendanty  in  November,  1791,  ploughed  and  sowed  the  land 
with  com,  which  he  afterwards  carried  away,  without  set- 
tins  out  t^e  tithe:  on  nil  debet  pleaded,  it  appeared  at  the 
trifd,  that  the  land  in  question,  as  far  back  as  any  witness 
knew,  had  been  in  grass,  and  had  been  ploughed  for  the  first 
time  in  1791?  &nd  no  evidence  was  given  of  its  ever  having 
paid  tithe.  Chambre,  for  the  defendant,  contended,  that 
the  jury  were  bound  to  find  for  the  defendant,  unless  they 
found  that  tithes  had  actually  been  paid  in  respect  of  this 
land  within  forty  years  before  the  statute,  of  which  there  was 
not  any  evidence;  on  the  contrary,  the  evidence  given  rather 
went  to  rebut  sudi  a  presumption,  and  was  sufficient  to  war- 
rant the  jury  in  presuming  a  grant  in  favour  of  the  defendant. 
Verdict  for  plaintiff.  On  a  motion  to  enter  a  nonsuit,  Lord 
Kenyon,  C.  J.  said,  that  the  usage  had  constandv  been  against 
the  necessity  of  the  proof  contended  for  by  the  defendant; 
that  he  remembered  many  actions  having  been  tried,  where 

a  Daws  v.  Benn,  1  B.  8t  C.  751 .  See  post,  under  tit.  Evidence,  Halle- 

b  MitcheU  Y.  Walker,    6  T.  R.  260.        weU  y.  Trappes. 
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the  lands^  in  respect  of  which  the  titiies  were  chiimed  were 
lately  enclosed,  and  where  the  same  objection,  had  it  been 
available,  must  haye  prevailed;  but  the  plaintiff  recovered  in 
all:  that  the  non-payment  of  titibe  of  itself  signified  nothing: 
and  that  there  was  not  any  ground  for  saying,  that  tithe  ought 
not  to  have  been  paid  here.  Buller,  J.  observed,  that  with 
respect  to  the  presumption  of  a  grant  in  favour  of  the  defen- 
dant he  thought  he  could  not  leave  that  question  to  the  jury 
without  some  evidence  to  support  it,  and  here  was  none:  If 
indeed  it  appeared  thai  tfns  land  had  been  ploughed  be- 
fore, and  yet  no  tithes  had  been  exacted  for  it,  that  might 
have  afforded  some  ground  /or  such  a  premsmption^y  but  he 
thought  that  the  onus  of  proving  the  exemption  lay  with  the 
defendant.  Rule  discharged.  But  in  a  case  where  the  de- 
claration merely  stated^,  tiiat  the  tithe  had  been  yielded  and 
paid  forty  years  before  making  the  act,  without  averring  that 
tithes  were  payable,  and  of  right  ought  to  be  paid,  and  there 
was  not  any  evidence  of  tithe  ever  having  been  paid;  it  was 
holden  that  the  plaintiff  could  not  recover.  The  court, 
however,  granted  a  new  trials  ordering  the  declaration  to  be 
amended  dj^  the  introduction  of  the  necessary  averment.  It 
was  admitted  by  Wilmot,  C.  J.  (delivering  the  opinion  of  the 
court  in  the  preceding  case,)  that  if  it  appeared  that  the  land 
had  never  paid  tithe,  and  had  been  constantly  ploughed,  it 
would  be  open  to  presumption  of  a  grant;  but  the  onus  of 
proving  the  exemption  lay  on  the  drfendant.  In  a  subse- 
quent case,  where  the  defendant  omitted  to  state  that  the 
tithes  had  been  paid  within  forty  years  before  the  passing  of 
the  act,  the  declaration  was  holaen^  to  be  bad  after  verdict. 
For  the  stat  2  &  3  W.  4,  c.  100,  for  shortening  the  time 
required  in  claims  of  modus  dedmandi,  or  exemption  from  or 
discharge  of  tithes,  see  post,  p.  1323. 

Justly  divided  or  set  forth.'] — ^If  the  owner  justly  divide 
the  tithe  from  the  nine  parts',  and  sets  it  out,  but  imme- 
diately afterwards  carries  the  same  away,  this  will  be  consi- 
dered as  fraud  and  guile  within  the  statute. 

Agreed  far  the  Tithes  with  the  Parson,  ^c.]— Although  a 
lease  of  tithes  cannot  be  without  deeds,  yet  a  parol  agreemoit 
for  retaining  tithes  will  be  sufficient  to  bar  the  parson,  &c.  of 
his  action  of  debt  on  this  statute.    An  agreement  for  the 

c  See  the  same  opinion  expressed  by  e  Butt  v.  Howard  4  B.  ft  A.  865. 

Wilmot,  C.J.  inMansfleld v.  Clarke,  f  Heale  t.  Spnt,  2  Inst.  649.    Ander* 
£  T.  R.  266.  n..  son's  case»  Clayton.  20.  S.  P. 

d  Blansfleld  t.  Clarke,  5  T.  R.  264.  g  Bernard  v.  Evens,  1  Lev.  'M.     T^ 
n.  3  Gwm.  960.  n.  (gj  S.  C. .  Raym.  14.  8.  C. 
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retdning  of  tithes  is  £requently  termed  a  composition ;  bat 
in  the  adoption  of  this  tenn,  care  must  be  taken  not  to  ooq* 
found  it  with  a  composition  real,  which  is  an  agreement  of  a 
different  natore,  and  upon  which  some  remarks  will  be  madey 
when  that  term  occurs  in  the  subsequent  provisions  of  this 
statute. 

It  is  clear^  that  where  a  parson^  &c.  has  entered  into  an 
agreement  with  the  occupiers  of  the  land  for  the  retaining  of 
their  tithes,  an  action  cannot  be  maintained  for  not  setting 
out  the  tithe,  until  such  agreement  or  composition  is  deter- 
mined, and  that  such  composition  cannot  be  determined^  by 
the  parson,  &c.  without  givmg  a  reasonable  notice  to  the  oc- 
cupiers of  the  land.     I  am  not  aware  of  any  case  in  which  it 
has  been  solemnly  adjudged  what  is  reasonable  notice  for  the 
determination  of  such  composition.     In   fVyburd  v.   Thick, 
1  Bos.  and  Pul.  465,  BuUer,  J.  considered  this  point  as  quite 
determined,  observing,  that  in  the  case  of  Hewitt  v.  Adams, 
D.  P.  April  19th,  1782,  where  the  notice  had  been  given 
only  one  month  before  Michaelmas  Day^  at  which  time  the 
composition  was  payable^  upon  a  question  put  to  the  judges^ 
whether  such  notice  was  sufEcient,  they  were  Ikanimously 
of  opinion,  it  was  not ;  and  said  expressly,  that  a  notice  to 
determine  a  composition  ought  to  be  given  with  analogy  to  the 
notice  given  in  a  holding  of  land.    So  in  Bishop  v.  Chiches- 
ter,  E.  27  G.  3.     In  Cane.  4  Gwm.  1316.  2  Bro.  Ch.  C.  161- 
S.  C.  Lord  Thurlow,  C.  said,  that  he  thought  the  rules  of 
notice  for  determining  compositions  for  titiies  were  exactiy  the 
same  as  those  between  landlord  and  tenant  from  year  to  year. 
In  Wyburd  v.  Tuck,  1  Bos.  and  PuL  458,  the  principle  of  the 
above-mentioned  decision  in  the  House  of  Lords  was  adopted 
by  Buller,  Heath,  and  Rooke,  Js.  (6).     Agreeably  to  these 


(6)  Eyre,  C.  J.  eKpressed  a  different  opinion,  observing,  "  that 
the  analogy  between  land  and  tithe  did  not  appear  satisfiBuitory  to 
him ;  land  was  either  taken  on  a  holding  from  Lady-day,  or  from 
Michaelmas,  or  from  some  other  time,  and  then  notice  to  quit  must 
be  given  accordingly.  But  if  a  composition  is  to  be  determined  on 
any  jnst  principles,  the  notice  must  be  given  from  a  period  suitable 
to  the  nature  oi  the  tithes,  and  with  relation  to  the  manner  and  cul- 
tivation of  the  land.  There  must  be  such  a  rule  as  will  enable  the 
tenant  to  cultivate  his  land  in  the  manner  most  beneficial  to  himself, 
according  as  he  is  to  pay  a  composition  or  in  kind."  It  has  always 
been  the  received  opinion  of  the  Court  of  Exchequer,  that  such  a 
reasonable  notice  should  be  given  as  might  determine  the  fanner  in 
what  manner  to  cultivate  his  land.  See  Hulme  v.  Pardoe,  M'Leland's 
R.  Exch.  39. 
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opinions,  reasonaUe  notice  for  the  determination  of  a  comp<H 
sition  is  half  a  yeam's  notice,  ending  at  tJiie  expiration  of  the 
year.    But  this  notice  is  not  required  to  be  given  to  an  occu-> 

Eier  who  disclaims  the  tithe-owner's  title  to  the  tithes  in 
ind ;  as  where  the  occupier,  who  had  been  under  a  compo-: 
sition,  refused  to  pay  it  or  to  set  out  the  tithe^^  alleging  tliat 
he  was  exemptea  by  a  modus.  The  general  doctrine  laid 
down  in  HetaUt  y.  Adams,  as  to  the  necessity  of  a  notice  to 
determine  a  composition,  was  recognised  in  FeU  v.  Wilson^ 
12  East,  83.,  where  it  was  holden,  that  a  meregenerid  demand 
of  tithe  and  a  refusal  to  take  the  sum  tendered,  could  not  be 
considered  as  a  determination  of  a  subsisting  composition. 
A  composition  between  the  incumbent  and  the  occupiers  of 
land  within  the  parish,  determines  on  the  death  of  the  incum- 
bent^, and  his  successor  is  not  obUged  to  give  notice  of  his 
intention  to  take  the  tithes  in  kind ;  but  if  die  successor,  after 
induction  into  the  benefice,  accept  the  composition,  such  ac- 
ceptance will  be  deemed  a  confirmation,  and  in  such  case  the 
regular  notice  must  be  given  (7).  If  a  rector,  &c.  having 
made  a  composition^,  lease  tithes,  and  the  lessee  makes  no 
alteration  ij|Lthe  composition,  when  the  tithes  revert  to  the 
rector,  &c.  tne  occupier  of  land  will  continue  to  hold  under 
the  composition  originally  made  by  the  rector,  &c.  and  con- 
sequently will  be  entitled  to  notice,  before  the  rector,  &c.  can 
take  the  tithes  in  kind.  Compositions  were  not  apportionable 
under  the  stat.  11  G.  2.  c.  19 ;  and  therefore  the  occupier  was 
not  accountable^  for  any  proportion,  and  executor  had  not 
any  remedy,  unless  the  new  incumbent  adopted  the  same 
composition. 

8ec(md  section  of  StaL  2  ^f  3  Ed.  6.]— ''  The  second  sec- 
tion empowers  the  rector,  &:c.  or  his  servant,  to  see  that  the 

h  Bower  v.  Major,  C.  B.  1  Brod.  and  1   Aynsley  ▼.  Wordsworth,  2  Ves.  and 

Bingh.  4.  B.    331.    impeaching   Williams    v. 

i  Agiieed  in  Brown  v.  Barlow,  H.  3  G.  Powell,  10  East,  270.  as  to  the  pro* 

2.  Scacc,  3  Ownu  1001.  portiona  of  the  composition. 

k  Wyburd  v.  Tuck,  1  Bos.  &  Pul.  458.  • 


(7)  A  rector  agreed  with  an  occapier  of  land  for  a  certain  sum  of 
money,  m  liea  of  tithes,  payable  yearly  at  Michaelmas*.  The  rector 
died  about  a  month  before  Michaelmas.  It  was  decreed,  that,  the 
agreement  having  been  determined  by  ^e  death  of  the  rector,  the 
successor  should  be  entitled  to  tithes  in  kind  from  such  death,  and 
the  executor  of  the  last  incumbent  to  a  proportion,  according  to  the 
agreement,  until  the  death  of  the  testatcnr. 

•  M.  T.  1730.  Bunb.  294. 
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tithe  is  Tustly  set  forth,  and  to  cany  away  the  same,  and  gi^c^ 
a  remedy  in  the  ecclesiastical  coort  for  the  recovery  or  the 
doubk  value  of  tithe  subtracted,  with  costs  J* 

As  to  the  first  part  of  this  branch,  it  is  merely  declaratory 
of  the  common  law,  because,  for  stopping  the  way  of  the 
party  to  whom  the  tithes  ought  to  be  paid,  an  action  on  the 
case  might  have  been  maintained  at  common  law.    Although 
the  tithe  owner  is  entitied  to  use  the  way  by  which  the  fiurmer 
carries  his  nine-tenths,  yet,  where  the  fanner  bond  fide  stopped 
up  the  old  way,  it  was  holden*^,  that  the  rector  could  not 
cudm  the  old  road  as  a  permanent  way,  although  the  new  one 
was  more  drcuitous  and  inconvenient.    As  to  tiie  second  part 
it  is  to  be  observed,  that  the  parson,  &c.  was  entitied  in  the 
ecclesiastical  court  to  recover  the  tithes  themselves,  and  there- 
fore the  double  value  in  addition  made  the  recovery  in  the 
ecclesiastical  court  equivalent  to  the  treble  forfeiture  under  the 
former  clause ;  but  costs  being  given  by  this  action,  rendered 
the  suit  in  the  ecclesiastical  court  more  advantageous ;  for, 
at  the  common  law,  the  plaintiff  was  not  entitied  to  costs  ■^ ; 
but  now,  by  stat.  8  and  9  W.  3.  c.  11.  s.  3,  ^  in  actions  of 
debt  upon  tne  statute  for  not  setting  forth  tithes,  wherein  the 
single  value  or  damage  found  by  the  jury  shall  not  exceed  the 
sum  of  twenty  nobles,  (6/.  V6s.  ^d.)  the  plaintiff  obtaining 
judgment,  or  any  award  of  execution  after  plea  pleaded  or 
demurrer  joined,  shall  recover  his  costs.^    In  like  manner,  if 
the  plaintiff  was  nonsuit,  or  the  defendant  obtained  a  verdict 
the  defendant  was  not  entitied  to  costs  under  the  stat.  23  H.  8. 
c  15.;  for  an  action  on  this  stat.  2  E.  6.  was  not  an  action 
upon  a  specialty  or  contract,  not  for  a  wrong  personal  imme- 
diately done  to  the  plaintiff,  but  for  a  non-feasance^;  but 
now,  by  the  same  stat.  8  and  9  W.  3.  c.  11.  s.  3,  ^  If  the 
plaintiff  shall  become  nonsuit,  or  suffer  a  discontinuance,  or 
a  verdict  shall  pass  against  him,  the  defendant  shall  recover 
his  costs.'^ 

Third  Section  of  Stat.  2^  ^  3  Edw.  6.— -The  third  section 
provides,  ''that  tithe  of  cattie,  feeding  in  any  waste  whereof  the 
parish  is  not  known,  shall  be  paid  to  the  parson,  &c.  of  the 
parish  in  which  the  owner  of  the  cattie  dwells.^' 

Fourth  Section. — ^By  the  fourth  section  it  b  enacted, ''  that 
no  person  shall  be  sued  or  otherwise  compelled  to  yield  or 
pay  tithes  for  any  manors,  lands,  &c.  which  either  by  the  laws 
and  statutes  of  the  realm,  or  by  BnYprwilege  or  prescriptiom^y 


m  Jamei  ▼.  Dods,  2  Cr.  and  M.  266.        p  See  stat.  2  ft  3  W.  4.  c.  100.  pot^ 
n  2  Inst.  651.  p.  1323. 

o  Downton  v.  Finch,  2  Inst.  651. 
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are  not  chargeable  with  the  payment  of  tithes^  or  are  dis- 
charged by  any  composition  real/^ 

Laws  of  the  Realm.'] — That  is^  by  the  common  law  and 
customs  of  the  realm.  Of  common  rights  no  tithes  are  to  be 
paid  of  quarries  of  stone  or  slate^  because  they  are  parcel  of 
the  freeholds  and  the  parson  hath  tithe  of  the  grass  or  com 
which  grows  upon  the  surface  of  the  land  in  whidi  the  quarry 
is;  so  also  not  for  coal^  turf,  flags^  tin,  lead,  brick,  tile^ 
earthen  pots,  lime,  marle^  chalk,  and  such  like,  because  they 
are  not  tne  increase,  but  of  the  substance  of  the  earth.  And 
the  like  has  been  resolved  of  houses  considered  separately 
from  the  soil,  as  having  no  annual  increase ;  but,  by  particu-* 
lar  custom,  tithes  of  any  of  these  may  be  payable.  See 
Bunb.  102. 

Statutes.]SGe  stat.  27  H.  8.  c.  20.— 31  H.  8.  c.  13.— 
32  H.  8.  c.  7.-37  H.  8.  c.  12. 

Privilege  or  Prescription.'] — ^At  the  common  law"",  spiri- 
tual persons,  that  is,  bishops,  abbots,  &c.  were  capable  of  a 
discharge  of  tithes :  1,  By  bull  of  the  pope ;  2dly,  By  com- 
position; Sdly^  By  prescription;  and  these  were  absolute; 
4thly,  By  order,  as  the  Cistertians,  Templars,  and  Hospi- 
tallers of  Jerusalem  (8).  This  privilege  was  granted  to  these 
orders,  by  an  ancient  council,  explsaned  by  the  council  of 
Lateran,  A.D.  1215,  and  allowed  by  the  general  consent  of 
the  reahn*,  but  it  extended  to  such  lands  onlv  as  they  had 
before  the  council,  A.  D.  1215,  and  could  be  enjoyed  only  by 
the  religious  persons  themselves,  while  those  lands  remained 
in  their  manurance.  The  greater  part  of  these  exemptions 
would  have  fallen  with  the  spiritual  persons,  to  whom  they 
were  annexed,  upon  the  dissolution  of  the  abbeys  by  Henry 
Vni.  had  they  not  been  supported  and  upholden  by  the 

q  %  Inst.  651.  s  See  Stavely  v.  Ullithorn,  Hardr.  101. 

r  Hob.  2G6,  7. 


(8)  The  Italian  merchants  founded  the  convent  and  hospital  of 
St.  John  of  Jemsalem,  the  cradle  of  the  monastic  and  military  order 
which  has  since  reigned  in  the  isles  of  Rhodes  and  Malta.  See  Gib- 
bon's Decline  and  Fall.  Pope  Innocent  the  Third,  A.D.  1197,  by 
ball  or  decretal  epistle,  discharged  the  order  of  Premonstratenses 
from  the  payment  of  tithes  for  lands  of  their  own  culture ;  but  this 
bull  not  having  been  received  and  allowed  in  England,  it  baa  been 
holden,  that  lands,  formerly  parcel  of  a  greater  abbey  of  this  order,  * 
are  not,  by  virtue  of  this  bull,  exempt  Arom  payment  of  tithes. 
Toumley  v.  Tomlinsan,  T.  2.  G.  3.  Scacc.  3  Gwm.'  1004.  Same  v. 
Same,  £.  11.  G.  3.  Scacc.  3.  Gwm.  1017. 

roL.  II.  2  S 
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2l8t  section  of  the  stat  31  H.  8.  c  13,  (by  which  all  the  re- 
ligious  houses  above  the  value  of  200/.  per  annum^  were  dis- 
solved ;)  whereby  it  is  enacted,  ^  that  the  king^  and  every 
person  having  hereditaments  belonging  to  monasteries,  or 
other  religious  houses,  shall  enjoy  the  same,  discharged  of 
payment  of  tithes,  in  as  large  ana  ample  a  manner  as  the 
abbots,  &c.  enjoyed  the  same,  at  the  time  of  their  dissolu- 
tion/'   By  virtue  of  this  clause,  laymen  holding  abbey  lands 
enjoy  the  several  exemptions  from  tithe  before-mentioned,  as 
derivatives  firom  the  religious  persons,  who  were  entitled  to 
them  previously  to  the  dissolution.    These  exemptions  ex- 
tend to  monasteries  which  were  dissolved  and  came  to  die 
crown  after  the  4th  of  February,  27  H.  8.  and  before  the 
31  H.  8,  although  they  were  not  in  possession^  of  the  crown 
at  the  time  when  the  stat.  31  H.  8.  c  13  passed.     And  not 
only  tenants  in  fee  of  such  lands  enjoy  these  exemptions,  but 
also  where  the  estate  is  divided  into  portions,  as  under  a  mar- 
riage-settlement, the  several  parties,  whether  tenants  for  life% 
or  m  tail^,  as  they  successively  come  into  possession,  are  en- 
titled to  hold  the  lands  tithe  free.    But  where  an  abbot  en* 
{'oying  a  privilege  of  discharge  of  tithe  while  the  land  was  in 
lis  own  manurance,  made  a  gift  in  tail ;  and  afterwards  by 
the  31  H.  8.  the  abbey  was  dissolved;  it  was  holden  that  the 
donee  in  tail  was  not  entitled  to  the  exemption  from  tithed 
Secus  if  a  common  recovery  had  been  suffered.    Exemptions 
of  this  kind  are  usually  supported  by  documentary  evidence^ 
contemporary,  or  about  the  poiod  of  the  dissolution,  detail- 
ing die  lands  being  the  possessions  of  the  abbey  or  religious 
house,  which,  coupled  with  proof  of  non-payment,  am>rds 
strong  ground  for  presuming  them  discharged.     See  Earl  qf 
Caryafort  v.  WelU  and  othersy  1  M.  and  Y.  600.    By  virtue 
of  this  clause,  also,  the  owner  of  abbey  lands  is  entitled  to  a 
discharge  of  die  payment  of  tithes,  if  he  can  shew  that  at  the 
time  of  the  dissolution  there  had  been  an  unity  of  possession 
of  the  rectory  and  land  tithable  from  time  immemorial,  and 
there  be  not  any  evidence  that  tithes  have  ever  been  paid : 
for,  although  a  perpetual  unity,  in  the  prior  of  the  monastery, 
or  religious  house,  before  the  statute,  operated  not  as  a  dis- 
chaive;,  but  only  as  a  suspension  of  payment,  because  he 
could  not  pay  tithes  to  himself;  yet,  inasmuch  as  the  ereater 
part  of  the  monasteries  were  discharged  from  tithe,  by  bull  or 
prescription,  the  courts,  after  a  lapse  of  years,  will  presume 

t  Tate  V.  Skelton,  4  Gwm.  1503.  z  Wilson  v.  Redman,  Hardr.  174. 

u  Hett  ▼.  Meeds,  T.  39  G.  3.  Scacc.    j  Fanner  t.  Sheeman,  Hetl.  133. 
4  Gwm.  1515. 
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that  suck  discharge  existed  at  the  time  of  the  dissolution^  but 
that  die  records^  or  proofs  of  those  discharges^  cannot  be 

Sroduced  after  so  long  a  unity  of  possession.    A  discharge 
y  unitv  therefore  is^  as  PoUexfen  terms  it,  a  discharge  by 
bull,  or  oy  prescription  presumed,  but  not  proved.    And  the 
mere  circumstance  of  the  lands  tithable  being  under  lease  at 
the  time  of  the  dissolution,  will  not  destroy  this  presumption'; 
but  if  it  appear  lliat  the  lessee  paid  tithe,  that  will  destroy 
the  presumption^    The  discharge  by  unity  must  be  pleaded 
as  a  discharge  of  ihepaymmi  of  tithe,  and  not  as  a  discharge 
generally.    Lands  formerly  belonging  to  a  Cistertian  abbey 
are  discharged  of  tithes  ^  whibt  in  me  maqxuvice  of  the  owner, 
although  such  lands  were  under  lease  for  years  (9)  at  the 
time  of  the  dissolution  of  the  abbey ;  for  the  privilege,  though 
personal,  existed  at  the  time  of  the  dissolution,  though  not 
m  eMe,  yet  in  right;  and  the  reversioners  were  entitied  to  the 
discharge,  as  soon  as  the  lands  reverted  into  their  own  hands. 
In  Fasett  v.  Francklin,  T.  Raym.  225.  and  Star  v.  Elb/oi, 
Freem.  299,  it  was  holden,  that  lands  formerly  parcel  of  the 
possession  of  the  prior  of  St.  John  of  Jerusalem,  and  which 
came  to  tiie  crown  by  32  H.  8.  c.  24.  were  discharged  from 
payment  of  tithes.    Lands  belonging  to  those  abbeys  which 
came  to  the  crown  by  stat  27  H.  c.  24.  (that  is  the  less^ 
abbeys,)  are  not  entitied  <^  to  these  exceptions,  although  such 
lands  were  discharged  in  the  hands  of  the  rdigious  houses; 
for  tiiat  statute  does  not  contain  any  clause  simikr  to  the  21st 
section  of  31  H.  8.  c.  13.    Having  enumerated  the  several 
discharges  from  tithe,  which  were  enjoyed  by  religious  persons 
•t  the  common  law  and  before  the  mssolution  of  monasteries, 
and  by  laymen,  as  derivatives  from  those  religious  persons 
since  that  period,  it  remains  only  to  add  a  few  observations 
relative  to  the  exemptions  from  tiuies,  which  might  be  claimed 
by  laymen  at  the  common  law;  and  these  were  two  only — 
1st,  by  composition  real;  and  2d,  by  prescription  de  modo 
dedmandi ;  for  it  is  clearly  establ^hed^  that;  by  the  common 

K  Wildnum  ▼.  Oadei,  PoUexfen,  1.  c  See  Clayt  41  pi.  70.  Hob.  307.  Cro. 
ft  Benton  v.  Trot,  Moor,  528.  Jac.  607.    Cro.  Car.  422.    Sir  W. 

b  Cowley  ▼.  Keys,  Soacc.  1788 .  4  Owm.        Jonei,  3. 

1308.  per  Eyre,  C.  B.   recognising  d  Bmry  v.Blanby.  3  Wood's  Dec.  43. 

Porter  ▼.  Batharst,  Cro.  Jac  569.       3  Bum's  Bcc.  L.  438.  3  Gwm.  904. 

a  Roll.  Rep.  148.  Palm.  111.  Dyer. 

S77.  b.  8.  C.  in  mug. 


(9)  Or  for  life,  or  in  tail,  per  cur.  in  Wihan  v.  Redman,  Hardr. 
190.    Hett  V.  Meeds,  Trin.  T.  1799.     Excheq.  4  Gwm.  1515,  16. 
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law  a  layman  oould  not  prescribe  in  a  non  decimando  (lO)^  or 
set  up  as  a  defence  to  a  claim  of  tithe,  the  mere  non-payment 
of  tithe  from  time  immemorial,  whedier  the  party  claiming 
the  tithe  be  lay  impropriator^,  or  ecclesiastical  rector,  and 
whether  the  non-payment  extend  to  all,  or  a  portion'  only  of 
the  tithes. 

Comporitum  real^ — ^A  composition  real,  according  to  Gib- 
son ?,  is  ^^  where  the  incumbent,  together  toiih  the  patron  and 
ordinary,  make  agreement,  by  deed  executed  under  their 
hands  and  seals,  &at  certain  lands  shall  be  discharged  from 
the  payment  of  tithe  in  specie,  in  consideration  of  a  recom- 
pense to  the  incumbent,  either  in  money  or  in  lands,  to  him 
and  his  successors  for  ever,  or  in  some  other  thing  for  their 
benefit  and  advantage.  So  Sir  Simon  Degge^,  ohsenres, 
^'  That  which  we  call  a  real  composition  is  where  the  present 
incumbent  of  any  church,  together  with  the  patron  and  ordi- 
nary do  agree,  under  their  hands  and  seals,  or  by  fine  in  the 
king's  courts,  that  such  lands  shall  be  freed  and  discharged 
of  payment  of  all  manner  of  tithe  for  ever,  paying  some 
annual  payment,  or  doing  some  other  thing  to  die  ease,  profit, 
or  advantage  of  the  parson  or  vicar,  to  whom  the  tidies  did 
belong.''  From  the  preceding  definitions,  it  appears  that 
there  must  be  the  following  requisites  to  constitute  a  real 
composition: — 1.  That  the  tithe  be  discharged;  2.  That  a 
composition  be  given  in  lieu  of  such  discharge ;  3.  That  the 
composition  must  be  made  with  the  consent  of  the  patron  and 
ordinary;  4.  To  these  it  may  be  added)  that  a  composition 
must  have  been  made  before  the  stat.  13  EUz.  c.  10 ;  for,  by 
the  third  section  of  that  statute,  ^'  masters  and  fellows  of  col- 
leges, deans  and  chapters,  masters  of  hospitals,  parsons, 
vicars,  or  other  persons  having  ecclesiastical  living  or  tithe, 

e  Bui^.ofBury  St.  Edmund's  T.Evani,  Calland,  5  Vet.  jun.   186.  and  of 

Com.  Rep.  643.  2  Gwm.  757.  S.  C.  Wood,  B.  in  Meade  ▼.  Norbuiy,  2 

Jeoningi  y.  Lettif » 3  Qwm.952.  S.  P.  Price,  347. 

See  alio  Andrewf  t.  Drerer,  2  Bingh.  g  Gibson's  Codex,  tit  30.  c.  5.  p.  705. 

N.  C.  1.  2  Sc.  1.  in  notis,  ed.  1713.    See  also  Sir  W. 

f  Nag^le  V.  Edvards,  4  Gwm.  1442.  Jones,  368. 

But  see  the  remarks  of  Ld.  Lough-  h  Degge,  pt.  2.  c.  20. 

borough,  C.  on  this  case,  in  Rose  v. 


(10)  Neither  could  a  hundred  or  a  ootmty  prescribe  in  a  non  deci- 
mando, for  a  thing  that  is  in  its  nature  dejure  tithable ;  bat  of  things 
which  in  their  nature  are  not  tithable  dejure,  a  hundred  or  county 
might  prescribe  in  a  non  decimando ;  because  in  such  case  they  were 
discharged  without  a  custom  to  the  c(Hitrary,  and  they  did  but  insist 
on  their  ancient  right,  and  that  the  custom  had  not  prevailed  against 
it.  Hicks  V.  Woodson,  Lord  Raym.  137.  Salk.  655.  S.  C.  But  see 
sUt.  2  &  »^.  4.  c.  100,  post  p.  1323. 
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are  restrained  from  making  any  conveyance  of  the  same, 
other  than  by  lease  for  21  years,  or  three  lives,  from  the  time 
when  such  lease  shall  be  made,  and  reserving  thereupon  the 
accustomed  yearly  rent/'  And  it  has  been  holden  S  that  a 
decree  in  equity,  confinning  an  agreement  for  the  acceptance 
of  land,  in  lieu  of  tithe  made  since  the  stat.  13  Eliz.  c.  10,  is 
not  bmding  on  a  succeeding  incumbent,  although  such  agree- 
ment was  sanctioned  by  the  concurrence  of  all  the  parties, 
and  although  it  had  been  acquiesced  under  for  130  years. 

But  now  by  stat.  2  &  3  W.  4.  c.  100  k,  intituled,  '*  An  Act 
for  shortening  the  time  required  in  claims  of  modus  deci- 
mandi,  or  exemption  from  or  discharge  of  tithes  f  all  pre- 
scriptions and  claims  of  or  for  any  modus  decimandi,  or  of  or 
to  any  exemption  from  or  discharge  of  tithes,  by  composition 
real  or  otherwise,  shaJl,  in  cases  where  the  render  of  tithes  m 
Idnd  shall  be  hereafter  demanded  by  the  King,  Duke  of  Corn- 
wall, or  by  any  lay  person  not  being  a  corporation  sole,  or  by 
any  body  corporate  of  many,  be  sustained  upon  evidence, 
shewing,  in  cases  of  claim  of  a  modus  dedmandi,  the  payment 
or  render  of  such  modus ;  and  in  cases  of  claim  to  exemption 
or  discharge,  shewing  the  enjoyment  of  the  land  without 
payment  or  render  of  tithes,  money,  or  otiier  matter,  in  lieu 
thereof,  for  the  full  period  of  30  years  next  before  the  time  of 
such  demand,  unless,  in  the  case  of  a  claim  of  a  modus  deci- 
mandi, the  actual  payment  or  render  of  tithes  in  kind,  or  of 
money  or  other  thing  differing  in  amount,  quality,  or  quantity 
from  the  modus  claimed,  or,  m  case  of  claim  to  exemption  or 
discharge,  the  render  or  payment  of  tithes,  or  of  money  or 
other  matter  m  lieu  thereof,  shall  be  shown  to  have  taken 
place  at  some  time  prior  to  such  30  years,  or  it  shall  be  proved 
that  such  payment  or  render  of  modus  was  made  or  enjoy- 
ment had  by  some  consent  or  agreement  expressly  made  or 
given  for  that  purpose  by  deed  or  ]pmting ;  and  if  such  proof 
m  support  of  the  claim  shall  be  extended  to  the  full  period  of 
60  years  next  before  the  time  of  such  demand,  in  such  cases 
the  claim  shall  be  deemed  absolute  and  indefeasible,  unless  it 
shall  be  proved  that  such  payment  or  render  of  modus  was 
made  or  enjoyment  had  by  some  consent  or  agreement  by 
deed  or  writing ;  and  where  the  render  of  tithes  in  kind  shall 
be  demanded  by  any  archbishop,  bishop,  dean,  prebendary, 
parson,  vicar,  master  of  hospital,  or  other  corporation  sole, 
whether  spiritual  or  temporal,  then  every  such  prescription  or 
daim  shall  be  valid  and  indefeasible,  upon  evidence  showing 

i   JoDM  T.  Snow,  3  Gwm.  1109.    See       v.  Cholmley,  Amb.  510.  S.  P.  7  Bro. 
alao  Cartwricrht  v.  Colton,  E.  T.  19        P.  C.  34.  Tomlins'  ed.  8.  C.  D.P. 
0.  8.    4  H.  Wood's  D.  88.    Att  G.    k  Amended  by  stat.  4  ft  6  W.  4.  c.  83. 
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•ach  payment  or  render  of  modus  made  or  enjoyment  hacl^ 
is  hereinbefore  mentioned,  applicable  to  the  nature  of  the 
claim,  for  and  during  the  wnole  time  that  two  persons   in 
succession  shdl  haye  held  the  office  or  benefice,  in  remecit 
whereof  such  render  of  tithes  in  kind  shall  be  claimed,  and  fm 
not  less  than  three  years  after  the  appointment  and  institation 
or  induction  of  a  third  person  thereto ;  provided,  that  if 
whole  time  of  the  holdmg  of  such  two  persons  shall  be  I 
than  60  years,  then  it  shall  be  necessary  to  show  such  pay- 
ment or  render  of  modus  made  or  enjoyment  had,  (as  the 
case  may  be,)  not  only  during  the  whole  of  such  time^  but 
also  during  such  further  number  of  years,  eitiier  before  or 
after  such  time,  or  pardy  before  and  partiy  after,  as  shall  with 
such  time  be  sufficient  to  make  up  the  foU  period  of  GOyearSy 
and  also  for  and  during  the  fariher  period  of  three  ytm  after 
the  appointment  and  institution  or  induction  of  a  tmrd  powMx 
to  the  same  office  or  benefice,  unless  it  shall  be  proved  that 
such  payment  or  render  of  modus  was  made  or  enjoyment 
had  by  some  consent  or  agreement  by  deed  or  writing. 

By  s.  2,  compositions  for  tithes  confirmed  by  decrees  of 
courts  of  equity,  and  which  have  not  since  been  set  aside,  aban- 
doned, or  departed  from,  are  made  valid  in  law;  andnomodufl^ 
exemption,  or  discharge  shall  be  deemed  to  be  within  the 
provisions  of  this  act,  unless  such  modus,  &c.  shall  be  proved 
to  have  existed  and  been  acted  upon  within  one  year  next 
before  the  passing  of  this  act. 

By  8.  4,  this  act  shall  not  extend  to  any  case  where  the 
tithes  of  any  lands,  tenements,  or  hereditaments  shall  have 
been  demised  by  deed  for  life  or  years,  or  where  any  compo- 
sition for  tithes  shall  have  been  made  by  deed  or  writing,  by 
the  person  entitied  to  such  tithes,  with  the  owner  or  occupier 
of  the  land,  for  any  such  term  of  years,  and  such  demise  or 
composition  shall  be  subsisting  at  the  time  of  the  passing  of 
this  act,  and  where  any  action  or  suit  shall  be  instituted  for 
the  recovery  or  enforcing  the  payment  of  tidies  in  kind  within 
three  years  next  after  the  expiration,  surrender,  or  other  de- 
termination of  such  demise  or  composition. 

By  s.  5,  it  ia  provided  that  the  time  during  which  lands 
shall  be  held  by  persons  entitied  to  the  tithes  thereof  shall  be 
excluded  in  the  computation  under  this  act;  as  also^  the 
time  during  which  any  person  capable  of  resisting  any  daim 
shall  be  an  infent,  &c. 

By  s.  7?  in  all  actions  and  suits  it  shall  be  sufficient  to 

I  s.  6. 
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aUege  tiiat  the  modus  or  exemption  or  discbaarge  claimed  was 
actaally  exercised  and  enjoyea  for  such  of  the  periods  men- 
tioned in  this  act  as  may  oe  applicable  to  the  case ;  and  if 
the  other  party  shall  intend  to  rely  on  any  proviso^  exception^ 
incapacity^  disability,  contract,  agreement,  deed,  or  writing 
herein  mentioned,  or  any  otiber  matter  of  &ct  or  of  law  not 
inconsistent  with  the  simple  fact  of  the  exercise  and  enjoy- 
ment of  the  matter  claimed,  the  same  shall  be  specially 
alleged  and  set  forth  in  answer  to  the  allegation  of  the  party 
claiming,  and  shall  not  be  received  in  evid^ce  on  any  general 
trayerse  or  denial  lof  the  matter  claimed. 

By  8. 8,  in  the  several  cases  provided  for  by  this  act,  no 
presumption  shall  be  allowed  in  support  of  any  daim  upon 
proof  of  the  exercise  or  enjoyment  of  the  rimt  or  matter 
claimed  for  any  less  period  of  time  than  for  sucn  period  men- 
tioned in  this  act  as  mw  be  applicable  to  the  case  and  to  the 
nature  of  the  claim.  This  act  does  not  extend  to  Scotland 
or  Ireland  "^^ 

5M  Section  of  Stat  2  tf  S  Ed.  6. — ^By  the  5th  section,  it  is 
enacted,  ^'  that  if  barren  heath  or  waste  grotmd,  (other  than 
such  as  is  discharged  from  the  payment  of  titiies,  by  act  of 
parliament,)  which  has  laid  barren  and  paid  no  tithes,  oy  rea- 
son of  the  same  barrenness,  be  improved  and  converted  into 
arable  eround  or  meadow,  it  shall,  after  the  end  of  seven  years 
next  mer  such  improvements,  pay  tithe  of  com  and  hay 
growing  upon  the  same.^'  But>^  if  any  such  barren  waste  or 
heath  ground,  has  been  charged  with  the  payment  of  any 
tithes,  and  the  same  be  improved  or  converted  into  arable 
ground  or  meadow,  the  owner  shall,  during  the  seven  years 
next  following  after  the  improvement,  pay  such  kind  of  tithes 
as  was  paid  for  the  same  before  the  improvement. 

Barren  Heath  or  Waste  Ground.'] — Barren  ground'^  is  un- 
derstood, by  the  opinion  and  iud^ent  of  the  common  law, 
to  be  ground  whereof  no  profit  arises  or  grows :  but  ground 
which  has  been  stubbed,  and  afterwards  bears  com  or  grass^ 
is  not  barren.  By  loaste  ground  is  imderstood  such  ground 
as  no  man  challenges  as  his  own,  or  no  man  can  tell  to  whom 
it  certainly  belonss,  and  which  Ues  unindosed  and  unbounded 
with  hedge  and  ditch ;  but  the  ground  which  is  inclosed  and 
hedged  and  ditched  in,  and  the  land  known,  is  not  waste 
fi;round.  By  heath  ground  is  to  be  understood,  ground  which 
IS  dispersed  and  lies  as  common.    This  fifth  dause  was  de- 

m  S.  0.  o  Per  Cur.  Dyer,  170.  b.  in  mug.  See 

D  S.  6.  Warwick  ▼.  CoUing,  post  p.  1327. 
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signed  for  the  adTanoement  of  tillage^  and   oonsequentlj, 
although  the  land  yield  some  fruity  yet  if  it  be  barren  land, 
quoad  agriculturam,  it  is  within  this  statute  p.     On  the  other 
hand,  if  the  land  be  not  wdpte  naturd  sterilisy  but  is  capable 
of  producing  a  crop  of  com,  without  extraordinary  expense 
in  the  tillage,  it  is  not  protected  by  the  statute.     Such  lands 
only  are  within  this  clause,  as,  over  and  above  the  necessary 
expense  of  inclosing  and  clearing,  require  also  expense  in 
manuring  before  they  can  be  made  proper  for  agriculture  (11). 
In  a  case  where  it  appeared  <i  that  the  land  had  been  marsh 
and  sandy  land,  and  covered  with  salt  water;  that  from  time 
immemorial  no  grass  had  been  known  to  grow  thereon,  and 
no  profit  had  been  made  of  it,  until  die  tenant,  at  a  great  ex- 
pense, by  the  erection  of  banks  and  sea-walls,  prevented  the 
sea  from  overflowing  the  land,  and  thereby  was  enabled  to 
convert  it  into  arable  land,  which  produced  com:    it  was 
holden,  that  thb  land  was  not  protected  by  the  statute ;  Coke, 
C.  J.,  Dodderidge,  and  Haughton,  Js.,  observing,  that  land 
was  not  barren  which  could  bear  com  without  cost,  as  this 
did,  and  therefore  tithes  ought  to  be  paid  for  it ;  and  that  the 
circumstance  of  the  party  having  been  at  great  costs  in  raising 
a  mound  to  make  this  good  land,  by  the  exclusion  of  the  sea, 
would  not  alter  the  case  (12). 

p  2  Inst.  656.  Le    arid,  4  Gwm.  13S6,  and  B710D 

q  WittT.  Buck,  3  Bulst.  165.    1  Roll.        v.  Lamb,  4  Gwm.  1694. 
Rep.  354.  8.  C.    See  alio  Jones  v. 


(11)  Barren  ground  is  such  ground  as  wiU  not  bear  com  of  itself, 
without  very  great  cost  in  the  extraordinary  manuring  of  it.  Agreed 
per  cor.  3  Buktr.  166.  Barren  inclosed,  within  the  meaning  of  the 
Stat.  Edw.  6.  mast  be  such  land  as  is  barren  sudpte  naturd  and  not 
land  upon  which  wood  or  the  like  grew  before,  which  is  afterwards 
burnt,  and  the  lands  converted  into  tillage.  Per  Power,  J.  Lord 
Raym.  991.     See  also  Homer  v.  Bonner,  6  Mod.  96. 

(12)  This  case  is  alluded  to  by  Lord  Hardwicke,  C.  in  StockweS 
V.  Terry,  1  Vez.  117,  "  There  is  an  expense  in  gaining  land  from 
the  sea,  yet  the  seven  years  are  not  allowed  *,  though  overflown 
time  out  of  mind,  because  the  benefit  is  lasting ;  but  if  an  additional 
eipense  is  necessary  to  make  it  produce  the  first  crop,  aeven  years 
shall  be  allowed."  "  As  to  the  case  of  land  newly  gained  from  the 
sea,  if  that  determination  can  be  supported  at  all,  it  must  be  by  other 
reasons  than  those  assigned  in  the  book.  If  such  land  is  not  pro- 
tected, it  must  be  because  it  is  not  within  the  description  in  the  sta- 
tute ;  because  it  is  neither  barren,  nor  waste,  nor  heath  ground,  but 

♦  See  Sherington  v.  Flewood,  Cro.  Ellz.  475. 
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•  The  rule  of  law  for  determining  what  is  barren  ground  is, 
whetiber  the  land  is  of  such  nature  as  to  require  an  extraor- 
dmary  expense  in  manuring  or  tilling^  to  bring  it  into  a  proper 
state  of  cultivation^  and  not  whether  it  is  or  is  not  in  its  own 
nature  so  fertile  as  after  being  ploughed  and  sown  to  produce 
of  itself,  without  manuring  or  tillage,  a  crop  worth  more  than 
the  expense  of  ploughing,  sowing,  and  reaping.  Where  upon 
an  endosure  of  oarren  lands,  the  defendant  put  in  cattle  on  his 
land,  but  did  no  other  act  of  improyement;  it  was  holden^, 
that  the  seyen  years  only  began  to  run  from  the  first  act  of 
ploughing  to  render  the  land  productiye.  It  seems,  the  act 
is  to  be  so  construed,  as  to  apply  to  such  improyement  as 
would  make  the  land  produce  more  com  or  hay  for  tithe* 
Land  which  is  of  a  good  natural  quality  shall  pay  tithe  imme- 
diately, although  the  expense  attending  the  breaking  it  up  and 
liming  it  exceeds  tiie  return  made  to  the  farmer  in  tiie  seyeral 
first  years  of  cultivating  it<^.  The  onus  of  proving  that  the 
land  is  barren  lies  on  the  defendant^. 

Cf  the  Persam  to  whom  Tithea  are  due. 

Primd  facie  all  tithes  not  appropriated  belong  to  and  are 
due  to  the  rector  of  the  church  of  that  parish  wherein  they 
arise.  But  tiie  parson  of  one  parish  may  claim  by  prescrip- 
tion a  portion  (13)  of  titiies  in  the  parish  of  another^  Ex- 
tra-parochial tithes  belong  to  the  king^,  who  is  a  mixed 
persons^,  and  capable  of  tithes  at  the  common  law  in  per- 
nancy^.   This  right  extends  to  all  extra-parochial  lands^,  and 

a  Warwick  v.  CoUini,  2  M.  &  S.  349.  e  14  H.  4.  17  a.  44  Au.  pi.  25.  1  RoU. 

Lord  SeUea  t.  Powell,  6  Taunt.  297.  Abr.  657. 

S.  P.  f  22  Abs.  pi.  75.  2  Intt.  647.    1  RoO. 

b  Ross  ▼.  Smith,  1  B.  &  Ad.  907.  Abr.  657. 

c  Warwick  v.  CoUinf,  5  M.  &  S.  166.  g  10  H.  7.  18.  a. 

d  Agreed  per  Cur.  in  Lord  SeUea  v.  h  2  Rep.  44.  a.  Cro.  Eliz.  512.  per  cur. 

Powell,  6  Taunt.  299.  in  Banister  ▼.  Wright,  Sty.  Rep.  1 37. 

i  Att7-Gen.  T.  Ld.  Eardley.  8  Pri.  63. 


from  the  moment  of  its  existence  as  land,  is  fertile,  enclosed,  and 
capable  of  tillage,  and  therefore  of  a  description  which  the  statate 
cannot  attach  upon."  Per  Eyre,  C.  B.  in  Jonee  ▼.  Le  David,  4  Gwm^ 
1388,  9. 

(13)  Portions  are  the  remains  of  those  arbitrary  consecrations  of 
tithes  which  took  place  before  the  settlement  of  the  parochial  right 
of  tithes.  The  precise  time  at  which  the  parochial  right  of  tithes 
was  settled  cannot  be  ascertained ;  according  to  Sir  Simon  Degge,  it 
was  settled  by  a  perpetual,  constitution  early  in  the  thirteenth  century. 
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18  not  confined  to  such  as  are  strictly  speaking  foErests.    An- 
tecedently to  the  statutes  for  the  dissolution  of  monasteiiei^ 
spiritual  persons  only,  or  a  mixed  person,  had  capacity  to  take 
tithes:   mere  laymen  were  incapable  of  thenr^,   exomt  in 
special  cases^.    Since  the  statutes  for  the  dissolution  of  mo- 
nasteries%  the  tithes  which  were  appropriated  to  the  monas- 
teries so  dissolved,  are  become  lay  fee,  and  laymen  are  capabk 
of  them  in  pernancy,  not  qui  laymen,  but  as  the  deriTativei 
of  the  ecclesiastical  persons  to  whom  ihey  formerly  belonged. 
As  laymen  were  incapable  of  haying  any  tithes  until  the  disso- 
lution of  the  monasteries,  there  cannot  be  any  ancient  descent 
with  respect  to  tithes.    A  rectory  in  Kent",  formerly  belong- 
ing to  one  of  the  dissolved  monasteries,  having  been  granted 
by  Henry  VIII.  to  a   lavman,   to  be  holden  in  fee  by 
knighf  s  service  in  capite ;  it  was  adjudged,  that  although  the 
lands  were  descendible  according  to  the  custom  of  eaveUdnd, 
yet  the  tithes  must  descend  to  the  ddest  son,  according  to  the 
rules  of  descentat  the  common  law.    A  parson  shall  not  pay 
tithe  for  his  glebe  to  the  vicar:  for  ecdesia  dedmas  solvere 
ecdesisB  non  debet^    But  if  the  parson  lete  his  glebe  for 
yearsP,  reserving  a  rent,  the  lessee  shall  pay  him  tithes*    A 
rector  is  of  oonunon  right  entitled  to  all  kmos  of  tifiies;  the 
vicar  can  daim  against  the  rector,  by  endowment  only,  or 
prescription  and  usage,  as  evidence  of  endowment,     miere 
there  is  not  any  written  endowment^  and  the  vicar  has  been 
in  the  perception  of  all  the  small  tithes,  the  court  will  presume 
him  entitled  to  all  small  tithes  of  modem  introduction*  Where 
an  estate  had  been  purchased,  free  from  rectorial  tithe,  with  a 
right  of  common  thereto  annexed,  and  the  common  was  after- 
wards inclosed  imder  an  act  of  parliament,  and  certain  land 
was  alloted  to  the  owner  of  the  estate  in  lieu  of  the  right  of 
common,  it  was  holden  that  tithe  was  nof  payable  in  respect 
of  the  allotted  land. 

By  whom  and  agmmi  whom  an  Action  on  tie  Statute  may  be  hraughi* 

This  action  may  be  brought  by  the  rector",  or  by  one  or 
more^  farmers  of  the  rectory.  If  the  rector  be  entitled  to 
two  parte,  and  the  vicar  to  a  diird  part  of  the  tithe,  and  the 

k  Adm«  in  Doe  ▼.  LaDdaff,  2  N.R.608.  o  Blunko  ▼.  MariUm,  Cro.  ^liz-  47^* 
1  Pigot  Y.  Heron,  Cro.  Eliz.  599,  785,        See  alio  Cro.  Eliz.  578. 

cited  in  2  Rep.  45.  a.  p  Owen,  39. 

m  Cro.  Eliz.  612.  q  Payne  ▼.  Powlett,  3  Gwm.  1247. 

n  Doe  d.  Luibington  ▼.  Bp.  of  Landaif  r  Steele  ▼.  Manns,  5  B.  ft  A.  22. 

and  otben,  2  N.  ft.  4S>i .  s  Pay  ▼.  Peckwell,  Moor.  915. 

t  Kent  V.  Penkevon,  t^ro^  Jac  70. 
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parson  and  yicar J  by  several  leases^  demise  their  respectire 
shares  to  a  third  person,  such  lessee  may  maintain  an  action 
for  not  setting  forth  all  die  tithes^  The  right  to  tithes 
accrues  immediately  on  the  severance,  consequently  this 
action  must  be  brought  by  the  person  entitled  to  the  tiuies  at 
the  time  of  severance ;  hence,  where  A.  executed  a  lease  of 
tithes  to  B.  on  a  day  subsequent  to  their  severance,  but  before 
the  tithes  were  carried  away  by  the^  occupiers  of  the  land,  it 
was  adjudf^  that  B.  could  not  maintam  an  action  on  this 
statute'.  The  action  can  be  brought  by  the  party  grieved 
only :  hence  where  this  action  was  Drought  by  the  plaintiff 
for  himself  and  the  queen,  judgment  was  arrestedT.  A  man 
behig  possessed  of  a  lease  of  ti&es  in  right  of  his  wife,  as 
executrix  to  her  former'husband',  grants  ^'all  his  right,  title, 
and  interesf^  in  the  aforesaid  tithes  to  A.  B. :  it  was  holden 
that  the  grant  was  good,  and  that  A.  B.  might  maintain  an 
action  on  this  statute  for  not  setting  out  tithes.  If  executrix 
of  lessee  for  years  of  a  rectory  take  husband,  the  husband  and 
wife  may  join  in  an  action  on  this  statute^  As  the  action  on 
this  statute  is  a  personal  action,  tenants  in  common  of  tithe 
ought  to  join  as  plaintifis^;  and  if  they  do  not  join,  advan- 

»i;e  may  betaken  of  it  by  plea  in  abatement,  but  not  in  arrest 
judgment^  This  action  may  be  maintained  by  and  against 
executors^.  Generally^  the  person  entitled  to  the  nine  parts 
at  the  time  of  severance,  ought  to  set  forth  the  tithe,  and  if 
he  fiuls  in  so  doing,  the  owner  of  the  tithe  may  sue  him, 
although  his  interest  in  the  land  be  determined  before  the 
tithes  were  carried  away,  provided  he  remain  owner  of  the 
com.  If  there  be  two  joint-tenants^  and  one  only  enter  and 
occupy,  this  action  is  maintainable  against  the  joint-tenant, 
who  occupied  alone.  So  if  there  be  two  tenants  m  commons', 
and  one  of  them  sets  out  his  tithe,  and  the  other  carries  it  all 
away,  the  action  shall  be  brought  against  that  tenant  in 
common  alone  who  carried  the  whole  tithe  away.  If  a  person 
buy  com,  standing,  of  the  proprietor  of  a  rectory^,  he  must 
pay  tithe,  unless  ne  has  special  words  in  the  contract  to  dis- 

u  ChampenionY.  HiU,  YdT.  88.  Cro.  b  Gteenwood'i  cue,  Clayt  28. 

Jac  88.  c  Cole  ▼.  Banbury,  1  Sidf.  40. 

X  Wyburd  ▼.  Tack,  1  Bot.  It  PuL  458.  d  Mr.  J.  Moreton's  cue,  1  Ventr.  30. 
7  Johni  ▼.  Game,  Moor,  Oil.    Cro.        1  Sidf.  407.  2  Keb.602.  S.  C.  1  Sidf. 

Btiz.  821.,  8.  C.  88.    See  abo  itat.  3  It  4  W.  4  c.  42. 

a  Anold  T.  Bidgood,  Cro.  Jac.  318.  re-       a.  2.  ante,  p.  800,  806. 

CQfniaed  by  ]>eOrqr,C.  J.  in  Thmat-  e  Kipping  ▼.  Swayn,  Cro.  Jac.  824. 

out  ▼.  Coppin,  3  Will.  278.  f  Cole  v.  Wilkea,  Hutt  121. 

a  Beadlla  and  wife  t.  Sherman,   Cro.  g  Gerard'i  caae,  eked  and  said  to  bSTt 

Eliz.    813.  judgment  affirmed  on       been  a4judged,'Hutt  122. 

error.  h  Moyle  v.  Ewer,  Cro.  Jac.  381. 
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charge  him  from  payment  of  tithe;  and  the  carrying  away 
such  com,  without  setting  out  the  tithe,  will  render  him  liable 
to  an  action  on  this  statute. 

Of  tie  Declaratum. 

It  is  not  necessary  for  the  plaintiff  to  set  forth  his  title  spe- 
cially ;  because  it  is  but  inducement  to  the  action;  it  is  si;d£- 
dent  for  him  to  allege,  generally,  that  he  is  rector,  proprietor, 
or  fieainer,  without  shewing  by  what  title^;  for  this  is  a 
personal  action,  grounded  merely  upon  a  contempt  against 
the  statute,  in  not  setting  forth  the  tithes,  and  not  tor  tne  re- 
coyery  of  the  tithes,  although  the  title  to  the  tithes  may  come 
in  question.  In  an  action  by  two  fieumers  upon  this  statute, 
who  claimed  under  a  lease  from  a  patentee  for  life  of  the  kine, 
an  exception  was  taken,  because  they  did  not  shew  the  patent^ 
but  the  objection  was  oyerruled ;  Ist^  because  the  letters  patent 
did  not  bdong  to  the  plaintiffs;  2dly,  because  the  plaintiffs  did 
not  demand  the  tithes  themselves,  but  damages  for  a  tort ;  and 
the  title  shewn  in  the  declaration  b  only  conveyance  to  the  ac- 
tion. Plaintiff  declared^  that  he  was  rector  of  A.,  and  entitled 
to  the  tithes  of  certain  lands,  in  the  parish  of  A.,  and  the  tithes 
of  certain  lands  in  the  parish  of  B.,  without  shewing  how  he 
became  entitled  to  the  tithes  of  land  out  of  his  parish ;  afler 
verdict  this  was  holden  sufficient.  So  where  plaintiff  de- 
clared"', that  he  was  rector  of  D.  and  S.  and  that  defendant, 
being  occupier  of  lands  in  D.  and  S.,  carried  off  the  com  un- 
tithed,  without  shewing  which  part  of  the  lands  lay  in  D. 
and  which  in  S.  After  verdict  for  plaintiff,  on  motion  in 
arrest  of  judgment,  the  declaration  was  holden  sufficient,  for 
this  action  is  in  the  nature  of  a  trespass  founded  in  a  tort. 
So  if  the  plaintiff  declare",  that  he  was  seised  in  fee  of  a  por- 
tion of  tithes  of  com  growing  upon  such  a  eranee,  this  will 
be  sufficient.  Neither  is  it  necessary  to  specify  the  kinds  of 
grain <>^  or  by  whom  sown,  or  the  number  of  loaos  of  comP  or 
hay  carried  away.  It  is  sufficient  for  the  plaintiff  to  state  in 
his  declaration  tlie  single  value  of  the  tithes^  without  adding 
the  treble  value ;  and  where  the  treble  value  is  set  forth,  a 
mistake  in  computing  it  will  not  vitiate.    Where  the  seve- 

i  Babington  v.  Matthews,  Bulst.  228.  m  Fellows  v.  Kingston,  2  Lct.  1. 

]  Brownl.  86, 7.  Moyle  v.  Ewer,Cro.  n  Sandeis  ▼.  Sandfbrd,  Cro.  Jac.  437. 

Jac.  362.  Champernon  ▼.  Hill,  YeW.  o  BedcU  and  wife  v.  Sherman,  2  Inst. 

63.  S.  P.  660.  13  Rep.  47.  S.  C. 

k  Dagg  and  Kent  V.  Penkevon,  Ezch.  p  1  Brownl.  71. 

Chr.  Cro.  Jac.  70.  q  Coke  ▼.  Smith,  H.  7  Car.  1 .  B.  R. 
1   Phillips  ▼.  KetUe,  Hard.  173. 
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ranee  vrna  alleged  to  have  been  before  the  sowings  and  ex- 
ception taken  on  this  ground,  after  verdict  it  was  disallowed^ 
because  the  allegation  of  the  sowing  was  superfluous,  and  so 
aided  by  verdict.  Regularly,  the  declaration,  pursuing  the 
words  of  the  statute,  ought  to  allege,  that  the  defenduit  is 
9ubditu9  domini  regis;  but  to  allege  defendant  to  be  occu- 
pator  temiBy  has  been  holden  to  be  equivalent,  for  that  im- 
plies that  he  is  subdihis^.  It  is  not  necessarv  for  the  plaintiff 
to  set  forth  the  title  of  the  defendant^ ;  alleging  generally, 
that  he  was  occupier,  without  showing  how  or  what  interest 
he  had,  will  be  sufficient.  A  count  for  treble  value  of  tithes 
not  set  out,  and  also  a  count  for  the  3ame  tithes  bargained  and 
sold  will  not  be  allowed^,  under  R.  O.  H.  T.  4  W.  4.  reg. 
1.  8.  5. 


Pleadings,  and  herein  of  the  Statutes  of  Limitation. 

Formerly  ml  debet  was  the  general  issue  usually  pleaded  to 
this  action',  but  now  under  the  new  rules,  nil  debet  is  not  al- 
lowed in  any  action.  See  ante,  p.  51 :  the  plea  of  not  guilty 
was  also  holdenT  to  be  a  good  plea ;  but  by  R.  6.  H.  T.  4  W. 
4.  in  actions  of  debt  in  which  the  plea  of  nil  debet  has  been 
hitherto  allowed,  the  defendant  shall  deny  specifically  some 
particular  matter  of  fact  alleged  in  the  declaration,  or  plead 
specially  in  confession  and  avoid»ice.  Plea  that  the  phuntiff 
sowed  the  com,  and  sold  it  to  the  defendant,  is  not  a  good  plea, 
because  such  sale  will  not  excuse  the  payment  of  tithes'.  The 
statute  of  limitations  (21  Jac.  1.  c.  IG.)  cannot  be  pleaded  to 
this  action*,  for  that  statute,  s.  3.  is  confined  to  actions  of 
debt  grounded  upon  a  lending  or  contract,  toithout  specialty, 
and  to  debt  for  arrears  of  rent.  But  by  stat.  53  Geo.  3. 
c.  127*  s.  5.  ^'No  action  shall  be  brought  for  the  recovery  of  any 
penalty  for  not  setting  out  tithes,  nor  any  suit  instituted  in 
any  court  of  equity,  or  in  any  ecclesiasti(»l  court,  to  recover 
the  value  of  any  tithes,  unless  such  action  shall  be  brought  or 
such  suit  commenced  within  six  years  firom  the  time  when 
such  tithes  became  due.^'  The  stat.  3  &  4  W.  4.  c.  27^  for 
the  limitation  of  actions  and  suits  relating  to  real  property 

r  Pellett  v.   Henworthi  Degge,  396.  ham,  Cro.  Eliz.  766.  Champernon  ▼. 

6th  ed.  HiU,  Hoorp  914. 

I  Phillipi  ▼.  Kettle,  Hardr.  173.  x  Moyle  v.  Ewer,  2  Bulit.  183.  Cro. 

t  March,  21.  pi.  49.  Jac.  361.  S.  C. 

u  Lawrence  ▼.  Stephen!,  3  Bowl.  P.  C.  a  Talory  v.  Jackson,  Cro.  Car.  613. 

777.  recognized  in  Codiran  t.  Welby» 

X  fiawtrey  v.  Isted,  Hob.  218.  1  Mod.  246. 

y  Johns  v.  Came,  Cro.  Eliz.  621.    2  b  See  ante,  p.  743. 

Inst.  661.  S.  P.  Wortley  ▼.  Herping- 


eKtendB  to  litliM,  (except  titiiei  befamgiiig  ta  a  qpiritnal  or 
eleemosyiuury  corporatpn  aoley)  and  by  b.  4^,  nopenon  dflioH 
ing  mqr  iUheiy  for  theTeoorery  of  which  he  mig^t  bring  an 
action  or  suit  at  law  eir  in  equity^  shall  bring  a  suit  or  odior 
proceeding  in  any  spiritual  court  to  recover  the  same,  but 
within  the  period  during  which  he  mig^t  bring  such  action  or 
suit  at  law  or  in  equity. 

Svidei^ee. 


Long  possession,  acquiesced  in  by  the  defendant^;^  iBprimd 
facie  evidence  of  die  rector's  title  against  defendant,  and  su« 
persedes  the  necessity  of  proving  institution,  induction,  or 
reading  thirty-nine  articles  (14).  The  phdntiff  declared  as 
fiurmer  of  the  rectorv  of  Friston,  in  Sussex',  and  proved  him- 
self lessee  of  J.  S.  wno  was  lessee  to  liie  dean  and  chapter  of 
Chichester,  to  whom  the  rectory  belonged,  and  produced  the 
lease  from  J.  S.,  but  did  not  produce  the  lease  from  the  dean 
and  chapter  to  J.  S. ;  however,  upon  provinur  that  he  received 
tithe  of  others,  as  farmer,  it  was  nolden  sufficient.  So  where 
the  pkintiff^  being  fiomer  under  the  dean  and  chapter  of 
Canterbury,  proved  that  he  had  received  tithes  for  some  years 
as  such,  it  was  holden  sufficient,  without  producing  any  lease. 
The  plaintiff  dedwred  on  a  lease  made  to  him  for  six  years  by 
the  parson',  if  the  parson  should  so  long  live  and  conihme 

e  CUyt  48.  pi.  8S.  See  alio  Cfa^pmaii  d  Selwyn  ▼.  Beldy,  Bull.  N^  P.  188. 
T.  Beard,  4  Owm.  1482.  and  Harris  per  Pemberton,  C.  J.  Svaaex  Am. 
T.  Adge,  2  Gwm.  660.     See  alio        1862. 

Qanaon  t.  Welli>  8  Taunt  542.  e  Hartridfre  ▼.  Oibbe,  BuU.  M.  P.  188. 

f  Wheeler  ▼•  Heydon,  Cro.  Jac.  328. 


(14)  "In  penal  actionB  on  stat.  2  and  3  Edw.  6.  it  has  always 
beoi  bolden  sufficient  proof  against  the  defendant,  that  the  party 
suing  is  in  the  act  of  receiving  the  tithes  from  defendant."  Per 
Lord  Kenyon,  C.  J.  in  Radford,  q.  t.  v.  M'lntogh,  3  T.  R.  632. 
where  it  was  holden,  that  in  an  action  for  penalties  on  the  statate, 
laying  a  tax  on  post-horses,  brought  by  the  &rmer  of  the  tax,  it  is 
not  necessary  for  the  plaintiff  to  give  in  evidence  his  appointment  by 
the  lords  commissioners  of  the  treasury,  or  the  commissioners  of  the 
stamp  duties  anthorized  by  them.  Proof  that  the  defendant  has  ac- 
counted with  him,  as  farmer,  for  the  duties,  is  sufficient,  A  lay 
impropriator  n  entitled  to  all  the  favourable  presumptions,  to  idiich 
a  rector  is  entitled,  both  with  respect  to  time  and  exemptions ;  and. 
consequently,  if  he  prove  himself  impropriator,  it  wiU  be  sufficient, 
without  proving  the  receipt  of  tithes  withm  time  of  memory.  WhieUam 
V,  Harvey,  3  Gwm.  951. 
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panoH  there.  The  jury  found  the  lease  for  six  year^  if  tfie 
person  should  so  long  lire,  but  die  words  ''if  he  contimie 
parson^^  were  not  in  fhe  lease.  The  Tarianoe  was  holden  to  be 
unmaterial,  Ist^  for  the  additional  words  in  the  declaration,  ^if 
he  should  90  hmg  etmtkme  panon/'  are  only  what  the  law  im- 
plies; 2dly,  because  die  lease  is  not  the  ground  of  the  action, 
nor  is  fhe  dedaration  founded  upon  the  lease,  but  upon  the 
carrying  away  fhe  tithes.  The  declaration  stateac^,  that 
^the  tithes  of  tumipe  were  yielded  and  paid,  and  were  of 
right  due  and  payable  within  forty  years  next  before  the 
making  the  stat.  Bdw.  6/'  The  second  count  contained  a 
similar  averment,  as  to  the  tithes  of  potatoes.  After  verdict 
for  the  plaintiff,  it  was  moved  to  set  it  aside,  on  the  ground 
that  the  averments  were  not,  and  could  not  be  proved,  inas- 
much as  turnips  and  potatoes  were  not  cultivated  before  the 
statute  of  Iklw.  6.  But  the  court  said,  that  the  true  con- 
struction of  the  Stat.  Edw.  6.  was,  that  if  the  lands  chaiged 
were  subject  to  the  payment  of  tithe  within  the  period  men- 
tioned in  the  statute,  that  was  sufficient  to  prove  the  allega- 
tion in  declarations  of  this  land,  and  to  support  the  plaintiff's 
action ;  that  if  it  were  dear  that  nothing  but  wheat  had  ever 
been  sown  upon  this  land,  still  that  wovdd  not  preclude  the 
tithe  of  other  tithable  produce  from  being  taken,  and  that  as 
no  evidence  had  been  offered  at  the  trial  to  prove  that  turnips 
and  potatoes  were  not  cultivated  previously  to  the  stat. 
Edw.  6.  they  could  make  no  such  presumption  against  the 
iustice  of  the  case,  even  though  such  a  fact  might  be  asserted 
by  persons  who  had  written  upon  the  subject  They  added^ 
that  whatever  might  be  the  case  with  respect  to  potatoes, 
their  own  information  led  them  to  believe  that  turnips  were 
in  cultivation,  in  dus  country,  before  the  stat.  of  Eklw.  6.  By 
stat.  5  &  6  W.  4.  c  15,  intituled  ''An  Act  for  the  amendment 
of  the  law  as  to  the  tithing  of  turnips  in  certain  cases,''  turnips 
seveied  from  die  land,  for  the  purpose  of  beinff  consumed  by 
sheep  or  cattle  thereon,  are  made  subject  to  tiuie  as  if  not  so 
severed. 

Formerly,  the  defendant^  under  nil  debet  miffht  have  given 
in  evidence  a  modus,  or  customary  pavment,  and  thereby  have 
defeated  the  plaintiff's  action.  "All  moduses  were  at  first 
upon  an  agreement'  between  the  parson,  patron,  and  ordinary, 
by  some  instrument  in  writing  in  the  nature  of  a  contract  or 

g  HaUewen  ▼.  Txsppet,  2  Bot.  It  Put.  i  Per  Loid  Haidwieke,  Ch.  Hftidcsstte 

N.  R.  173.  ▼.  Smithflon,  MS8.  Seijt.  HiU,  toL  7, 

h  Chany  v.  Otriand,  Bonet  Lent  Am.  p.  63,  and  3  Atk.  34&. 

.  1689.  ooram  Ward,  C.  B.3Gwm. 
961. 
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composition^  which,  though  decayed  by  tim^,^  or  lodt  by  ac- 
cident, yet  being  run  out  into  a  prescription  remained  good, 
and  the  court  would  not  break  in  upon  such  ancient  usages 
upon  slight  reasons,  for  fear  of  introducing  general  inoonve- 
nience/^    A  modus  must  have  been  immemorial,  that  is,  it 
must  have  existed  before  the  time  of  Richard  the  First's 
return  from  die  Holy  Land :  but  as  this  could  not  be  proved 
by  living  witnesses,  and  in  many  cases,  not  by  written  evidence, 
it  was  e^ifficient  to  prove  that  such  a  sum  had  been  paid  as  far 
back  as  living  memorv  extended,  and  that  beii^  established 
it  lay  on  the  other  side  to  prove  the  negative.    But  see  stat 
2  and  3  W.  4.  c.  100.  ante,  p.  1323.    A  modus  ought  to  be 
equally  certain  to  the  parson  or  lay  impropriator,  as  the  tithe 
in  lieu  of  which  it  comes'',  or  as  it  is  expressed  in  Salk.  657, 
a  modus  ought  to  be  as  certain  as  the  duty  which  is  destroyed 
by  it.    A  modus  is  sometimes  payable  in  respect  of  a  parti- 
cular farm,  and  then  it  is  called  a  farm  modus.   A  modus  may 
also  be  payable  for  part  of  a  farm ;  as  where  a  farm  lay  in 
three  different  parishes,  and  a  general  modus  was  set  up  for 
all  tithes  for  that  part  of  the  fium  which  lay  in  one  of  the 
parishes,  such  modus  was  holden  to  be  good^ ;  for  the  minister 
of  one  parish  and  the  land-owner  might  have  thought  prop^ 
to  contract  for  a  money  payment  for  so  much  of  the  nurm  as 
lay  in  one  parish,  although  the  ministers  of  the  other  two 
parishes  might  not  have  thought  proper  so  to  contract.  Where 
a  modus  has  covered  a  farm  and  common,  or  right  \n  nature 
of  right  of  common  and  all  tithes  arising  therefrom,  and  then 
by  an  indosure  act  an  allotment  is  made,  on  which  new  crops 
of  a  different  nature  from  those  raised  before  are  raised,  the 
modus  will  cover  such  new  crops  "^.    A  pension  is  a  sum  of 
money  paid  in  respect  of  lands  which  are  tithe  free,  and  is 
quite  a  different  thing  from  a  composition  either  temporary 
or  real.    A  modus  wOl  cover  the  tithe  of  a  common  if  that 
common  be  inclosed.    Where  in  a  declaration  in  debt  for  not 
setting  out  tithe  of  hay,  it  was  averred,  that  there  was  an  im- 
memorial custom  as  to  the  setting  out  the  tithe  within  the 
parish,  and  the  limits,  bounds,  and  tithable  places  thereof; 
it  was  holden"^,  that  tins  averment  was  proved  by  evidence, 
that  the  custom  prevailed  in  all  parts  of  the  parish  where 
tithe  of  hay  was  set  out,  and  that  proof  of  a  modus  for  hay 

k  Per  Lord  Haidwicke,  3  Atk.  246.  Manni,  6  B.  &  A.  22.  Askew  ▼.  Wil- 

1  Per  Lord  Eldon,  Ch.  in  White  t.  kinson,  3  B.  A:  Ad.  168. 

Lisle,  July,  1819.  n  Pigott  v.  Bayley,  6  B.  and  C.  16. 

m  Stockweli  v.  Terry,  1  Ves.  117,  118.  Littledale,  J.  dissent. 

per  Lord  Hardwickei  Ch.    Steele  v. 
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in  one  township  made  no  difiPerence.  £vidence<'  of  a  right  to 
all  kinds  of  titiiies^  in  a  lay  impropriator,  up  to  a  ^ven  time, 
and  of  the  receipt  of  the  com  tithe  since  that  time  oy  another 
party,  is  evidence  from  which  a  jury  may>  if  they  think  fit, 
infer  a  grant  of  all  the  tithes  by  the  first-mentioned  impro- 
priator to  such  latter  party;  and,  therefore  the  latter,  in 
support  of  a  daim  for  hay  tithe,  may  give  documentary  or 
other  evidence  of  hay  tithe  having  been  taken  by  the  presumed 
grantor.  A  terrier  cannot  be  received  in  evidence,  unless  it 
comes  firom  tlie  proper  repository?,  that  is,  the  registry  of 
the  bishop  of  the  diocese ;  but  if  the  original  cannot  be  found 
there,  it  seems^  that  a  copy  from  the  parish  chest  would  be 
admissible.  An  ancient  statement  concerning  the  payment  of 
tithes  of  a  parish  by  a  modus,  signed  by  the  rector  for  the 
time  being,  was  holden'  to  be  evidence  against  a  succeeding 
rector  as  an  admission  by  his  predecessor,  although  it  was 
Ibimd  among  the  title  deeds  of  a  land  owner  in  the  parish^ 
and  although  a  terrier  was  produced  from  the  bishop's  registry^ 
which  was  silent  as  to  the  modus. 

The  word  tithes"  in  ancient  documents  does  not  necessarily 
import  tithes  in  kind ;  but  may  mean,  according  to  circum- 
stances^  either  tithes  in  kind  or  a  money-payment  in  lieu 
thereof. 

Verdid. 

If  the  verdict  be  given  for  the  plaintiff^,  it  is  incumbent  on 
the  jury  to  find  how  much  of  the  debt  demanded  by  the  de- 
claration is  due  to  the  plaintiff,  which  is  to  be  done  by 
trebling  the  value  of  the  tithe  subtracted.  The  plaintiff  shall 
recover  according  to  the  verdict '^ ;  hence,  where,  in  the  state- 
ment of  the  treble  value  of  the  tithe,  there  was  error  in  the 
calculation,  and  the  plaintiff  demanded  less  than  he  was  enti- 
tled to :  on  motion  in  arrest  of  judgment  afler  verdict,  an 
exception  was  taken  on  the  ground  that  the  plaintiff,  having 
demanded  less  than  was  due,  ought  to  have  acknowledged 
satisfiELction  for  the  residue ;  but  the  court  over-ruled  the  ob- 
jection, observing  that  the  demand  in  this  case  was  not  for 
any  sum  certain,  as  in  an  action  grounded  on  a  specialty,  but 
only  for  so  much  as  should  be  given  by  the  jury,  the  puuntiff 

o  Bayley  v.  Drever,  1  Ad.  &  Ell.  449;  s  Beck  v.  Bree,  1  Cr.  8l  J.  246. 

3  Nev.  k  M.  885.  S.  C.  t  Degge,  6th  ed.  404. 

p  Atkini  V.  Hatton,  Gwill.  140.  u  Pemberton  ▼.  Shelton,  Cro.  Jac.408. 

q  S.  C.  2  Rol.  R.  54.  S.  C. 
r  Maddiw>n  ▼.  Nuttall,  6  Biogh.  226. 
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being  entitled  to  reoover,  not  according  to  his  demand^  but 
according  to  the  verdict.  Where  it  was  founds  by  a  spedal 
verdict',  that  the  abbot  of  A.  was  seised  in  fee  of  certain 
land,  and  that  he  and  his  predecessors  held  the  land  dis- 
charged of  tithe,  and  that  he  had  granted  the  land  to  All  Souls 
College ;  it  was  holden,  that  the  prescription  was  personal  to 
the  abbot,  and  did  not  run  with  the  land,  and  that  it  could  not 
be  intended  to  be  a  discharge  by  a  real  composition,  it  not 
being  so  pleaded,  nor  found  by  the  jury  to  be  so.  An  action 
on  this  statute,  bein^  brougnt  b]^  the  party  grieved  for  die 
purpose  of  trying  a  right,  and  b^ng  more  beneficial  to  the 
defendant,  than  to  be  carried  into  the  spiritual  court,  is  not 
considered  as  a  penal  action  brought  by  a  common  informer. 
Consequently  a  new  trial  will  be  granted,  where  it  is  clear  that 
the  verdict  has  been  given  for  the  defendant  against  the 
weight  of  evidence^;  although,  in  penal  actions,  tiie  courts 
will  not  permit  a  verdict  for  the  defendant  to  be  disturbed  on 
this  grounds 

Cogts, 

As  to  the  costs,  see  the  remarks  on  the  second  section, 
note,  p.  1318,  and  post,  under  tit.  Judgment^  and  stat.  3  &  4 
W.  4.  c.  42.  s.  32.  ante,  p.  41. 


Judgment, 

This  being  an  action  for  the  recovery  of  the  treble  value  of 
the  tithes,  in  a  case  where  the  single  value  was  not  recover- 
able at  common  law,  did  not  fall  within  the  stat.  of  Glou- 
cester (15) ;  the  plaintiff,  therefore,  was  not  entitled  to  reco- 
ver costs  under  uiat  statute,  consequently  the  judgment  for- 
merly was  only  for  the  debt'  found  by  tne  jury ;  and  if  tiie 

r  Bolls  T,  Atkinson,  1  Lev.  185.  u  Brook  q.  t.  v.  Middleton,  10  East, 
t  HoUoway  y.  Hewitt,  Trin.  IS  G.  3.        268. 

10  MSS.  Seijt.  Hill,  p.  339.     Lord  x  Co.  Ent.  162.  a.  2d  ed. 

Selsea  v.  Powell,  6  Taunt.  297.  S.  P. 


(15)  "  Where  a  statute  gives  damages  by  creatioD,  there  the 
plaintiff  shall  recover  no  costs;  the  reason  is,  because  damages 
h^xig  given  out  of  course,  and  where  the  qommon  law  does  not  give 
them,  and  the  statute  being  therefore  introductive  of  a  new  law,  the 
plaintiff  shall  recover  what  the  statute  Appoints  him  to  recover,  and 
no  more."    Arg.  Hardr.  152. 


^ 


^THES.  1337 

jury  upon  ihe  trial  had  given  costs  and  damageSj  it  was  in- 
combent  on  the  plaintiff  to  enter  a  remittitur,  and  take 
judgment  for  the  debt  onlyy;  but  an  alteration  has  been 
made  in  this  respect  by  stat.  8  and  9  W.  3.  c.  11,  which  see, 
ante,  p  1318.  If  judgment  be  for  the  plaintiff  by  nil  dicit, 
nan  sum  informatuiy  or  upon  demurrer',  the  judgment  may 
be  entered  for  the  whole  debt  demand^  by  the  declaration. 
So  if  the  issue  be  on  a  collateral  matter^  as  on  the  custom  of 
tithing  or  dischai^  by  statute^,  which  is  found  against  the 
defendant,  and  the  d^endant  hath  not  taken  the  value  by 
protestation,  he  shall  pay  the  value  expressed  by  the  plaintiff 
m  his  dedaration ;  for  oy  the  collateral  matter  pleaded  in 
bar,  the  declaration  is  confessed  in  the  whole.  If  the  action 
be  brought  against  two  or  more  defendants®,  and  a  verdict  is 
given  against  one  or  two  only  of  the  defendants,  plaintiff  is 
entitied  to  judgment  against  uose,  although  there  be  a  ver- 
dict for  the  other  defendants.  It  is  expressly  provided,  that 
the  statute  of  jeofisdls,  16  and  17  Car.  2.  c.  8.,  shall  extend  to 
this  action. 


III.  Of  the  Stat.  6  and  7  W.  4.  c.  71*  for  the  Commutation  of 
TVhes  in  England  and  Wales,  amended  by  Stat.  7  W.  4» 
and  1  Vict.  c.  69. 

Thb  object  of  the  statute,  as  it  may  be  gathered  from  the 
preamble,  ia  to  amend  the  laws  relating  to  tithes  in  England 
and  Wales,  and  to  provide  the  means  for  an  adequate  com- 
pensation for  tithes,  and  for  the  conmiutation  thereof.  The 
plan  pursued  for  effecting  this  object,  is  to  convert  all  the 
uncommuted  tithes  into  a  corn-rent  charge,  payable  in  money, 
according  to  the  value  of  fixed  quantities  of  wheat,  barley,  and 
oats,  as  ascertained  from  year  to  year  by  the  average  price 
for  tiie  seven  years  ending  at  the  preceding  Christmas. 

Sections  1  to  11  contain  regulations  relating  to  the  appoint- 
ment and  general  power  of  commissioners  andassistant  commis- 
sioners for  the  execution  of  the  act;  and,  by  s.  2,  all  agreements 
and  awards,  and  other  instrument,  or  copies  thereof,  under 
their  seal,  are  to  be  received  in  evidence  without  further  proof; 

y  See  DaggT.  Pe&kevon,  Cro.  Jac.  30.  b  Bowles  v.  Brotdhead,  Aleyn,  88. 

where  Uiis  mode  was  adopted.  c  Styles,  317,  318.    See  also  ante,  ua- 

c  Degge,  404.  der  Verdict,  p.  1335. 
a  Co^rdam's  case,  cited  in  Yelv.  127. 
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and  no  agreement  or  award  is  to  be  of  any  force,  unless  sealed 
or  stamped  as  the  act  directs.    Sections  12  to  16  relate  to  the 
interpretation  of  the  act.   Sections  1 7  to  31  provide  for  volun- 
tary agreements  for  a  rent-charge  in  lieu  of  tithes  between 
land  owners  and  tithe  owners.    The  act  treats  the  commuta- 
tion as  consisting  of  two  separate  processes:  1st,  the  deter- 
mination of  the  total  sum  to  be  paid  for  the  tithes  of  any 
parish ;  2dly,  the  apportionment  of  the  total  sum  among  the 
different  lands  on  which  it  is  to  be  charged.    The  first  of  tiiese 
processes  may  be  effected,  first,  voluntarily ;  2dly,  after  the 
1st  of  October,  1838,  compulsorily^.    Sections  S2  to  35,  re- 
gulate the  mode  in  which  the  second  of  these  processes  is  to 
be  carried  into  effect.    Sections  36  to  52  provide  for  the  com- 
mutation on  the  supposition  that  no  voluntary  agreement  has 
been  made.     By  the  49th  section,  notiiing  in  this  act  con- 
tained shall  revive  any  right  to  titiies,  which  now  is,  or  here- 
after shall  be,  barred  by  any  law  in  force  for  shortening  the 
time  required  in  claims  of  modus  decimandi,  or  exemption  from 
or  discharge  from  tithes,  or  for  the  limitation  of  actions  and 
suits  relating  to  real  property.     Sections  53  to  55,  and  58  to 
68,  contain  frirther  provisions  applicable  to  apportionment. 
The  56th  and  SJih  sections,  which,  according  to  Mr.  White, 
appear  to  have  been  misplaced,  and  also  the  67th  section,  re- 
late to  the  conversion  of  the  money  rent-charge  into  a  com 
rent-charge.     Bv  s.  67,  lands  are  to  be  dischar^sd  from  tithes 
from  the  1st  of  January  next  following  the  confirmation  of 
the  apportionment,  and  the  rent-charge  paid  in  lieu  thereof 
on  tiie  1st  of  July  and  the  1st  of  January  in  every  year ;  and 
by  7  W.  4.  and  1  Vict.  c.  69.  s.  10,  it  is  enacted,  that,  with 
the  first  payment  of  rent-charge  under  any  a^ement,  shaU 
also  be  paid  any  sum  which  shall  be  agreed  to  be  paid  in  con- 
sideration of  the  time  (if  any)  which  may  intervene  between 
the  termination  of  any  previous  agreement  or  composition, 
and  the  time  at  which,  by  the  agreement  for  commutation, 
the  lands  shall  be  discharged.    As  compositions  are  usually 
payable  at  Michaelmas,  incumbents  of  parishes,  where  such 
exist,  should  be  carefrd  to  provide,  by  express  agreement,  ft>r 
the  intervening  quarter  between  Michaelmas  and  the  1st  of 
January,  on  which  the  land  is  to  be  discharged  under  the 
commutation.     By  stat.  6  and  7  W.  4.  c.  71*  ss.  69  to  71^ 
the  rent-charge  is  made  liable  to  parochial  and  county  rates, 
and  subject  to  the  same  incumbrances  and  incidents  as  titiie 
before  the  act;  these  rates  and  charges  were,  by  the  70tii 
section,  to  be  assessed  on  the  occupier,  who  was  entitied  to 

d  See  a  correct  Analysis  of  this  Act,'^  by  J.  M.  White,  p.  xvi. 
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deduct  the  amount  thereof  from  his  rent ;  but  now^  by  stat. 
7  W.  4.  and  1  Vict.  c.  69.  s.  8^  the  assessment  may  at  once  be 
made  on  the  owner  of  the  rent-charge.  Section  72  of  the  stat. 
6  and  7  W.  4.  c.  7l>  contains  a  provision  for  future  alteration 
of  the  apportionment;  by  virtue  of  this  provision^  any  land 
owner  may  discharge  such  portion  as  he  may  wish  to  sell^ 
provided  the  residue  of  his  land  left  charged  with  the  rent- 
charge  be  of  the  value  required  by  s.  58.,  that  is,  three  times 
the  value  of  the  rent-charge.  By  ss.  79  and  80.,  if  any  tenant . 
of  lands  at  r&ck  rent  dissent  from  paying  the  rent-chaige,  the 
landlord  may  take  the  tithes  dimng  the  tenancy ;  and  any 
tenant  paying  the  rent-charge,  is  to  be  allowed  the  same  in 
account  with  his  landlord.  By  s.  81,  when  the  rent-charge 
is  in  arrear  for  21  days,  the  person  entitled  thereto  may  di9- 
train,  after  10  days'  notice ;  but  only  two  years'  arrears  can 
be  recovered :  and  by  ss.  82,  83,  if  rent-charge  be  in  arrear 
for  40  days,  and  there  is  no  sufficient  distress,  a  judge  may 
order  a  writ  to  issue  to  sheriff  to  sunmion  a  jury  to  inquire 
and  assess  arrears ;  on  the  return  of  the  inquisition,  a  writ  of 
habere  facias  possessionem  mav  issue,  under  which  the  land 
may  be  held  by  the  owner  of  the  rent-charge,  till  the  arrears 
ana  costs,  including  the  costs  of  cultivation,  be  satisfied ;  but 
not  more  than  two  years'  arrears  can  be  recovered.  Section 
84,  provides  for  the  case  of  Quakers.  By  s.  86,  the  provi- 
sions of  stat.  4  and  5  W.  4.  c.  22,  and  11  Q.  2.  c.  19,  (for 
which  see  ante,  p.  611,  12,)  shall  extend  to  all  rent-charges 
payable  under  this  act.  By  s.  89,  this  act  shall  not  affect  any 
right  to  any  tithes  which  snail  have  become  due  before  the 
commutation.  By  s.  90,  this  act  is  not  to  extend  to  any  of 
the  following  matters,  except  by  special  agreement,  1.  Easter 
offerings,  mortuaries,  and  surplice  fees.  2.  Tithes  of  fish  or 
of  fishmg.  3.  Persbnal  tithes,  except  mills.  4.  Mineral 
tithes.  5.  Tithes  in  the  city  of  London.  6.  Permanent 
rent-charge  or  payment  in  lieu  of  tithes  on  houses  or  lands 
in  any  city  or  town,  under  any  custom  or  private  act. 
7^  I<ands,  of  which  the  tithes  are  already  perpetually  com- 
muted or  extinguished  by  act  of  parliament. 
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TRESPASS. 

I.  In  what  Cases  an  Action  o/Trespaw  may  be  mamtmmed, 
II.  Where  Treipass  cannot  be  moMamed. 

III.  0/ the  Declaration. 

IV.  Of  the  Pkadinffe,  and  herein  of  the  new  Rules. 

1.  0/  the  Plea  of  Not  Guilty. 

2.  Accord  and  SatisfactUm. 

3.  lAoeruM  TetietiWHtUMt 

4.  Estoppel. 

5.  License. 

6.  Process. 

7.  Right  of  Common. 
B.  Right  of  Way. 

9.  Tender  of  Amends. 
y.  Evidence. 
VI.  Damages — Costs. 


I.  /»  tt^^  Co^ef  an  Action  qf  Trespass  may  be  maintained. 

X  HE  land  of  every  owner  or  occupier  is  inclosed  and  set 
apart  from  that  of  nis  neighbour^  either  by  a  visible  or  tan- 
gible fenoe^  as  one  field  is  separated  from  another  by  a  hedge, 
wall^  &c.  or  by  an  ideal  invisible  boundary^  existing  only  in 
the  contemplation  of  law,  as  when  the  bund  of  one  man  ad- 

Sins  to  that  of  another  in  the  same  open  or  common  field, 
ence  every  unwarrantable  entrv  upon  the  land  of  another  is 
termed  a  trespass  by  breaking  his  dose.  The  form  of  action 
which  the  law  has  prescribed  for  this  injury  is  an  action  of 
trespass  vi  et  armis  quare  clausum  /regit,  m  which  the  plain- 
tiff may  recover  a  compensation  in  damages  for  the  injury 
sustained.    Although  the  words  of  the  writ  are  quare  clausum 
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£negit,  yet  it  has  been  adju(^ed,  in  many  instances  where 
the  plaintiff  had  not  an  interest  in  the  soil^  but  an  interest  in 
the  profits  only^  that  trespass  may  be  maintained^  and  this 
form  pursued.  Hence  it  was  holden^^  that  the  grantee  or  pa- 
tentee of  the  king  de  herbagio  forestse^  might  maintain  tres- 
pass against  any  person  who  consumed  or  destroyed  the  grass, 
and  that  the  writ  should  be  quare  clausum  fregit.  So  where 
plaintiff  is  entitled  to  the  vesture  of  land^,  that  is,  com,  grass, 
underwood,^  and  the  like.  So  where  plaintiff  had  an  ezclu- 
siye  (1)  right  of  cutting  turves  in  a  moss :  although  the  manor 
in  which  die  moss  was  situate  belonged  to  another^.  So  if  it 
is  agreed  between  J.  S.%  and  the  owner  of  the  soil,  that  J.  S. 
shall  plough  and  sow  the  ground,  and  that  in  consideration 
thereof,  J.  S.  shall  give  the  owner  of  the  soil  half  the  crop, 
J.  S.  may  muntain  trespass  for  treading  down  the  com  (2). 
So  if  a  meadow  be  divided  annually  among  certain  persons 
by  lot,  then  after  the  several  portion  of  each  person  is  allotted, 
each  is  capable  of  maintaining  an  action  of  trespass  qiuire  claun 
9um  JregU ;  for  each  has  an  exclusive  interest  for  the  timeft 
The  plaintiff,  on  the  6th  of  June,  1804?,  agreed  with  the  de-* 
fendant  for  the  purchase  of  a  standing  crop  of  mowing  grass, 
then  growing  in  a  dose  of  defendant's.  The  grass  was  to  be 
mowed,  and  made  into  hay,  by  the  plaintiff;  out  the  time  at 
which  the  mowing  was  to  begm  was  not  fixed.    Possession 

a  Dyer.  285.  b.  pi.  40.  e  Welsh  v.  Hall,   per  Powell,  J.  at 

b  1  Inst.  4.  b.  Wells,  1700.  Salk.  MSS.  Bull.  N.  P. 

c  Moor,  355.  pi.  483.  85. 

d  Wilson  V.  Mackretb,  3  Burr.  1824.      f  See  Cro.  Eliz.  421. 

g  Crosby  v.  Wadsworth,  6  East,  602. 


(1)  "To  maintain  trespass,  it  is  essential  that  the  plaintiff  should 
have  exclusive  possession  at  the  time  of  the  injury  committed. 
Hence  trespass  will  not  lie  for  entering  into  a  pew  or  seat  in  a  church. 
Because  the  plaintiff  has  not  the  exclusive  possession,  the  possession 
of  the  church  being  in  the  parson."  Per  Buller,  J.  1  T.  R.  430. 
The  proper  form  of  action  for  this  injury  is  an  action  of  trespass  on 
the  case ;  to  support  which,  the  plaintiff  must  prove  a  right,  either 
by  a  faculty  or  by  prescription,  which  supposes  a  faculty  having 
been  formerly  granted.  For  the  law  on  this  subject,  see  ante, 
p.  1136. 

(2)  In  such  case  the  owner  is  not  jointly  concerned  in  the  growing 
com,  but  is  to  have  half  after  it  is  reaped,  by  way  of  rent,  wluch  may 
be  of  other  things  than  money:  although,  in  1  Inst.  142,  it  is  said, 
it  cannot  be  of  the  profits  themselves.  But  that,  as  it  seems,  must 
be  understood  of  the  natural  profits.     BuU.  N.  P.  8^. 
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of  the  close  was  retained  by  the  defendant.    Before  tiie  plain^ 
tiff  had  done  any  act  towards  carrying  the  agreement  into 
effect,  the  defendant  refused  to  complete  the  agreement,  and 
sold  the  grass  to  another  person,  whom  he  directed  to  cut 
and  carry  away  the  same.     Trespass  quare  clausum  frtgU 
was  brought,  stating  in  the  declaration  that  the  dose  was  in 
the  possession  of  the  plaintiff.    Lord  EUenboitragh,  C%  J. 
said,  that  as  the  plaintiff  appeared  to  have  been  entitled  (if 
entitled  at  all  unaer  the  agreement  stated,)  to  tiie  exclusive 
enjoyment  of  the  crop  growing  on  the  hmd,  during  the  proper 
period  of  its  full  growth,  and  until  it  was  cut  and  carried 
away,  he  might  in  respect  of  such  exclusive  right,  maintain 
trespass  against  any  person  doing  the  acts  complained  of,  ao- 
cording  to  the  authority  of  1  Inst.  4  b.  Fitz.  Aor.  Tres.  149.9 
and  Bro.  Abr.  Tres.  273,  and  WUmi  v.  Mackreth,  3  Burr. 
1826.     But  the  court  were  of  opinion,  that  as  the  agreement 
was  by  parol,  it  was  competently  discharged  by  parol  while 
it  remained  executory,  and  that  on  this  ground  ue  plaintiff 
was  not  entitied  to  recover.    Where  trees  are  excepted  in  % 
lease,  the  land  on  which  they  grow  is  necessarily  excepted 
also ;  consequently  if  the  tenant  cut  down  the  trees^  the  land- 
lord may  maintain  trespass  for  breaking  his  close  and  cutting 
down  the  trees^.    The  property  in  bushes'  is  in  the  t&sxuaty 
even  where  they  are  cut  down  by  a  stranger.     If  a  tree 
grows  near  the  confines  of  the  land  of  two  parties,  so  that  the 
roots  extend  into  the  soil  of  each,  the  property^  in  the  tree 
belongs  to  the  owner  of  that  land  in  which  the  tree  was  first 
sown  or  planted.    Where  two  adjacent  fields  are  separated 
by  a  hedge  and  ditch,  the  hedge  primd  fade  belongs  to  the 
owner  of  the  field  in  which  the  ditch  is  not.     If  tliere  are 
two  ditches,  one  on  each  side  of  the  hedge,  then  the  owner- 
ship of  the  hedge  must  be  ascertained  by  proving  acts  of 
ownership^     The  rule  about  ditching  is  this*^:   a  perscm, 
making  a  ditch,  cannot  cut  into   his  neighbour's  soil,  but 
usually  he  cuts  it  to  the  very  extremity  of  his  own  land ;  he 
is  of  course  bound  to  throw  the  soil  wnich  he  digs  out,  upon 
his  own  land,  and  often,  if  he  likes  it,  he  plants  a  hedge  on 
the  top  of  it ;  therefore,  if  he  afterwards  cut  beyond  the 
edge  of  the  ditch,  which  is  the  extremity  of  his  land,  he  cuts 
into  his  neighbour's  land,  and  is  a  trespasser :  no  rule  about 

h  Rolls  V.  Rock,  Somerset.  Summ.  Ass.  1  Per  Bayley,  J.  in  Guy  v.  West,  So- 

2  Geo.  2.  per  Probyo,  J.  MSS.  meraet  Summ.  Ass.  IbOS. 

i  Berriman  ▼.  Peacock,  &  Bing^b.  384.  m  Per  Lawrence,  J.inVowlesY.MUler^ 

k  Holder  ▼.  Coates,  I  M.  &  Malk.  112.  3  Taunt.  138. 
per  Littledale,  J. 
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four  feet  and  eight  feet  has  any  thing  to  do  with  it  (3).  He 
may  cut  the  thing  as  much  wider  as  he  will^  if  he  enlarges  it 
into  his  own  land. 

The  rule,  that  waste  land  near  a  highway  is  to  be  presumed 
prim&  fiude  to  belong  to  the  owner  of  the  land  next  adjoin- 
mg,  is  not  confined  to  a  case  where  the  owner  of  that  land  is 
a  meholder^  but  extends  equally  to  cases  where  the  owner  is 
a  copyholder'^ :  but  in  either  case  evidence  may  be  given  to 
rebut  the  presumption.  The  common  user  of  a  wall  separat- 
ing adjoinmg  lands,  belonging  to  different  owners,  is  prim& 
faae  evidence  that  tiie  wall  and  the  land  on  which  it  stands 
belong*'  to  the  owners  of  adjoining  lands  in  equal  moieties 
as  tenants  in  common.  Secus,  where  the  quantity  of  land, 
which  each  party  contributesP  is  known,  and  the  wall  built 
at  the  joint  expense  of  the  two. 

The  action  of  trespass  4  quare  claumm  fregit  is  a  local 
action^  Hence,  where  trespass  was  brought  for  entering  the 
plaintiff's  house  in  Canada,  it  was  holden  that  the  action 
could  not  be  maintained ;  BuUer,  J.  observing,  ''  it  is  now 
too  late  for  us  to  inquire  whether  it  were  wise  or  politic  to 
make  a  distinction  between  transitory  and  local  actions ;  it  is 
sufficient  for  the  courts,  that  the  law  has  settied  the  distinc- 
tion, and  that  an  action  quare  clausum  /regit  is  locaL  We 
may  try  actions  here,  which  are  in  their  nature  transitory, 
though  arising  out  of  a  transaction  abroad,  but  not  such  as 
are  in  their  nature  local.''  The  action  of  trespass  vi  et  arrnis 
is  termed  a  possessory  action,  to  distinguish  it  from  those 
actions  in  which  the  plaintiff  must  shew  a  tide.  Being 
founded  on  an  injury  to  the  possession,  it  is  essential  that  the 
plaintiff  should  be  in  the  actual  possession  of  the  close  at  the 
time  when  the  injury  is  committed ;  but,  as  against  a  stranger 
or  wrong-doer,  it  is  immaterial  whether  sucti  possession  be 
founded  on  a  good  tide  or  not".  Even  a  tortious  possession 
will  support  trespass  against  a  wrong-doer.    The  plaintiff  de- 

n  Doe  d.  PriDg  v.  Pearsey,  7  B.  It  C.  q  Doulson  v.  Matthews  aad  another, 

304.    See  Doe  d.  Barren  y.  Kemp,        4  T.  R.  503. 

2  Bing:h.  N.  C.  102,  ante,  p.  756.  r  But  see  stat.  3  It  4  W.  4.  c.  42.  s.  22. 
o  Cubitt  ▼.  Porter,   8  B.  It  C.   257.        ante,  p.  499. 

Wiltshire  v.  Sidl^rd,  ib.  259»  n.  s  See  Dent  ▼.  Oliver,  Cro.  Jac.  123. 
p  Bfatts  V.  Hawkins,  5  Taunt.  20. 


(3)  It  had  been  contended,  that  the  party  to  whom  the  hedge  and 
ditch  belonged,  was  entitled  at  common  law  to  have  a  width  of  eight 
leet,  as  the  reasonable  width  for  the  base  of  his  bank  and  the  areaof 
his  ditch  together. 


1344  TRESPASS. 

dared  in  trespass  upon  his  possesnon^ ;  defimdant  made  titles 
and  gave  colour  to  the  plaintiif ;  plaintiff  replied  de  u^ttrid 
wdproprid,  and  traversed  the  title  set  out  by  the  defendant ; 
and  upon  demurrer,  on  the  authority  of  Gottm  v.  WiUiam9y 
P.  5  Geo.  1.,  the  court  held  this  a  good  replication ;  for  it 
lays  the  defendant's  title  out  of  the  case,  and  then  it  stands 
upon  the  plaintiff's  possession,  which  U  enough  against  a 
wrong-doer y  and  the  plaintiff  need  not  reply  a  title.  In  like 
manner  it  was  holden",  that  plaintiff  in  possession  of  glebe 
land  under  a  lease,  void  by  stat.  13  Eliz.  c  20,  by  reason  of 
the  rector's  non-residence,  might  maintain  trespass  against 
a  wrong-doer.  By  induction  the  parson  is  put  into  possession 
of  a  part  for  the  whole,  and  may  maintain  an  action  for  a 
trespass  on  the  glebe  land',  although  he  has  not  taken  actual 
possession  of  it.  The  contractors  for  making  a  navigable 
canal  having,  with  the  permission  of  the  owner  of  the  soil, 
erected  a  dam  of  earth  and  wood  upon  his  dose,  across  a 
stream  there,  for  the  purpose  of  completing  their  work,  have 
a  possession  suffident  to  entitle  them^  to  maintain  trespass 
against  a  wrong-doer.  Where  wood-lands,  and  the  timber 
thereon,  bdonged  to  the  crown,  and  the  plaintiff'  paid  a  no- 
minal rent  to  the  crown  for  the  privilege  of  shooting  the 
game,  and  it  appeared  that  a  person,  by  leave  from  him,  cut 
and  took  away  the  grass  from  the  sides ;  it  was  holden,  that 
although  he  took  no  legal  estate  from  the  crown  for  non-com- 
pliance with  the  stat.  1  Ann.  c.  7*  s.  5.,  and  could  not  there- 
fore have  maintained  ejectment,  nor  even  have  retained  pos- 
session as  aeainst  the  crown;  yet  that  he  might  maintain 
trespass  agamst  a  party  having  no  tide,  and  a  wrong-doer ; 
held  also,  that  payment  of  the  rent,  the  exercise  of  the  pri- 
vilege of  shooting  over  the  land,  and  the  cutting  of  the  grass 
by  die  plaintiff's  permission  was  suffident  evidence  to  go  to 
a  jury,  and  for  them  to  find  that  he  was  in  the  actual  pos- 
session of  all  but  the  trees.  It  seems  that  the  plaintiff  could 
not  have  been  treated  by  the  crown  as  an  intruder.  If  a  man 
be  disseised,  after  his  re-entry  he  may  have  an  action  of  tres- 
pass against  the  disseisor  for  any  trespass  done  by  him  after 
the  disseisin^ ;  for  by  his  re*entry  his  possession  is  restored 
ab  initio*  If  he  who  has  the  right  to  land  enters,  hd  thereby 
acquires  the  lawful  possession,  and  may  maintain  ^  trespass 
against  any  person  who  being  in  possession  at  the  time  of  his 

t  Gary  v.  Holt,  Sir.  1238.    11  East,  z  Harper  v.  Charletworth/4  B.&C. 

70,  n.  674. 

u  Graham  v.  Peat,  1  East,  244.           .  a  2  Rol.  Abr.  554.  pi.  5. 

X  Bulwer  v.  Bulwer,  2  B.  It  A.  470.  b  Butcher  v.  Butcher,  7  B.  &  C  399. 
y  Byaon  v.  Collick,  6  B.  &  A.  600. 


TRESPASS.  1845 

tatry>  wrongfully  contmues  upon  the  land.  It  is  not  n^ceft* 
sary  that  the  party  who  makes  the  entry  should  declare  that 
he  enters  to  tdce  possession :  it  is  sufficient^  if  he  does  any 
act,  to  show  his  intention.  By  the  oonunon  law^  he  that 
agrees  to  a  trespass  after  it  is  aone^  is  no  trespasser^  unless 
the  trespass  is  done  to  his  use^^or  for  his  benefit,  and  then  his 
agreement  subsequent  amounts  to  a  command;  for^  in  this 
case,  otMM  riUihiMtio  retrotrahitur  et  mandato  agtdparatur* 
But  it  is  otherwise,  if  the  trespass  be  not  done  to  his  use. 
A.  having  knowingly  received  firom  B.  a  chattel^  (which  B.  has 
wrongfully  seiased,)  upon  demand  refused  to  give  it  back  to 
the  owner ;  there  was  not  any  proof  that  the  seizure  was  to 
A.^s  use ;  it  was  holden^,  that  A.  was  not  a  joint  trespasser 
with  B.  Although  every  person  has  of  common  right  a  liberty 
of  coming  into  a  public  market  for  the  purpose  of  buying  and 
selling^  yet  he  has  not  of  common  right  a  liberty  of  placing 
a  stall  diere,  but  he  must  acquire  such  liberty  by  a  compen- 
sation, which  is  called  stallage.  Hence  trespass  may  be 
maintained  by  the  owner  of  the  soil  against  a  person  who  un«» 
lawfully  places  a  staU  in  the  market  The  authority  of  the 
precedmg  case  was  recognised  in  the  Mayor,  ^c.  of  Norurick 
V.  Swanny  2  BL  K.  1117>  where  it  was  holden,  that  trespass 
would  lie  for  setting  tables  in  a  market-place  for  the  safe  of 
goods  without  leave  of  the  owner  of  the  soil.  The  lord  or 
owner  of  the  soil  may  maintain  trespass  against  a  conunoner', 
who  is  guilty  of  an  entry  on  the  common,  for  the  purpose  of 
chasing  the  conies  there :  for  the  commoner  can  justify  an 
entry  merely  for  the  purpose  of  using  his  common. 

Tenants  in  common  ought  to  join  in  trespass  guare  clou- 
sumjregit,  for  if  one  tenant  in  conmion  bring  trespass  qu. 
cL/r*  without  his  companion,  it  may  be  pleaded  in  abate- 
mentff.  In  trespass  vi  et  armis  for  taking  and  carrjring  away 
goods,  it  is  not  essentially  necessary  that  the  plaintiff  should, 
at  the  time  when  the  act  was  done  which  constitutes  the 
trespass,  have  the  actual  possession  of  the  thing  which  is  the 
subject  matter  of  the  trespass :  it  is  sufficient,  if  he  has  a  con- 
structive possession  in  respect  of  the  ri^ht  being  actually 
vested  in  him.  Hence^,  if  a  lord  be  entitled  to  a  waif  and 
estray,  within  his  manor,  he  may  before  seizure  maintain 
trespass  against  a  stranger  who  shall  take  away  the  waif  or 
estray ;  for  the  right  is  in  the  lord,  and  a  constructive  pos- 

c  4  Init  317.  cited  by  Park,  J.  4  B.    e  Mayor,  frc.  of  Northampton  v.  Ward, 
&  Ad.  616.  2  Str.  1238.  1  Wils.  107. 

d  Wilion  f .  Barker  and  Mitchell,  4.  B.    f  Hadesden  v.  GryMell,  Cro.  Jac.  105. 
&  Ad.  614.  g  Comyns*  Dig.  Abatement  (E.  10.) 

h  F.  N.  B.  91.  b. 
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session,  in  respect  of  the  thing  bein^  within  the  manor  of 
which  he  is  lord.  So  an  executor^  has  a  right  immediately 
on  the  death  of  the  testator,  and  this  right  draws  after  it  a 
constructiye  possession  from  the  time  of  the  death  of  the 
testator.  If  a  man  gives  me  goods  ^,  which  are  at  York,  and 
before  I  have  possession  a  stranger  take  them,  yet  I  shall  have 
trespass ;  because  by  the  gift  the  property  is  in  me,  to  which 
the  law  annexes  possession.  But  semble  that  the  gift  must 
be  by  deed  or  instrument  of  foftK  The  owner  of  a  piece  of 
land  granted  liberty  to  A.™  and  his  heirs  to  build  a  bridge  on 
his  land,  and  A.  covenanted  to  build  a  bridge  for  public  use, 
to  keep  it  in  repair,  and  not  to  demand  tolL  The  bridge  was 
built  by  A.  of  materials  purchased  at  his  expense :  part  of 
the  materials  of  the  brioge  having  been  taken  away  by  a 
wrong-doer,  it  was  holden,  that  the  public  had  only  a  license 
to  make  use  of  the  materials  while  diey  formed  part  of  the 
bridge  for  the  purpose  of  passage ;  and  when  they  ceased  to 
be  part  of  the  brioge,  A.'s  original  propertv  in  them  reverted 
to  him,  discharged  of  the  right  of  user  by  the  public,  and  con- 
sequently that  A.  might  maintain  trespass  for  the  aspartami 
against  uie  wrong-doer.  In  like  manner,  if  the  owner  of  land 
builds  houses'^,  and  marks  out  a  street,  and  assigns  part  of  the 
land  as  a  public  highway ;  this  will  not  be  considered  as  a 
transfer  of  the  absolute  property  in  the  soil,  so  as  to  prevent 
the  owner  from  maintaining  trespass  for  an  injury  to  tiie  soil, 
e.  g.  for  placing  the  end  of  a  bri^e  thereon. 

An  action  of  trespass  lies  against  any  person  who  gleans  on 
another's  ground  aner  harvest<^;  for  a  right  to  glean  cannot 
be  claimed  by  any  person  at  common  law.  Neitiier  have  the 
poor  of  a  parish  legally  settled  such  right.  Trespass  will 
lie  P  against  a  peace  officer  who  seizes  goods  under  a  search- 
warrant  not  specified  therein.  Though  the  freehold  of  the 
church-yard  is  the  parson's,  trespass  lies  at  the  suit  of  a  person 
at  whose  expense  a  tomb-stone  has  been  erected,  against  a 
person  who  wrongfully  removes  it  from  the  church-yard  and 
erases  the  inscription  4.  It  is  a  direct  trespass  to  injure  the 
person  of  another,  by  driving  a  carriage  against  the  carriage 
wherein  such  person  is  sitting,  although  uie  last-mentioned 
carriage  be  not  the  property  nor  in  the  possession  of  the 
person  injured'.    And  although  if  a  person  does  an  injury 

i  Fisher  v.  Young,  2  Bulstr.  268.  Wilton,  J. ;  ditsentiente  Gould,  J., 

k  Bro.  Abr.  Trespass,  pi.  303.  1  H.  Bl.  51. 

I  Irons  V.  Smallpiece,  2  B.  &  A.  551.  p  Crozier  ▼.  Cundey,  6  B.  &C.  232. 

m  Harrison  v.  Parker,  6  East,  154.  q  Spooner  v.  Brewster,  3  Bingfa.  136. 

n  Lade  y.  Shepherd,  Str.  1004.  r  Hooper  and  Wife  v.  Reeve»  7  Taunts 
o  Steel  V.  Houghton  and  Wife,  per  Ld.        698. 
Loughborough,  C.  J.,  Heath,  J.,  and 
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by  an  unavoidable  accident,  an  action  does  not  lie,  yet  if  any 
blame  attaches  to  him,  although  he  be  innocent  of  any  inten- 
tion to  injure,  as  if  he  drive  a  horse  too  spirited  or  pull  the 
wrong  rein^  or  use  imperfect  harness,  and  the  horse  taking 
fHght  kiUs  another  horse,  then  trespass  may  be  maintained. 


IL  Where  TVespaes  cannot  be  mohUcaned. 

If  the  entry  be  warranted  by  law,  it  is  not  a  trespass. 
Such  is  an  entry  to  demand  rent  due  for  the  enjoyment  of 
the  land,  to  take  and  carry  off  tithes  after  they  have  been  set 
forth,  or  to  distrain  for  rent  arrear  or  damage  feasant.    It  had 
been  holden  that  a  person  might  justify  the  following  a  fox 
with  hounds  over  the  grounds  of  another,  if  there  were  not 
any  further  damage  committed  than  was  absolutely  necessary 
for  the  killing  the  fox%  but  the  law  now  is,  that  a  person  may 
not  enter  the  grounds  of  another  merely  for  the  sport  and 
diversion  of  the  chase  \    Where  a  person  goes  out  sporting 
with  his  friends,  and  purposely  leads  them  on  to  another's 
land,  he  is  equally  guilty  of  a  trespass^,  although  he  may 
remain  off  the  land  Tniilst  his  friends  go  on  it.    But  in  Mason 
V.  Keeling^  Ld.  Raym.  608,  Holt,  C.  J.  said,  that  if  a  dog 
breaks  a  neighbour's  close,  the  owner  will  not  be  subject  to 
an  action.    One  tenant  in  common  cannot  bring  an  action  of 
trespass  against  his  co-tenant,  because  each  of  them  may 
enter  and  occupy  in  common,  &c.  per  my  et  per  tout,  the 
lands  and  tenements  which  they  hold  in  common'.    So  if 
from  the  finding  of  the  jury  it  appears  to  be  a  tenancy  in 
common  7 ;  judgment  shall  be  given  for  defendant,  although 
the  issue  be  found  against  him.    Bargainee  cannot  maintain 
trespass  before  entry  and  actual  possession  '.    If  A.  make  a 
lease  for  years  %  excepting  the  trees,  and  had  afterwards  an 
intention  to  sell  them,  the  law  gives  the  lessor,  and  those  who 
would  buy,  power  as  incident  to  the  exception  to  enter  and 
shew  tixe  trees  to  those  who  would  buy  them,  for  without 

r  Wakeman  ▼.  Robinson,  1  Bing.SlS.  z  Littl.  Sec.  323. 

■  Gundry  ▼.  Feltham,  1  T.  R.  34.  j  Benington  v.  Benington,  Cro.  Eliz. 

t  Earl  of  EiMX  v.  Capd,  Hertford        157. 

Sum.  Am.  1809.   Ld.  Ellenboroogh,  %  Admitted  Lutwich  ▼.  Mitton,  Cro. 

C.  J.,  2  Chitty,  Game,  1381.    And        Jac.  604. 

Bce  the  remarks  there  of  the  C.  J.  in  a  Liford'i  case,  last  letolution,  1 1  Rep. 

Gundiy  ▼.  Feltham.  62  a. 

u  HiU  V.  Walker,  Peake^s  Addl.  Cases, 

234. 
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sight  none  would  buy,  and  without  entry  none  could  see.    A 
lessor,  during  the  term,  cut  down  some  oak  poUards  growing 
upon  the  demised  premises  which  were  unfit  for  timber: 
it  was  holden  ^,  that  as  tenant  for  life  or  years  would  have  been 
entitled  to  them,  if  they  had  been  blown  down,  and  was  enti.-* 
tied  to  the  usufruct  of  them  during  the  term,  the  lessor  could 
not,  by  wrongfully  severing  them,  acquire  any  right  to  them; 
and,  consequently,  that  he  or  his  vendee  could  not  maintain 
trespass  against  the  tenant  for  taking  them.   The  plainti£F  was 
the  landlord  of  a  house  ^,  which  he  let  to  A.  ready  furnished, 
and  the  lease  contained  a  schedule  of  the  furniture.    An  exe* 
cution  issued  against  A.  under  which  defendant,  as  sheriff, 
seized  part  of  the  furniture,  although  notice  was  given  to  the 
officer  that  it  was  the  property  of  plaintiff:  plaintiff  brought 
trespass.    Adjudged  per  cur.  that  it  would  not  lie.     TVetpass 
will  not  lie  by  the  assignees  of  a  bankrupt  against  a  sheriff^ 
for  taking  the  goods  of  a  bankrupt  in  execution,  after  an  act 
of  bankruptcy,  and  before  the  issuing  of  the  commission,  not- 
withstandme  he  sells  them  after  the  issuing  of  the  commis- 
sion, and  after  the  provisional  assignment,  and  notice  firom 
the  provisional  assignee  not  to  sell.    Condemnation  of  goods 
in  the  Exchequer  is  so  conclusive  and  so  alters  the  property^, 
that  trespass  will  not  lie  against  the  officer  for  seizing  me 
goods  condemned ;  for  the  condemnation  has  relation  to  the 
time  of  seizure,  at  which  time  the  goods  were  the  goods  of  the 
long  and  not  of  the  plaintiff.    So  where  a  ship  was  seized 
as  forfeited  under  the  navigation  act,  12  Car.  2,  c.  18,  by  a 
governor  of  a  foreien  country  belonging;  to  Great  Britain,  it 
was  holden  '  that  the  owner  cannot  mamtain  trespass  against 
the  party  seizing,  although  the  latter  do  not  proceed  to  con- 
demnation ;  for  by  the  forfeiture  the  property  is  divested  out 
of  the  owner.    So  where  a  ship  is  bond  fide  seized  as  a  prize, 
the  owner  cannot  9  sustain  an  action  in  a  court  of  common 
law  for  the  seizure,  though  she  be  released  without  any  suit 
being  instituted  against  her,  his  remedy,  if  any,  being  in  the 
court  of  admiralty.   Trespass  cannot  be  maintained  for  taking 
an  excessive  distress,  where  the  distress  is  lawful,  the  whole 
being  one  entire  act^.    Nether  will  trespass  lie  for  an  irre- 
gular distress,  where  the  irregularity  complained  of  is  not  in 
itself  an  act  of  trespass  ^,  but  consists  merely  in  the  omission 

b  Channon  v.  Patch,  5  B.  &  C.  897.  f  Wilkins  and  others  t.  Despard,  5T. 
c  Ward  ▼.  Macatdey  and  another,  4  T.        R.  1 12. 

R.  489.  g  Faith  v.  Peanon,  4  Campb.  357. 
d  Smith  V.  Milles,  1  T.  R.  475.    See        2  Marsh.  133. 

ante,  p.  233.  h  Lynne  v.  Moody,  2  Str.  851 . 

e  Scott  V.  Sheannan  and  another,  2  BI.  i  Messing  v.  Kemble,  2  Campb.  115. 

R.  977. 
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of  some  of  the  forms  required  in  conducting  the  distress, 
such  as  not  procuring  goods  to  be  appraised  before  they  are 
sold  (4). 

Neither  will  it  lie  against  an  officer  for  taking  goods  or 
cattle  by  virtue  of  a  replevin  ^^  unless  a  claim  of  property  be 
made  at  the  time  when  the  officer  comes  to  demand  them. 
Trespass  will  not  lie  against  a  coroner  for  causing  a  person  to 
be  put  out  of  the  room  where  an  inquest  was  about  to  be 
holden,  after  his  refusal  to  depart.  It  did  not  appear  that  the 
plaintiff  had  any  interest  in  the  matter  of  the  mquest  which 
the  coroner  was  about  to  take,  or  any  information  to  offer, 
which  might  further  the  object  of  the  inquiry^.  If  a  person 
rated  to  the  poor,  object  to  the  rate  ™,  e.  g.  because  it  is  a 
prospective  rate,  he  ought  to  appeal  to  the  next  sessions; 

k  Per  Holt,  C.  J.  in  Hallett  ▼.  Byrt,  m  Durrant   v.   Boys,    6  T.  R.   580. 

Garth.  381 .  Seciis,  if  he  has  no  land  in  the  pariih 

1   Oamett  v.  Ferrand  and  another,  6  in  which  the  rate  is  made.    Weaver 

B.  dc  C.  611.  V.  Price,  3  B.  &  Ad.  409. 


(4)  The  true  construction  of  the  provision  in  11  G.  2.  c.  19. 
B.  19,  that  the  party  may  recover  a  compensation  for  the  special  da- 
mage which  he  sustains  by  an  irregular  distress,  "  in  an  action  of 
trespass,  or  on  the  case,'*  (see  ante,  p.  691,  2,)  is,  that  he  must  bring 
trespass,  if  the  injury  be  a  trespass ;  and  ease,  if  it  be  the  subject 
matter  of  an  action  on  the  case.  The  nature  of  the  irreguhuity 
must  determine  the  form  of  action.  Hence  for  an  irregularity  con- 
sisting in  the  omission  to  appraise  the  goods  before  they  were  sold, 
the  action  ought  to  be  'an  action  on  the  case«  But  where  the 
party  remained  in  possession  of  the  goods  in  the  plaintiff's  house 
beyond  the  five  days,  and  then  removed  the  goods,  it  was  holden, 
that  trespass  was  maintainable ;  Ld.  EUenborough  being  of  opinion, 
that  the  removal  of  goods  was  a  distinct,  subsequent,  and  sub- 
stantive act  of  trespass ;  and  Bayley,  J.  conceiving,  that  although 
the  party  was  warranted  in  removing  the  goods,  yet  the  action  would 
liQ  for  remaining  in  possession  beyond  the  five  days,  that  being  a 
new  act  of  trespass;  and  that  damages  might  be  given  for  such 
continuance,  although  the  party  was  not  a  trespasser  during  the  five 
days.  Lord  £llenborough  observed,  that  he  could  not  understand 
the  statute  as  giving  an  option  to  maintain  trespass,  where  trespass 
would  not  lie  by  the  rules  of  the  common  law ;  but  as  giving  an 
election  to  bring  trespass,  where  trespass  was  the  proper  remedy, 
and  case  where  case.  Winterbaum  v.  Morgan,  11  East,  395.  See 
Etherton  v.  Popplewell,  ante,  p.  692.  If  a  sheriff  continues  in  posses- 
sion after  the  return  day  of  the  writ,  that  irregularity  makes  him  a 
trespasser  ab  initio,  but  will  not  support  the  allegation  of  a  new  tres- 
pass committed  by  him  after  the  acts  which  he  justifies  under  the 
execution.     Aitkenhead  v.  Blades,  5  Taunt.  198. 
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and  if  he  do  not,  he  cannot  maintain  trespass  against  the 
overseers  of  the  poor,  who  distrain  on  him  for  non-payment 
of  the  rate.  The  house  of  the  plaintiff,  an  uncertificated 
bankrupt,  was  broken  open,  and  effects  acquired  by  him,  sub- 
sequenuy  to  his  buikruptcy,  were  taken  by  the  defendants, 
who  had  become  his  creditors  since  the  bankruptcy,  and  did 
not  know  who  were  the  assignees  under  the  bankruptcy. 
The  bankrupt  having  sued  the  defendants  in  trespass,  they 
obtained,  after  a  rule  for  plea,  a  surrender  of  the  assignees' 
interest  in  the  effects  seized :  it  was  holden  ^  that  this  was  a 
ratification  of  the  seizure,  and  that  the  plaintiff  could  not  re- 
cover. So  where  the  assignees  of  an  uncertificated  bankrupt, 
by  agreement,  for  a  valuable  consideration  paid  to  them  oy 
a  thu'd  party,  had  left  the  bankrupt's  furniture,  &c.  in  his 
possession,  and  afterwards,  notwithstanding  such  agreement, 
seized  the  same,  it  was  holden  <>  that  the^  were  justified  in  so 
doing,  an  uncertificated  bankrupt  not  bemg  entitied  to  retain 
any  property  against  his  assignees. 


III.  0/  the  Declaration. 


Venue.-^TuK  action  of  trespass  guare  clansum  frtgii  is  a 
local  action,  and  consequently  the  venue  must  be  laid  in  the 
county  where  the  land  lies ;  for  otherwise  the  plaintiff,  on 
the  general  issue,  may  be  nonsuited  at  .the  trial,  unless  advan- 
tage be  taken  of  the  stat.  3  &  4  W.  4.  c.  42.  s.  22,  (see  ante, 
p.  499,)  under  which  local  actions  may  be  tried  and  writs  of 
mquiry  executed  in  any  county,  if  court  or  judge  shall  so 
order;  but  trespass  for  taking  goods  is  transitory,  and  the 
venue  may  be  laid  in  any  county ;  subject,  however,  to  its 
being  changed  upon  an  application  to  the  court,  supported  by 
the  usual  affidavit,  if  not  laid  in  the  county  where  me  action 
arose.  The  declaration  ought  to  allege  the  commission  of  the 
fact  directiy  and  positively,  and  not  by  way  of  recital,  e.  y. 
for  thai  on  such  a  day  the  defendant  broke  and  entered  the 
plaintiff's  dose,  and  not  for  that  whereasy  &c. 

By  R.  6.  H.  T.  4  W.  4,  several  counts  in  trespass  for  acts 
committed  at  the  same  time  and  place  are  not  to  be  allowed. 

Day. — ^It  is  not  necessarv  to  state  the  precise  day  on  which 
the  trespass  was  committea ;  it  will  be  sufficient  to  insert  any 

B  HuU  Y.  Pickengill,  1  Brod.  ft  Bing.    o  Nias  t.  Adanuon,  3  B.  It  A.  225. 
282. 
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dat  bjefore  the  commencement  of  the  action.  Formerly,  in 
order  to  avoid  the  necessity  of  bringing  several  actions,  it  was 
usual  for  the  plaintiff,  in  cases  where  the  nature  of  the  tres- 
pass permitted  it  (5),  to  declare  with  a  continuandOy  as  it  was 
termed,  that  is,  that  defendant  on  such  a  day  committed 
certain  trespasses  (specifying  them),  continuing  the  same  tres^ 
passes  from  such  day  to  such  a  day,  at  divers  days  and  times ; 
and  if,  as  was  generally  the  case,  the  declaration  contained  a 
charge  for  some  acts  which  did  not  lie  in  continuance,  as  well 
Bs  for  some  which  did,  then  the  continuing  was  expressly 
confined  to  those  trespasses  which  did  lie  in  continuance  (6). 
This  was  the  regular  mode  of  declaring,  but  it  frequently  hap- 
pened through  madvertence,  that  the  continuando  was  not  so 
restrained,  but  was  applied  to  all  the  trespasses  by  the  general 
words  transgressumes  prtBdictas  continuando^  in  which  case 
objections  used  to  be  made ;  but  the  courts,  in  order  to  pre- 
vent judgments  being  arrested  on  this  ground,  laid  down  a 
rule  P,  that  where  several  trespasses  were  laid  in  one  declara- 
tion, some  of  which  might  be  laid  with  a  continuando,  and 
some  not,  and  the  continuando,  instead  of  being  confined  to 
such  as  lay  in  continuance,  went  to  all,  the  court,  after  ver- 
dict, would  restrain  the  continuando  by  intendment  to  those 
trespasses  which  might  be  laid  with  a  continuando.  The 
form  of  declaring  with  a  continuando  has  fallen  into  disuse^ 
the  language  of  the  modem  declarations  being,  ^'  that  de- 
fendant, on  such  a  day,  in  such  a  year,  and  on  divers  other 
days  and  times,  between  that  day  and  the  day  of  the  com- 
mencement of  the  suit,  committed  several  trespasses.'^  It 
will  be  perceived,  that  Uie  principal  object  of  the  ancient  and 
modem  form  is  the  same,  viz.  to  comprehend  several  tres- 
passes under  one  declaration.    In  substance,  also,  both  forms 

p  GilUun  V.  Clayton,  3  Lev.  93.  Brook        Butler  v.  Hed^g,  1  Lev.  210,  and 
T.  Bishopp,  Salk.  639.     See   also        Fontleroy  v.Aylmer,Ld.Raym.S39. 


(5)  Treading  down  and  coDsuming  grass,  &c.  with  cattle,  was  con- 
sidered as  a  trespass  which  lay  in  continuance ;  but  taking  a  horse, 
killing  a  dog,  cutting  down  a  tree,  and  the  like,  being  acts,  which» 
when  executed,  could  not  be  repeated,  as  they  terminated  upon  the 
commission  of  them,  were  holden  not  to  lie  in  continuance. 

(6)  See  Co.  Ent.  tit.  Trespass,  p.  4,  where  the  declaration  stated, 
that  the  defendant,  on  such  a  day,  broke  the  close  of  the  plaintiff,  and 
eat  up,  trod  down,  and  consumed  the  grass  there  growing,  with 
cattle,  and  continuing  the  said  trespass  as  to  the  eating  up,  treading 
down^  and  consuming  the  said  grass  from  the  day  aforesaid  untfl 
such  a  day,  &c. 

VOL.  II.  2  U 
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are  the  same :  but  the  modem  form  is  more  concise,  and  it  is 
attended  with  this  further  advantage,  that  it  does  not  afford 
any  scope  for  those  nice  and  subtle  objections,  which  used  to 
be  raised  on  the  difference  between  acts  which  lay  in  contina- 
ance  and  acts  which  did  not  (7).  Still,  however,  care  must 
be  taken  not  to  allege  that  defendant  committed  a  single  act, 
or  an  act  which  terminated  in  itself,  on  divers  days  and  times, 
for  that  would  be  absurd  %  and  afford  just  cause  for  special 
demurrer. 

Formerly  in  trespass  quare  clauBum  /reffii  the  plaintiff 
might  have  declared  generally  without  naming  the  close '' ;  but 
now  by  R.  G.  H.  T.  4  W.  4,  the  close  or  place  in  which,  &c. 
must  be  designated  in  the  declaration  by  name  or  abuttals  or 
other  description,  in  failure  whereof  the  defendant  may  demur 
specially. 

Tie  dose "  in  which,  &c.  does  not  mean  the  whole  dose 
referred  to  in  the  declaration,  but  the  place  in  which  the 
trespass  is  proved  to  have  happened,  and  the  defendant  may 
so  apply  it.  Where  the  plaintiff  had  named  the  dose  in  his 
declaration,  and  the  defendant  pleaded  Kberum  tenementum 
generally,  without  giving  any  further  description  of  the  dose, 
it  was  holden  ^  that  the  plaintiff  was  not  driven  to  a  new 
assignment,  but  was  entitled  to  recover  upon  provm^  a  tres- 
pass done  in  a  dose  bearing  the  name  given  in  the  declaration, 
althouf^h  the  defendant  might  have  a  dose  in  the  same  parish 
know^by  the  same  nameT  *^ 

In  trespass  for  taking  goods,  the  goods  must  be  specified  ^^ 
and  an  omission  in  this  respect  will  not  be  aided  even  by  ver- 
dict'. The  declaration  must  also  state,  that  the  land  or  goods 
were  the  plaintiff's  land  or  mods ;  hence,  if  the  words ''  of  the 
plaintiff'  or  ^^  his "  be  omitted,  the  declaration  will  be  bad ; 
but  this  omission  may  be  aided  by  pleading  over  7.    In 

q  See  English  ▼.  Purser,  6  East,  3d5 .  Lempriere  t.  Humphrey,  '3  Ad.  &  EU. 

r  2  Bl.  1080.  181.  4  Nev.  ft  M.  638. 

s  Richards  v.  Peake,  2  B.  Ic  C.  918,  u  5  Kep.  34  b. 

recognized  in  Bassett  t.  Mitchell,  z  Wyatt  v.  Essington,  Str.  637.  Bertie 

3  B.  ft  Ad.  99.  T.  Pickering,  4  Burr.  24S5. 

t'Ck)ckerv.  Crompton,  1  B.  &  C.  489,  y  See  an  instance  of  this  kind    in 

reoogni&ed  since  the  new  rules  in        Brooke  v.  Brooke,  1  Sidf.  184. 

% 

■  ■■■■■  III  ■  -~— .»^fc— i».^— i^         Mill  -..,  ■■  ■■  III  lai- 

(7)  If  by  continuance,  as  applied  to  this  subject,  treepasses  without 
any  intenmssion  were  to  be  understood,  it  is  scarcely  possible  to 
conceive  many  acts  of  which  continuance,  in  this  strict  sense,  could 
justly  be  predicated.  Consuming  and  spoiling  grass,  &c.  with  cattle, 
which  may  be  presumed  to  be  levant  and  couchant  on  the  land,  day 
and  night,  is  one  instance,  but  it  would  be  difficult  to  enumerate 
many  more. 
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declarations  for  taking  animals /ere  naturay  it  must  be  stated 
that  the  animals  were  either  dead^  tame^  or  confined ;  other- 
wise property  in  the  plaintiff  cannot  be  alleged ;  at  least  such 
allegations  will  be  bad  on  demurrer.  In  trespass  for  taking 
duos  damas  yi)riu8  plaintiff,  in  a  certain  close  of  the  plaintiff, 
called  the  park';  on  general  demurrer,  the  declaration  was 
holden  to  be  bad,  because  a  person  cannot  have  property  in 
deer  unless  they  are  tame  and  reclaimed  (8).  The  value  of 
fixtures  may  be  recovered  under  the  terms,  ^^  goods,  chattels, 
and  eSecta,  in  a  declaration  in  trespass  \  As  to  the  neces- 
sity of  alleging  the  trespass  vi  et  amUa  and  contra  pacem,  see 
ante,  p.  30. 


IV.  0/  the  Pleadings,  and  herein  of  the  New  Rules. 

1.  0/the  Plea  of  Not  Guilty. 

Thb  general  issue  in  this  action  is,  not  guiliy.  By  R.  6, 
H.  T.  4  W.  4,  in  actions  of  trespass  quare  claumnf regit,  the 
plea  of  not  fftdlty  shall  operate  as  a  denial  that  the  defendant 
committed  the  trespass  alleged  in  the  place  mentioned,  but 
not  as  a  denial  of  the  plaintiff's  possession  or  right  of  posses- 
sion of  that  place,  which,  if  intended  to  be  denied,  must  be 
traversed  specially.  In  actions  of  trespass  de  bonis  asportatis, 
the  plea  of  not  guilty  shall  operate  as  a  denial  of  the  de- 
fendant having  committed  the  trespass  alleged  hj  taking  or 
damaging  the  goods  mentioned,  but  not  of  the  plamtiff's  pro* 
perty  therein.  To  a  declaration  for  breaking  and  entering 
plaintiff's  close,  the  defendant  pleaded — 1st.  not  guiky; 
2dly,  that  the  close  was  not  the  close  of  the  plaintiff;  3dly, 
that  the  close  was  the  soil  and  freehold  of  the  defendant ;  it 
was  holden^,  that  evidence  of  possession  was  sufficient  to 


%  Mallocke  v.  Eattly,  3  Lev.  227. 
a  Pitt  V.  Shew,  4  fi.  It  A.  206. 


b  Heath  ▼.  Milward,  2  Bmg.  N.  C.  96. 


(8)  John  Rough  being  convicted  on  an  indictment  for  stealing  a 
pheasant*,  Yslue  409.  of  the  goods  and  chattels  of  H.  S.,  all  tiie 
judges,  on  a  second  conference,  in  Easter  Term,  1779,  after  mach 
debate  and  diflference  of  opinion,  agreed  that  the  conviction  was  bad ; 
for  in  cases  of  larceny  of  animals /fr«  natune,  the  indictment  must 
shew  that  they  were  either  dead,  tame,  or  confined ;  otherwise  they 
must  be  presumed  to  be  in  their  original  state ;  and  that  it  is  not 
sufficient  to  add  "  of  the  goods  and  chattels"  of  such  an  one. 

•  Rough's  case,  2  East,  P.  C.  607. 
2  V2 
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entitle  the  plaintiff  to  a  verdict  on  the  second  jdea.  By 
stat.  11  O.  2.  c.  19.  s.  2ly  ^'  In  actions  of  trespass  brought 
i^ainst  any  person  entitled  to  rents  or  services  of  any  kind^ 
their  bailiff  or  receiver,  or  other  person,  relating  to  an  entry 
by  virtue  of  this  act,  or  otherwise,  upon  the  premises,  charge- 
able with  such  rents  or  services,  or  to  any  distress^  or  seizure, 
sale,  oj  disposal  of  any  goods  or  chattels  thereupon,  the  de- 
fendants may  plead  the  general  issue,  and  give  the  special 
matter  in  e^ndence/*  In  a  case  where  rent  being  in  arrear% 
the  tenant  had  removed  his  goods  clandestinely  mim  the  de- 
mised premises,  but  the  landlord  had  seized  them  as  a  distress 
within  thirty  days,  as  allowed  by  the  preceding  stat.  11  6.  2. 
c.  19.  s.  21,  it  was  holden,  that  to  an  action  of  trespass 
brought  by  the  tenant  against  the  landlord  for  such  seizure, 
the  defendant  could  not  give  the  special  matter  in  evidence 
upon  the  general  issue  by  virtue  of  the  preceding  clause  (s.  21) ; 
for  that  clause  is.  confined  to  those  cases  where  the  distress  is 
made  upon  the  premises  demised.  In  this  case,  the  defence 
inust  be  pleaded  specially^. 


2.  Accord  and  Satisfaction, 

Accord  and  satisfaction,  being  a  good  plea  in  all  actions 
where  damages  only  are  to  be  recovered,  is  consequently  a 
good  plea  in  trespass^;  but  a  plea  of  accord,  without  satis- 
raction,  cannot  be  supported.  Hence,  in  trespass  for  taking 
cattle,  it  cannot  be  ]d€»ded,  that  it  was  agreed  ^^  that  plaint^ 
should  have  his  cattle  again^'"  for  this  is  no  satis&ction  for 
the  injury  done.  So  where  to  trespass  for  breakuig  and  en- 
tering the  plaintiff's  close,  the  defendant  pleaded  ^'  that  in 
Easter  term?,  in  the  thirty-first  year  of  the  present  reign,  the 
plaintiff  declared  against  the  defendant  in  this  cause  for  the 
several  trespasses  above  supposed  by  the  defendant  to  have 
been  done ;  and  that  afterwards,  and  before  plea  pleaded  in 
this  cause,  to  wit,  on  such  a  day,  it  was  agreed  between  the 
plaintiff  and  defendant,  in  respect  to  an  action  then  lately 
commenced  between  tliem,  which  was  that  day  settled,  as 
follows :  that  the  defendant  was  to  pay  1/.  Is.  on  account  of 
the  matter  in  dispute,  and  the  plaontiff  was  to  pay  the  law 
charges ;  and  further,  that  whatsoever  disputes  then  were,  or 
had  or  might  be  in  being,  touching  suits  or  actions,  to  the 

c  Vaug^hAn  v.  Daiis,  1  Esp.  N.  P.  C.  e  9  Rep.  78.  a. 

257.  Rooke,  J.  f  1  Roll.  Abr.  128.  Accord,  (A.)  pi.  7. 

d  Furneauxv.Fotherbyi  4  Cainpb.l36.  g  James  v.  David,  5  T.  R.  141. 

Lord  Ellenborough,  C.  J. 


■™.  T— n 
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day  of  the  date  of  the  said  agreement,  should  cease  and  ter- 
minate for  ever ;  and  they  further  agreed  to  bind  themselves 
in  the  sum  of  100/.^  whoever  should  commence  an  action  or 
suit,  in  respect  to  any  thing  in  being  to  the  then  present  day-'' 
It  was  then  averred^  that  the  present  action,  and  the  action 
in  the  agreement  mentioned,  were  the  ;3ame.  On  demurrer 
to  this  plea,  it  was  contended,  in  support  of  the  plea,  on  the 
authority  of  an  admission  in  Reniger  v.  Foffossa  ^,  diat  the 
agreement,  which  is  an  effectual  plea  in  bar,  is  either  such  an 
agreement^  as  is  executed  and  satisfied  with  a  recompense  in 
fkcty  or  with  an  actum  or  other  remedy  to  ewecute  it,  and  to 
recover  a  recompense;  that  here  the  parties  agreed  to  bind 
themselves  in  the  penalty  of  100/.  to  abide  by  their  accord ; 
that,  therefore,  was  a  new  remedy,  which  fell  directly  within 
the  authority  cited.  But  the  court  were  of  opinion  that  the 
plea  was  baa;  Ashhurst,  J.  observing,  that,  '^  supposing  the 
proposition  were  true,  that  whenever  the  agreement  is  such, 
for  the  breach  of  which  an  action  might  be  maintained,  [it 
may  be  pleaded  in  bar,]  yet  it  is  incumbent  on  the  party 
pleading  it,  to  shew  that  an  action  could  have  been  supportea 
on  it.  In  order  to  found  an  action  on  this  agreement,  the 
plaintiff  must  have  stated  not  only  the  agreement,  but  also 
that  he  tendered  an  obligation  in  100/.,  ready  executed  to  the 
defendant,  and  that  the  defendant  refused  to  execute,  &c.  but 
no  action  could  have  been  sustained  on  this  contract,  without 
that  previous  step,  which  is  not  pleaded  here/' 


3.  Liberum  Tenementum. 

In  trespass  to  real  property  the  defendant  may  plead  that 
the  close  in  which,  &c.,  is  the  freehold  (liberum  tenementum) 
or  customary  tenement  of  the  defendant,  or  of  a  third  person 
under  whom  he  acted. 

To  a  plea  of  liberum  tenementum^,  where  the  plaintiff  re^ 
plied,  that  the  place  in  question  was  the  soil  and  freehold  of 
the  plaintiff,  and  not  the  soil  and  freehold  of  the  defendant,  it 
was  holden,  on  special  demurrer,  that  the  replication  was  good; 
for  the  words,  "that  it  is 'the  freehold  of  the  plaintiff,^^  were 
either  to  be  rejected  as  surplusage,  or  to  be  considered  only  as 
inducement;  that  if  the  plaintiff  had  said,  that  it  was  his  free- 
hold, absque  hoc  that  it  was  the  fireehold  of  the  defendant,  it 
would  have  been  plainly  an  inducement  only:  and  yet  that  waa 
exactly  the  same  case  as  the  present,  for  there  is  not  any  dis- 

b  Plowd.  5,  U.  b.  i  Lambert  v.  Stroother,  WiUc»,  218. 
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tinction  between  traverses  and  denials.  Where  tihe  defendant 
pleads  liberum  tenementum  in  I.  S.  and  that  the  defendant  en- 
tered by  his  command,  the  plaintifi;  in  his  repUcation  may  tra- 
verse  me  command.  This  point  was  solemnly  adjudged  in 
Chambers  Y.  Donaldsonj  11  East,  65.  (notwithstanding  the  case 
of  WUham  v.  Barker ^  Telv.  147.,  and  the  dicta  in  TVevUian  v. 
Pyne,Salk.  107,  &nd  ante,  tit.  Replevin,  n.  21.  p.  1215,)  the  court 
observing  that  it  had  become  a  settled  rule,  that  possession  was 
sufficient  to  maintain  trespass  aranst  a  wrong-doer,  but  that 
this  rule  would  be  of  no  avail  if  the  command  were  not  tra- 
versable; for  in  that  case  the  wrong-doer  might  shelter  him- 
self under  a  plea  of  an  outstanding  freehold  in  a  stranger,  from 
whom  he  derived  no  authority  to  commit  the  trespass:  and 
Bayley>  J*  added,  that  it  was  not  competent  to  a  wrong-doer 
to  call  on  a  person  in  actual  possession  to  set  out  his  title. 
The  plaintiff  nad  lands  abutting  on  one  side  of  a  public 
highway,  called  Shepherd's  Lane'  (which  was  primd  facie 
evidence  that  half  of  the  lane  was  his  soil  and  freehold);  it 
was  holden,  that  he  might  declare  generally  for  a  trespass  in 
his  close,  called  Shepherd's  Lane,  and  that  it  was  incumbent 
on  the  defendant  to  plead  soil  and  freehold  in  another,  in 
order  to  drive  the  plaintiff  to  new  assign  the  trespass  com- 
plained of  in  the  part  of  the  lane  which  was  his  exclusive 
property.  Where  the  plaintiff,  in  his  declaration,  avers  a  sin- 
gle act  of  trespass,  e,  g.  that  on  such  a  day  the  defendant 
stopped  the  plaintiff's  cattle  and  cart,  and  the  defendant  jus- 
tifies the  act,  there  cannot  be  a  new  assignment™. 


4.  Estoppel. 

If,  in  an  action  of  trespass,  a  verdict  be  found  on  any  fact 
or  title  distinctly  put  in  issue,  such  verdict  may  be  pleaded 
by  way  of  estoppel  in  another  action  between  the  same  par- 
ties, or  their  privies,  in  respect  of  the  same  fact  or  tide.  To 
an  action  of  trespass  for  .Wing  and  setting  coals  ont  of  a 
coal-mine^,  alleged  by  the  plaintiff  to  be  within  and  under 
his  dose,  called  the  Cfow  Close ;  the  defendants  pleaded,  and 
shewed  title  regularly  brought  down  to  them  in  riffht  of  the 
wife,  by  fine,  ^ve^,  &c.  from  one  Sir  John  Zou^i,  who  in 
the  39th  year  of  Eli^beth,  was  seised  in  fee  of  the  manor  of 
Alfreton,  and  of  certain  messuages  and  lands  within  the  manor, 
by  virtue  of  which  title  they  claimed  all  the  coals  under  those 

1  Stevens  v.  Whistler,  11  East,  51.  n  Outram  v.  Morewood,  3  East,  34$w 

m  Taylor  v.  Smith,  7  Taunt.  166. 
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lands^  except  such  as  were  within  and  under  any  of  the  mes- 
suages^ buildings^  orchards,  and  grounds,  which  at  the  time 
of  a  recovery  suffered  in  the  reign  of  Queen  Elizabeth,  were 
standing  and  being  upon  the  said  lands  and  tenements,  and 
which  coal  mines,  with  the  exception  aforesaid,  passed  under 
a  bargain  and  sale  from  Sir  John  Zouch  to  certain  bargainees ; 
and  the  defendants  averred,  that  the  coals  in  question  were 
under  the  lands  of  that  former  owner.  Sir  J.  Zouch,  and  were 
derived  by  bargain  and  sale  to  certain  immediate  bargainees, 
and  from  them  to  the  defendant,  the  wife,  and  were  not 
within  or  under  any  of  the  messuages,  buildings,  orchards, 
and  gardens,  which  were  the  subject  of  the  exception.  To 
this  plea  die  plaintiff  replied,  and  relied,  by  way  of  estoppel, 
upon  a  former  verdict  obtained  by  him  in  an  action  of  trespass, 
brought  by  him  against  one  of  the  defendants,  Ellen,  the  wife 
of  the  other  defendant,  she  being  then  sole,  in  which  he  de- 
clared for  the  same  trespass  as  now;  to  which  the  wife 
pleaded,  and  derived  title  in  the  same  manner  as  now  done 
Dy  her  and  her  husband,  and  alleged,  that  the  coal  mines  in 
question,  in  the  declaration  mentioned,  were,  at  the  time  of 
making  the  before-mentioned  bargain  and  sale,  by  Sir  John 
Zouch,  parcel  of  the  coal  mines  hj  that  indenture  bargained 
and  sold:  upon  which  point,  viz.  whether  the  coal  minea 
claimed  by  the  plaintiff,  and  mentioned  in  his  declaration, 
were  parcel  of  wnat  passed  under  Zouch's  bargain  and  sale 
to  the  persons  under  whom  the  wife  claimed,  an  issue  was 
taken,  and  found  for  the  plaintiff,  and  asainst  the  wife.  The 
question  was,  whether  the  defendants,  die  husband  and  wife, 
were  estopped  by  tins  verdict,  and  judgment  thereupon,  from 
averring  in  the  present  action,  (contrary  to  the  tide  so  there 
found  against  the  wife,)  that  the  coal  mines  now  in  question 
were  parcel  of  the  coal  mines  bargained  and  sold  by  the 
before-mentioned  indenture.  It  was  holden,  that  the  husband 
and  wife  were  so  estopped,  and  consequently,  that  the  plain- 
tiff ought  to  recover.  But  since  the  case  of  Vooght  v.  Winch, 
2  B.  and  A.  662,  recognized  in  Doe  v.  Huddarty  2  Cr.  M.  and 
R.  323.  the  judgment  will  not  be  conclusive,  unless  it  is 
pleaded  as  an  estoppel. 

5.  License. 

To  an  action  of  trespass,  the  defendant  mAy  plead,  that  he 
committed  the  supposed  trespass  by  leave  oi  the  plaintiff. 
Where  a  person  is  licensed  to  do  an  act,  it  is  necessarily 
implied,  that  he  may  do  every  thing  without  which  that  act 
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cannot  )ye  done.  Hence,  where  to  trespaas  against  A.,  B*^  and 
C,®  for  breaking  and  entering  plaintiff's  house,  and  continuing 
there  ten  days,  and  selling  divers  goods;  the  defendants 
pleaded,  that  before  the  time,  when,  &c.  the  plaintiff  licensed 

A.  to  enter  the  house,  and  to  continue  therem  for  the  sale  of 
his  goods;  by  virtue  of  which  license,  A.  in  his  own  right,  and 

B.  and  C,  as  his  servants,  peaceably  entered  the  house  by 
the  door,  then  open,  to  sell  the  said  goods,  and  in  and  about 
the  sale  of  goods,  necessarily  continued  in  the  house  for  ten 
days,  &e.,  concluding  with  a  verification.  On  demurrer,  it 
was  objected,  that  die  license  was  personal  to  A.,  and,  con* 
sequently,  it  could  not  justify  the  entry  of  any  other  person^ 
and  at  least  it  ought  to  have  appeared  on  the  face  of  the 
plea,  that  the  entry  of  the  other  defendants  was  necessary 
for  the  purposes  mentioned  in  the  license.  But  the  court 
overruled  the  objection,  Willes,  C.  J.  observing,  that  unless  a 
man  could  sell  goods  to  himself,  it  was  absurd  to  contend 
that  this  was  a  Ucense  to  A.  only  to  go  into  the  house ;  be- 
sides, it  was  highly  probable,  that  he  might  want  to  take 
several  persons  with  him,  in  order  to  assist  in  the  sale ;  and 
this  is  sufficiently  set  forth  in  the  plea ;  for  it  is  alleged,  that 
all  three  necessarily  continued  in  the  house  for  ten  days,  to 
sell  the  goods ;  and  if  their  continuance  therein  were  neces- 
saxy,  their  entrance  must  certainly  be  so  too,  and  was  there- 
fore sufficiently  alleged  (9).  Where  the  plaintiff  complains 
of  several  trespasses  committed  on  several  daysP,  and  the 
defendant  pleaos  a  license  to  which  the  plaintiff  replies  de 
infurid  sud  proprid  absque  taU  causd :  it  is  incumbent  on 
the  defendant  to  shew  a  license  for  each  act  of  trespass  proved 
by  the  plaintiff.  In  such  case  it  is  not  necessary  for  the 
plaintiff  to  new  assign ;  for  the  meaning  of  the  replication  is, 
that  the  defendant  committed  the  several  trespasses  without 
a  license  for  each.  Where  a  defendant  justified  the  stopping 
the  plaintiff's  cart,  on  the  ground  that  he  was  loading  his  carl 

o  Dennett  v.Grover  and  others,  Willes,      p  Barnes  ▼.  Hunt,  11  East,  451^ 
195. 


(9)  In  Hil.  13  Hen.  7.  13.  b.  the  distinction  is  taken  between 
those  licenses  that  are  given  for  pleasure,  and  those  for  profit ;  that 
the  former  are  merely  personal,  but  that  in  the  latter  case,  the  person 
to  whom  the  license  is  given  may  take  others  with  him ;  "  £t  issint  si 
home  me  license  a  avoir  un  arbre  in  son  bois,  mes  servants  justiiieront 
le  sier  del  arbre  et  Tentrer."  The  former  branch  of  this  distinction 
is  also  supported  by  a  passage  in  Fmch's  Law,  16  and  17,  and  the 
latter  by  a  case  in  M.  13  Hen.  7.  10.  Dumford's  note,  Willes,  197. 
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with  turf  wrongfiilly  cut  from  the  waste  of  the  manor,  and 
that  defendant,  as  bailiff  of  the  lord,  stopped  the  cart.  Plain- 
tiff having  replied  de  injuria  sua  propria ;  it  was  holden^i,  that 
in  order  to  rebut  the  justification,  he  could  not  give  in  evi- 
dence a  license  from  the  lord  to  cut  the  turf,  that  not  having 
been  pleaded  by  way  of  repUcation.  License  to  enter  and 
occupy  land  for  a  certain  time  amounts  to  a  lease,  and  ought 
to  be  pleaded  as  8uch^ 

The  defendant  may  also  justify  an  entry  into  the  house  or 
land  of  another  under  a  Ucense  in  law.  Such  is  the  entry 
into  an  inn  or  tavern  at  seasonable  times,  an  entry  to  demand 
rent  due  for  the  enjoyment  of  the  land,  or  to  distrain  for  the 
rent  in  arrear,  or  to  distrain  cattle  damage  feasant.  Such  also 
is  an  entry  for  the  purpose  of  executing  (in  a  legal  manner) 
the  process  of  the  law;  the  entry  oi  a  remainder-man  or 
reversioner  to  view  the  state  of  repair,  and  see  whether  any 
waste  has  been  committed  on  the  estate ;  the  entry  of  a  land- 
lord', in  the  absence  of  a  tenant,  who  had  omitted  to 
deUver  up  possession  when  his  term  had  expired ;  the  entry 
of  a  commoner  to  view  his  cattle,  and  the  Uke.  Having 
stated  several  instances  in  which  the  law  permits  a  person  to 
enter  the  house  or  land  of  another,  we  proceed  to  inquire  in 
what  cases  a  party  shall  be  deemed  a  trespasser  ab  initio ;  as 
to  which  the  following  distinctions  must  be  observed : 

1.  Where  an  entry,  authority,  or  Ucense,  is  given  to  any 
person  by  lawy  and  he  abuses  it  by  the  commission  of  some 
act,  there  he  shall  be  considered  as  a  trespasser  ab  iniiio ;  t .  e. 
from  the  first  entry ;  for  the  law  determines  from  the  subse- 
quent act,  quo  atiimOy  or  to  what  intent  the  original  entry  was 
made ;  as,  if  a  person  enters  an  imi  or  tavern,  and  ailerwards 
commits  a  trespass,  by  carrying  away  any  thing,  die  law 
adjudges  that  he  entered  for  that  purpose ;  and  because  the 
act  which  demonstrates  it  is  a  trespass,  he  shall  be  a  trespasser 
ab  initio ;  but,  in  such  case,  if  the  party  is  guilty  of  a  mere 
non-feasance,  as  in  the  case  of  an  entry  into  an  inn,  and  re- 
fusing to  pay  for  the  liquor  which  he  has  consumed^  there  he 
cannot  be  considered  as  a  trespasser  ab  initio,  because  a  mere 
non-feasance  does  not  amount  to  a  trespass.  So  where  one 
who  has  distrained  a  beast  damage  feasant,  or  taken  an  estray, 
kiUs  or  works  it^,  he  shall  be  deemed  a  trespasser  ab  initio ; 
but  a  refusal  to  deUver  the  beast,  on  tender  of  amends,  being 
A  mere  non-feasance,  will  not  be  considered  as  a  trespass  with 

4}  Taylor  v.  Smith,  7  Taunt  156.  b  Tamer  t.  Meymott,  1  Bingb.  158. 

r  Adm.  per  cur.  5  H.  7.  1.  a.  cited  in    t  Six  Carpenters*  case,  8  Rep.  146.  a. 
Plowd.  642.  a.  u  Oxiey  y.  Watts,  1  T.  R.  12. 
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force  ab  tm/to.  It  is  dear,  therefore,  that  m  order  to  consti- 
tute a  person  a  trespasser  ab  itdtioy  the  paxty  must  have  been 
guilty  of  a  subsequent  act  of  trespass. 

2.  Where  the  entry,  authority,  or  license,  to  do  any  thing 
is  given  by  the  party ^  there  although  the  person  to  whom  the 
audiority  is  given  may,  by  the  commission  of  subsequent 
acts,  be  a  trespasser,  yet  such  subsequent  acts  will  not  affect 
the  original  entry,  so  as  to  make  that  which  was  sanctioned 
by  the  authority  of  the  party  complaining,  a  trespass.  In  this 
case,  therefore,  the  subsequent  acts  only  will  amount  to  tres- 
passes. A  person  cannot  justify'  entering  the  dose  of  another 
to  take  his  own  property  without  shewing  the  drcumstanoes 
under  which  it  came  there ;  even  though  he  alleges  he  did  not 
do  any  imnecessary  damage. 

6.  Process. 

An  officer  cannot  justify  the  breaking  open  an  outward 
door  or  window^  in  order  to  execute  process  in  a  dvU  suit* ; 
but  if  he  finds  the  outward  door  open  and  enters  that  way, 
or  if  the  door  be  opened  to  him  firom  within,  and  he  enters, 
he  may  break  open  inward  doors,  if  he  finds  that  necessary, 
in  order  to  execute  his  process.  And,  as  it  seems  %  this  rule 
holds,  although  the  defendant  be  not  in  the  house  at  the  time ; 
but  in  such  case  the  officer  must  first  demand  admittance, 
and  this  demand  must  be  pleaded  (10).  In  the  execution  of 
criminal  process  against  any  person  in  the  case  of  a  misde- 
meanor, it  is  necessary  to  demand  admittance,  before  the 
breaking  the  outer  door  can  be  justified^.  And  the  officer 
cannot  justify  breaking  the  inner  doors  of  the  house  of  a 
stranger,  upon  suspidon  that  a  defendant  is  there,  to  search 
for  hun  in  order  to  arrest  him  on  mesne  process<^.  A.,  an 
excise  officer^^,  applied  to  the  commissioners  of  exdse  for  a 
warrant  to  search  the  house  of  B.  The  commissioners,  being 
satisfied  with  the  reasonableness  of  his  suspidon,  granted  a 

z  Anthony  v.  Haneys,  8  Bingh.  186.  b  Launock  v.  Brown,  2  B.  &  A.  592. 

y  Foster's   Discourse    of    Homicide,  c  Johnson  v.  Leigh,  6  Taunt.  246. 

chap.  8.  s.  1 9.  d  Cooper  v.  Booth,  on  error  from  C.  E. 

z  But  see  Burdett  v.  Abbot,  14  East.  1.  3  Esp.  N.  P.  C.  135.  in  which  Bos- 

a  Ratcliffe  v.  burton,  3  Bos.  and  Pul.  tock  v.  Saunders*  2   Bl.   R.  9l^. 

223.  3  Wils.  434.  was  overruled. 


(10)  For  justifications  under  process  of  superior  and  inferior  court, 
see  ante,  tit.  Imprisonment,  p.  931,  2. 
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warrant,  empowering  A.  to  enter  the  house  of  B.^  and  seize  all 
run  tea  which  should  be  there  found  fraudulently  concealed. 
A.  accordingly  entered  B.^s  house^  in  the  day  time,  and  broke 
open  a  lock  which  B.  had  refused  to  open,  and  rummaged 
his  goods,  but  did  not  find  any  tea.  In  an  action  of  trespass 
brought  by  B.  against  the  officer,  it  was  holden,  that  upon  the 
true  construction  of  the  stat.  10  Geo.  I,  c.  10.  s.  13,  the 
officer  was  justified,  although  there  was  not  any  tea  founds 
or  any  evidence  given  of  the  grounds  of  his  suspicion. 
In  an  action  against  a  sheriflP  for  breaking  and  entering 
plaintiff's  house^  and  staying  therein  three  weeks,  the  de- 
fendant pleaded  a  justification  under  process  as  to  bre^Jdng 
and  entering,  and  staying  in  the  house  twenty-four  hours®. 
The  plaintiff,  admitting  the  writ,  repUed  de  injurid  stid  pro- 
prid  absque  residuo  causa.  T^e  defendants  proved  Uieir 
justification ;  but  it  appeared  that  the  officer  continued  in  the 
plaintiff's  house  beyond  twenty-four  hours.  Lord  EUenbo- 
rough  was  of  opinion,  that  the  plea  applied  to  the  whole  de- 
claration, and  that  if  the  plaintiff  meant  to  rely  upon  the 
excess  beyond  the  twenty-four  hours,  he  ought  to  hiave  said 
so  by  a  new  assignment.  The  residue  of  the  cause  mentioned 
in  the  plea  was  alone  put  in  issue,  and  the  length  of  time, 
during  which  the  officers  remained  in  the  house,  was  rendered 
immaterial.  For  the  powers  given  to  commissioners  of  bank- 
rupt to  break  open  houses^  &c.^  see  stat  6  Geo.  4.  c.  16.  ss.  27> 
29,  31. 

7*  Right  of  Common^* 

The  defendant  may  justify  under  a  right  of  common  of 
pasture^  of  estovers^  or  of  turbary.  See  ante,  p.  419^  and  stat. 
2  &  3  W.  4.C.  71*  s.  5,  (for  shortening  the  time  of  prescription,) 
ante^  p.  433.  Under  this  statute  a  plea  of  enjoyment  of  right 
of  common  for  thirty  vears  before  the  commencement  of  the 
suit,  is  sufficients^,  without  saying  thirty  years  next  before. 
By  R.  G.  H.  T.  4  W.  4.  in  trespass  quare  clausum  fregit, 
pleas  of  soil  and  freehold  of  the  defendant  in  the  locus  in 
quo,  and  of  the  defendant's  r^ht  to  an  easement  there :  pleas 
of  right  of  way,  of  common  of  pasture,  of  common  of  turcMuryi 
and  of  common  of  estovers,  are  distinct  and  are  to  be  allowed. 
But,  pleas  of  right  of  common  at  all  times  of  the  year^  and  of 
such  riffht  at  particular  times^  or  in  a  qualified  manner^  are  not 
to  be  aUowed. 

e  MonpriTEtt  t.  Smith,  2  Campb.  175.  feaiant,  p.  1217.  For  right  of  fishery, 

f  For  right  of  common,  see  ante,  p.  419.  see  ante,  tit.  Fishery,  p.  835. 

tit.  Common,  and  tit.  Replevin,  pleas  g  Jones  t.  I^ce,  3  Bingh.  N.  C.  52. 

in  bar  to  an  avowry  for  damage 
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8.  Riffht  of  WayK 

To  trespass  qh  cL  /r.  the  defendant  may  plead  a  right  of 
way  over  the  locus  in  quoy  and  that  in  the  exercise  of  such 
right  he  committed  the  trespasses  complained  of.  There  are 
four  kinds  of  ways* ;  1.  a  footway ;  2.  a  horseway,  which 
includes  a  footway ;  3.  a  carriageway,  which  includes  both 
horseway  and  footway ;  4.  a  driftway.  Although  a  carriage- 
way comprehends  a  horseway,  yet  it  does  not  necessarily. in- 
clude a  driftway''.  It  is  said*,  however,  that  evidence  of  a 
carriageway  is  strong  presumptive  evidence  of  the  grant  of  a 
driftway.  These  ways  are  either  public  or  highways  for  all 
persons,  or  private  ways  (11).  An  highway  (termed  in  Law 
French  chimin)  is  a  way  for  all  the  kin^s  subjects  to  pass  and 
repass"^.  It  is  called  regia  via,  or  £he  king's  highway,  al^ 
though  the  king  can  only  claim  a  passage  for  himself  and  his 
subjects ;  for  the  freehold  and  the  profits  growing  there,  as 
trees  and  other  thin^,  are  in  the  lord  of  the  soil.  Where 
there  has  been  a  pubUc  king's  highway,  no  length  of  time, 
during  which  it  may  not  have  been  used,  will  prevent  the 
public  from  resuming  the  right"*,  if  they  tWnk  proper.  The 
pubUc  have  not  any  common  law  right®  of  bathing  in  the 
sea ;  and  as  incident  thereto,  of  crossing  the  sea-shore  on  foot, 
or  with  bathing  machines  for  that  purpose.  Where  the 
owner  of  land  build  houses  upon  itP,  forming  a  street,  which 
he  permits  to  be  used  as  an  highway,  although  an  absolute 
transfer  of  the  property  in  the  soil  cannot  be  presumed,  yet  a 
dedication  of  the  way  to  the  public  will  be  presumed,  so  far 
as  the  public  have  occasion  for  it,  for  the  purpose  of  passing 
and  repassing  along  the  same.    But  proof  of  a  bar  having 

h  Bee  fVirtber  on  thig  subject,  under  tants  of  Saint  Janies,  Taunton,  MS. 

tit.  Nusance,  ante,  p.  1 135,  6.  ^ee  also  Voogbt  v.  Winch,  2  B.  &  A. 

i   1  Inst.  56.  a.  6o2. 

k  Ballard  v.  Dyson,  I  Ta«nt.  279.  o  lilundell  v.  Catterall,  6  B.  ft  A.  268. 

1  Per  Chambre,  J.,  S.  C.  See  Benest  v.  Pipon ;  Ld.  Wynford's 

m  Terms  de  la  Ley  v.  Chimin.  Bro.  Abr.  judgment,  Cases   before  the  Privy 

Chimin,  pi.  9,  10,  11.  Council,  by  J.  W.  Knapp.  p.  67. 

n  Per  Olbbs,  J.  in  R.  v.  the  Inbabi-  p  Lade  v.  Shepherd,  8tr.  1004. 


(1 1)  "  If  a  way  leads  to  a  market,  and  is  a  common  way  for  all 
travellers,  and  communicates  with  a  great  road,  it  is  an  highway ; 
but  if  it  lead»  only  to  a  church,  to  a  private  house,  or  village,  or  to 
fields,  it  is  a  private  way.  But  this  is  matter  of  fact,  and  much 
dq>end8  on  reputation.     Per  Hale,  C.  J.  Austins  case,.Ventr.  189. 
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been  placed  across  the  street^  at  the  time  when  the  street  was 
made^  even  although  such  bar  may  have  been  subsequently 
destroyed^  will  rebut  the  presumption  of  a  dedication  to  the 
public :  for  it  must  appear  that  the  dedication  was  made 
openly.,  and  with  a  delioerate  purpose.  N.  There  cannot  be 
a  partial  dedication  to  the  public^^  although  there  may  be  a 
grant  of  a  footway  only.  Permitting  the  public  to  have  the 
free  use  of  a  way  in  a  street  in  London  for  six  years,  has  been 
holden  sufficient  evidence  of  a  dereliction,  where  no  bar  has 
been  put  up'.  To  give  the  public  a  right,  however,  the  de- 
dication must  be  with  the  consent  of  the  owner  of  the  fee ; 
for  where  it  is  given  by  an  individual  having  only  a  limited 
right,  it  continues  for  a  limited  period  onlv.  In  trespass  and 
justification  under  a  public  right  of  way,  it  appeared  that  the 
locus  in  qvu)  had  been  under  lease  from  1719  to  1818,  but  as 
far  back  as  living  memory  could  go  it  had  been  used  by  the 
public,  though  not  a  thoroughfare,  and  lighted,  paved,  and 
watched  under  an  act  of  parliament,  in  which  it  was  enu- 
merated as  one  of  the  streets  in  Westminster.  After  1818,  the 
Elaintiff,  who  had  previously  lived  for  24  years  in  the  neigh- 
ourhood,  inclosed  it.  It  was  holden^  that,  imder  these  cir- 
cumstances, the  jury  were  well  justified  in  finding  that  there 
was  no  public  right  of  way,  inasmuch  as  there  could  not  be 
any  dedication  to  the  public  by  the  tenants  for  99  years,  nor 
by  any  one  except  the  owner  of  the  fee'*.  Trespass  for  enter- 
ing plaintiff's  close  ^  and  puUing  down  a  gate.  Plea,  that 
there  was  a  public  footway  over  the  loais  in  quOy  and  because 
the  gajte  was  wrongfully  erected  across  the  same,  defendant 
pulled  it  down.  It  appeared  in  evidence,  that  the  gate  in 
question  had  been  recently  put  up  in  a  place  where  a  similar 
gate  had  formerly  stood,  but  where^  for  the  last  twelve  years^ 

q  RoberU  v.  Karr,  Surrey   Lent.  Asa.  paved,  at  the  expense  of  the  inhabi- 

1808,  coram  Heath,  J.  1  Campb.  262.  tants,)  by  the  defendant's  fence;  it 

r  S.  C.  See  also  M.  of  Stafford  v.  Coy-  was  holden  that  this  street  was  not 

ney,  7  B.  3t'C.  267.  so  dedicated  to  the  public,  that  the 

s  Per  Lord  Kenyon,  C.  J.  Trustees  of  defendant  pulling  down  his  fence 

Rugby    Charity  v.    Merryweather,  might  enter  it  at  the  end  adjoining 

1 1  East,  376.  n.    N.  This  was  the  to  his  land,  and  use  it  as  a  highway. 

case  of  a  thoroughfare.    But  where  Woodyer  ▼.  Hadden,  5  Taunt.  125. 

the    plaintiff  made  a  street,  lead-  See  R.  v.  Barr,  4  Campb.  16.    See 

ing  out  of  a  highway,  across  his  own  also  Wood  v.  Veal,  5  B.  and  A.  454. 

close,  and  terminating  at  the  edge  and  Jarvis  t.  Dean,  3  Bingh.  447. 

of  the  defendant's  adjoining  close,  t  Wood  ▼.  Veal,  in  the  case  of  Little 

which  was  separated  from  the  end  Abingdon  Street,  Westminster,  5  B. 

of  the  street  for  21  years,  (during  10  and  A.  454. 

of  which  the  houses  were  completed,  u  See  stat.  2  A:  3  W.  4.  c  71.  s.  8. 

and    the   street    publicly  watched,  ante,  p.  1135,6. 

cleansed,  and  lighted,  and  both  foot-  x  Lethbridge  v.  Winter,  1  Campb.  263« 

ways,  and  half  the  horseway  thereof 
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there  had  been  none.  It  was  thereupon  contended,  for  the 
defendant,  that,  from  suffering  the  gate  to  be  down  so  long, 
and  permitting  the  public  to  us^  tihie  way,  without  obstnic^ 
tion  for  so  many  years,  the  plaintiff,  ancf  those  under  whom 
he  claimed,  must  be  considered  as  having  completely  dedi- 
cated the  way  to  the  public,  and  that  the  gate  could  not  be 
replaced.  The  plaintiff,  however,  had  a  verdict,  which  the 
Court  of  King's  Bench,  the  following  term,  refused  to  set 
aside.  A  private  way  is  a  right  which  one  or  more  persons 
have  of  gomg  over  the  land  of  another.  This  may  be  claimed 
either  by  grant,  prescription,  custom,  by  express  reservation, 
as  necessarily  incident  to  a  grant  of  land,  or  by  virtue  of  an 
enclosure  act. 

1.  By  Grant. — ^A  private  way  may  be  claimed  by  grant: 
as  if  A.  grant  that  B.  shall  have  a  way  from  C.  through  such  a 
close  (bdonging  to  A.)  to  M.  So  if  A.  covenants  that  B. 
shall  enjoy  such  a  way,  it  amounts  to  a  grants.  Under  the 
grant'  ^^of  a  free  and  convenient  way  in,  through,  and  over 

a  slip  of  land,  leading  from  to  ,  with 

liberty  to  make  and  lay  causeways,  &c."  and  to  use  the  same 
with  carriages,  and  to  carry  coals,  &c."  the  grantee  has  a  right 
to  make  any  such  way  as  is  necessary  for  the  canying  that 
commodity,  e.  g.  a  framed  waggon-way.  Under  the  grant 
of  a  way  n'om  A.  to  B.%  in,  through,  and  along  a  particular 
way,  the  grantee  is  not  justified  in  making  a  transverse  road 
across  the  same.  If  a  person  has  a  way  through  a  dose^, 
in  a  particular  direction,  and  he  afi;erwards  purchases  other 
closes  adjoining,  he  cannot  extend  the  way  to  those  doses. 
In  pleading  a  right  of  way  under  a  grant,  r^ularly  there 
ought  to  be  a  profert  of  the  deed;  but  if  the  deed  has 
been  lost**  "by  time  or  accident,'^  it  may  be  so  stated  in 
the  plea,  and  that  will  dispense  with  the  necessity  of  a 
profert.  A  lease  was  granted,  in  1814,  to  take  effect  from 
1820,  of  certain  houses,  together  with  a  piece  of  ground  which 
was  part  of  an  adjoining  yard,  and  all  ways  with  the  said  pre- 
nuses,  or  any  part  thereof j  used  or  er^oyed.  At  the  time  of 
granting  the  lease,  the  whole  yard  was  in  the  occupation  of 
one  person,  who  had  always  used  and  enjoyed  a  certain  right 
of  way  to  every  part  of  that  yard.  It  was  holden*,  that  the 
lessee  was  entitled  to  such  right  of  way  to  the  part  of  the  yard 
demised  to  him.     At  common  law,  the  right  to  repair  is  mci- 

y  3  Ley.  305.  d  Kooystra  v.  Lucas,  5  B.  and  A.  830. 

z  Senhouse  v.  Christian,  1  T.  R.  560.  See  Oakley  v.  Adamson,  8  Bingfa. 

a  S.  C.  356  ;  and  James  v.  Plant,  4  Ad.  and 

b  1  Rol.  391.  1.  50.     1  Mod.  190.  £11.  761,  post  p.  1366. 
c  Read  v.  Brookraau;  3  T.  R.  151. 
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dent  to  the  grant  of  way*.  A.  granted  to  B.'^  his  heirs,  and 
assigns,  occupiers  of  certain  houses  abutting  on  a  piece  of 
land  about  eleven  £eet  wide  (which  divided  those  houses  from 
a  house  then  belonging  to  A.)  the  right  of  using  the  piece 
of  land  as  a  foot  or  carriageway,  and  gave  him  ^^  all  other 
powers,  &C.  incident  or  necessary  to  the  enjoyment  of  the 
way  f'  it  was  holden,  that  under  the  terms  of  tiiis  grant,  the 
grantee  was  entitled  to  put  down  a  flagstone  upon  a  piece  of 
land  in  front  of  a  door  opened  by  him  out  of  his  house  into 
this  piece  of  land;  Chambre,  J.  observing,  that  the  nature  of 
the  tiling  was  material  in  considering  the  eiSect  of  the  words. 
The  way  was  granted  for  the  occupation  of  a  dwelling-house, 
and  the  grantee  ought  to  have  every  thing  needful  for  the 
occupation  of  his  dweUing-house,  he  ought,  therefore,  to 
have  the  opportunity  of  repairing  the  way  in  such  a  manner, 
that  it  should  not  be  wet  or  dirty,  when  he,  or  his  family,  or 
his  visitors  enter.  If  any  inconvenience  had  been  occasioned 
to  the  grantor,  it  might  make  a  difierence ;  but  that  was  not 
the  case  here,  nor  was  it  to  be  feared  that  any  right  could 
hereafter  be  set  up  in  respect  of  the  soil,  in  consequence  of 
this  stone  having  been  put  down ;  for  die  precise  extent  of 
the  road  was  pointed  out.  A  jierson  having  k  private  "wkj 
over  the  land  of  another?,  cannot,  when  the  way  is  become 
impassable  by  the  overflowing  of  a  river,  justify  going  on  the 
adjoining  land,  although  such  land,  together  with  tiie  land 
over  which  the  way  is,  both  belong  to  the  srantor  of  the  way. 
Highways  are  governed  by  a  different  prmciple.  They  are 
for  the  public  service,  and  if  the  usual  track  is  impassable,  it 
is  for  the  general  good  that  people  should  be  entitled  to  pass 
in  another  lineal. 

2.  By  Prescription, — ^A  private  way  may  also  be  claimed 
by  prescription'',  e.  g.  that  defendant  is  seised  in  fee  of  a  cer- 
tain messuage,  and  that  he,  and  all  those  whose  estate  he  has 
in  die  said  messuage,  have,  from  time  immemorial,  had  a 

footway,  &c.  (as  the  case  may  be)  from to .    From 

the  words  in  italics,  this  plea  is  termed  prescribing  in  a  que 
estate.  By  stat.  2  and  3  W.  4.  c.  *I\.  s.  5.  (ante,  p.  433), 
where  a  party  used  to  aUege  his  claim  from  time  immlmoria£ 
the  period  mentioned  in  the  act  may  be  alleged,  and  the  party 
need  not  claim,  as  heretofore,  in  the  name  or  right  of  the 
owner  of  the  fee.    In  pleading  a  prescriptive  private  way,  it 

e  Sembl.  1  Saund.  323.    Admitted  per  p  Taylor  t.   Whitehead,  Doup.  744. 

Heath  and  Chambre,  Jt.  in  2  fioi.  k.  See  alio  BuUard  v.  Harrison,  4  M. 

Pill.  N.  R.  109.  and  S.  387.  and  pott,  p.  1366. 

f  Genard  ▼.  Cooke,  2  Bot.  k  Pul.  N.  q  Per  Ld.  Mansfield,  C.  J.  S.  C. 

R.  109.  r  Rastall'i  Entr.  617.  pi.  5.  ed.  2. 
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is  not  necessary'  to  describe  all  the  closes  intervening  he* 
tween  the  two  termini.  A  right  of  way  being  an.  easement 
merely,  and  not  an  interest,  it  is  not  proper  to  lay  the  way  as 
appendant  or  appurtenant^.  Unity  of  possession  of  the  land 
to  which  a  way  is  appurtenant  by  prescription,  and  of  the 
land  over  which  the  way  is,  will  extinguish  the  way ;  for  the 
prescription  is  gone,  and  the  way  is  against  common  right^. 

Where  there  is  a  unity  of  seisin  *  of  the  land,  and  of  the 
way  over  the  land,  in  one  and  the  same  person,  the  right  of 
way  is  either  extinguished  or  suspended,  according  to  the 
duration  of  the  respective  estates  in  the  land  and  the  way ; 
and,  after  such  extinguishment,  or  during  such  suspension  of 
the  right,  the  way  cannot  pass  as  an  appurtenant  under  the 
ordinary  legal  sense  of  the  word.  In  the  case  of  an  unity  of 
seisin,  in  order  to  pass  a  way  existing  in  point  of  user,  bat 
extinguished  or  suspended  in  point  of  law,  the  grantor  must 
either  employ  words  of  express  grant,  or  must  describe  the 
way  in  question  as  one  '^  used  and  enjoyed  with  the  land,^ 
which  forms  the  subject  matter  of  the  conveyance. 

3.  By  custom. — ^A  custom  that  every  inhabitant  of  such 
a  vill  shall  have  a  way  over  such  land,  either  to  church  or  to 
market,  is  good,  because  it  is  but  an  easement,  and  not  a 
profit.  A  tithe-owner  is  entitled  to  make  use  of  the  road 
ordinarily  used  for  the  ordinary  occupation  of  the  close  in 
which  the  tithe  is  taken  y;  but  he  cannot  justify  carrying  his 
tithes  home  by  any  other  road,  although  the  farmer  himself 
may  have  used  it  for  the  occupation  of  his  farm*. 

4.  By  express  reservation.-^^A  right  of  way  may  be  claimed 
by  express  reservation ;  as  where  A.  grants  land  to  another, 
reserving  to  himself  a  way  over  such  land. 

5.  For  necessity. — ^If  a  person  having  a  dose,  bounded  on 
every  side  by  his  own  land,  grants  the  close  to  another,  the 
grantee  shall  have  a  way  to  the  close,  as  incident  to  the 
grant,  or,  as  it  is  sometimes  termed,  a  way  of  necessity ;  for 
otherwise  he  cannot  derive  any  benefit  from  the  grant^  $  but 
this  kind  of  way  cannot  be  pleaded  generally  without  shewing 
the  manner  in  which  the  land  over  which  the  way  is  daimed 
is  charged  with  it^.  If  A.  has  four  closes  Iving  together,  and 
sells  three  of  them  to  B.,  reserving  the  middle  close,  to  which 

I  Simpson  ▼.  Lewthwaite,  3  B.  A:  Ad.  y  Admitted  in  Cobb  v.  Selby,  2  N.  R. 

226.  466.    See  also,  1  Bulstr.  108,  and 

t  Godley  v.  Frith,  Yelv.159.  ante,  p.  1318,  tit  Tithes, 

u  1  RoU.  Ab.  935.  C.  pi.  8.  z  Adjudged,  S.  C. 

X  Per  Tindal,  C.  J.  delivering  judg-  a  2  Rol.  Abr.  60.  pi.  17. 

ment  in  error,  in  Exch.  Ch.,  James  b  BuUard  v.  Harrison,  4  M.  ItS.  387^ 

V.  Plant,  4  Ad.  &  £11.  761. 
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A.  has  not  any  way  except  through  one  of  those  closes  which 
he  sold^  alihou|(h  he  reserved  not  any  way,  yet  A.  shall  have 
.  a  way  to  the  middle  dose,  as  reserved  to  mm  by  operation  of 
law^;  and  unity  of  possession  will  not  extinguish  diis  species 
of  way^.  J.  S.,  as  a  trustee,  conveyed  land  to  another,  to 
which  there  was  not  any  way>  except  over  the  trustee's  land ; 
it  was  holden,  that  a  right  of  way  passed  of  necessity,  as  inci- 
dental to  the  grant^.  If  A.,  the  owner  of  a  dose  over  which 
there  is  a  right  of  way^,  plough  up  the  way,  and  assign  a  new 
way,  any  person  may  justify  using  the  new  way  as  long  as  it 
lies  open :  but  if  A.  afterwards  stops  up  the  new  way,  the 
removal  of  the  obstruction  to  the  new  way  cannot  be  justi- 
fiediT.  A  way  of  necessity  exists  after  unity  of  possession  of 
the  close  to  which,  and  the  close  over  which,  and  after  a  sub- 
sequent severance.  If  a  person  purchases  dose  A.,  with  a 
way  of  necessity  thereto  over  dose  B.,  a  stranger's  land,  and 
afterwards  purchases  close  B.,  and  then  purchases  close  C., 
adjoining  to  dose  A.,  and  through  which  he  may  enter  dose 
A.,  and  then  sells  dose  B.  without  reservation  of  any  way, 
and  then  sells  doses  A.  and  C,  the  purchaser  of  close  A. 
shall  neverthdess  have  the  andent  way  of  necessity  to  dose 
A.  over  dose  B.^.  Having  detailed  the  several  methods  by 
which  a  party  may  entitle  himself  to  a  way  over  the  land  of 
another,  it  may  not  be  improper  to  subjoin  a  few  remarks 
relative  to  the  form  of  pleadmg  a  right  of  way,  and  of  replying 
thereto. 

Pleading  Bight  of  Way, — ^In  pleading  a  right  of  way,  the 
defendant  ought  to  shew  the  nature  of  the  way>  t.  e.  whether 
it  be  a  footway,  horseway,  or  carriageway ;  otherwise  the  plea 
will  be  bad,  on  demurrer^,  for  uncertainty:  this  rule  appUes 
both  to  public  and  private  ways ;  but  in  other  respects  the 
form  of  pleading  a  public  highway  is  more  general  than  that 
of  pleading  a  private  way.  Hence,  it  has  been  holden,  that 
in  a  plea  of  a  pubUc  highway,  it  is  not  necessary  to  state  either 
the  places  from  which  and  to  which  it  leads*^,  or  that  such  way 
has  existed  from  time  immemorial^.  It  is  sufHdent  to  state 
compendiously,  that  it  is  a  public  highway ;  but  in  pleading 
a  pnvate  way,  the  temdnua  a  quo,  and  terminus  ad  quern,  ought 

c  Per  cur.  in  Clarke  t.  Cogge,  Cro.  %  Reignolds  ▼.  Edwards,  Willes,  282. 

Jac  170.  h  Buckby  v.  Ck>les,  6  Taunt.  311. 

d  lb.  and  Beaudeleyy.  Brook,  Cro.  Jac.  i  Alban  y.  Brouniall,  Yelv.  163. 

190.  k  Route  T.  Bardin,  1  H.  Bl.  351. 

e  Howton  ? .  Frearson,  8  T.  R.  50.  1  Aspindall  v.  Brown,  3  T.  R.  265. 
f  Home  T.  Winlake,  Yelf.  141. 

VOL.  II.  t  X 
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to  be  set  forth».  By  R.  G.  H.  T.  4  W.4^  pleas  of  a  right  of 
way  over  the  locus  in  quo  varying  the  termini  or  the  purposes, 
are  not  to  be  allowed ;  and  where  the  defendant  pleaoB  a  right 
of  way  with  carriages  and  catde  and  on  foot  in  tne  same  pfea, 
and  issue  is  taken  thereon^  the  plea  shall  be  taken  distnba- 
tively ;  and  if  a  right  of  way  with  cattle  or  on  foot  only  shall 
be  foimd  by  the  jury,  a  veroict  shall  pass  for  the  defendant  in 
respect  of  such  of  the  trespasses  proved  as  shall  be  justified 
by  the  right  of  way  so  found ;  ana  for  the  plaintiff  in  respect 
of  such  of  the  trespasses  as  shall  not  be  so  justified.  And  in 
all  actions  in  which  such  right  of  way  or  other  similar  right  is 
so  pleaded,  that  the  allegations  as  to  the  extent  of  the  right 
are  capable  of  being  construed  distributively,  they  shall  be 
taken  distributiyely.  In  replying  to  a  plea  of  right  of  way, 
the  plaintiff  either  admits  the  nght,  and  new  assigns,  e.  g.  extra 
viam,  or  that  the  plaintiff  has  used  the  way  in  a  different  man- 
ner than  that  to  which  he  was  entitled ;  or  he  denies  the 
right ;  and  here  it  is  to  be  obseryed,  that  in  denying  the  right 
the  plaintiff  ought  to  deny  or  traverse  it  speoaUy,  in  coq- 
formity  to  the  rules  of  pleading,  which  do  not  allow  the 
general  traverse  de  ir^wria  9hA  pniprid  absque  taU  caasd  to  be 
pleaded  in  cases  where  the  defendant  insists  on  a  right^;  and 
which  rule  holds  as  well  where  the  defendant  justifies  by  conn 
mand  of  another  claiming  the  right,  as  where  he  insists  on  the 
right  in  himself®.  To  a  plea  claiming  a  right  of  way,  the 
plaintiff  may  traverse  the  right,  and  give  in  evidence  tliiat  tiie 
way  had  been  stopped  up  by  an  order  of  justicesP. 


8.  Ttnitr  of  Amemdi. 


At  the  common  law<i,  if  a  person  farou^t  an  action  of  ties* 
pass  for  taking  away  his  b^ots,  or  other  goods,  tender  of 
sufficient  amends  before  action  brought  was  not  a  bar;  be- 
cause the  party  making  the  tender  was  not  the  owner  of -the 

m  2  Leon.  10.  Hooker  ▼.  Nye,  1  Cr.  M.  ft  R.  258. 

n  RuiBhbrooke  v.  Pusanie,  4 Leon.  16.  4  Tyr.  777. 

Cro^ate's  case,  8  Rep.  66.  b.  Cooper  o  CookeriU  v.  Armstrong,  Willes,  90. 

V.  Monke.    Willes,  54.      See    the  p  See  5  ft  6  W.  4.  c.50.  ss.  84  to  92^ 

learned  comments  on  Crogate's  case  repealing  13  G.  3.  c.  78.  and  65  6.3. 

in  Selby  ▼.  Bardons,  3  B .  {ft  Ad.  2.  c.  68.    For  cases  on  the  repealed  sta- 

affirmed  on  error  in  the  Exchequer  tutes,  see  8th  edition  of  this  work, 

Chamberi  9  Bingh.  756.    See  also  p.  1369,  tit.  Trespass. 

q  2  Inst.  107. 


TBBSPA88. 


1369 


goods,  as  in  tiie  case  of  a  distress  (13),  but  a  trespasser  to 
whom  the  law  did  not  shew  any  feivour.  But  now^  by  stat. 
21  Jae.  1.  c.  16.  s.  5,  '^  In  all  actions  of  trespass  quote  clou* 
swii  fregitf  wherein  the  defendant  shall  disclaim  in  his  plea, 
to  make  any  title  or  claim  to  the  land,  and  the  trespass  be  by 
ne^igenoe  or  inyolontary,  defendant  may  plead  a  disclaimer, 
and  wat  the  trespass  was  by  n^licence  or  uivolmitary,  and 
a  tender  of  sufficient  amends  before  action  brought/'  To 
flus  plea  the  plaintiff  may  reply  a  latitat  sued  out%  with  an 
intention  to  declare  in  trespass  before  the  tender. 


V.  Evidence. 

Thb  plaintiff  may  prove  the  trespass  to  have  been  com- 
mitted at  any  time  before  action  brought,  though  it  be  before 
or  after  the  day  laid  in  the  declaration.  But  in  trespass  with 
a  continuando,  the  plaintiff  ought  to  confine  himself  to  the 
time  in  the  declaration ;  yet  he  may  wave  the  continuando, 
and  prove  a  trespass  on  any  day  l)efoTe  action  brought,  or  he 
mav  give  in  evidence  only  part  of  the  time  in  the  oontinu- 
anoo.  Bull.  N.  P.  86.  So  where  trespasses  are  allc^ged  to 
have  been  committed  on  a  particular  day,  and  on  divers  other 
days  and  times  between  ftiat  day  and  the  commencement  of 
the  action,  the  plaintiff  may  prove  either  one  trespass  before 
the  day  specified,  or  as  many  trespasses  as  he  can  within  the 
space  of  time  mentioned  in  the  declaration,  but  he  cannot  do 
both,  and  must  wave  the  one  or  the  other.  Per  Gould,  J. 
Nordmmberland  Summ.  Ass.  177^*  MSS.  Chambre,  J.  In 
trespass"  against  several^  the  plaintiff  having  proved  a  joint 


r  Watti  T.  Baker*  Cro.  Cat.  264. 


i  TaitT.Ranfe,  lM.&Rob.2S2.  6C. 
k  P.  73. 


( 12]  With  respect  to  distresses,  either  for  rent  arrear  or  damage 
feasant*  the  law  la*,  that  if  a  tender  is  made  before  the  taking  the 
diatrees.  the  taking  is  wrongful ;  if  after  the  taking,  and  b^ore  im<- 
pounding,  the  detainer  ia  wrongfiil.  But  a  tender,  after  impound- 
ing, comes  too  late.  Hence,  in  pleading  a  tender  of  amends  to  an 
avowry  for  damage  feasant,  it  ought  to  appear  on  the  &ce  of  the  plea, 
that  the  tender  was  before  impounding.  The  clause  in  stat.  21  Jac.  1 . 
c-  16.  s.  5,  hath  not  made  any  alteration  in  tliis  respect,  for  that 
olanae  is  confined  to  actions  of  trespassf. 


•  2  tntt  107. 


t  Allen  ▼.  Bayley,  Liitw.  I69S. 
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trespass  by  all^  cannot  wave  that,  and  give  evidence  of  another 
trespass  committed  by  one  defendant  only.  Declarations  re- 
specting the  subject  matter  of  a  cause^  by  a  person  who  at 
the  time  of  maldng  them  had  the  same  interest  in  such 
matter  as  the  plaintiff,  were  holden^  to  be  admissible  in  evi- 
dence against  hun,  although  the  maker  of  them  was  alive,  and 
might  have  been  oalled  as  a  witness.  Where  the  declaration 
charges  the  commission  of  trespasses  in  a  dose  of  the  plain- 
tiff, which  it  describes  by  abuttals,  the  plaintiff  in  support  of 
the  declaration  is  not  obliged  to  prove  trespasses  committed 
in  everv  part  of  the  dose.  And  u  the  defendant  pleads  that 
the  '^  dose  in  which,  &c/^  is  part  of  certain  ground  once  waste, 
but  which  was  set  out  imder  an  award  for  particular  purposes, 
and  that  he  (defendant)  is  entitle^  to  use  it  for  those  pur- 
poses ;  and  if  it  appears  timt  the  whole  extent  of  ground 
mentioned  in  the  plea  was  not  set  out  under  the  award,  but  if 
part  of  it  was  so  set  out,  and  the  place  where  £he  trespasses 
proved  were  committed  was  within  that  part,  then  the  defen* 
dant  has  proved  his  justification ;  for  as  the  plaintiff  is  not 
bound  to  carry  his  proof  of  trespasses  to  every  part  of  the 
dose  mentioned  in  the  declaration,  so  the  defendant  is  not 
bound  to  support  his  justification  as  to  aU  parts.  The  ^^  dose 
in  which,  &c.^^  does  not  mean  the  whole  close  referred  to  in 
the  declaration,  but  the  place  in  which  the  trespass  is  proved 
to  have  been  committed,  and  the  defendant  may  so  apply  it*. 
To  support  a  plea  (framed  on  staL  2  &  3  W.  4.  c.  71*  >•  2, 
which  see  ante,  p.  1135)  of  a  right  of  way  enjoyed  fbr  forty 
years,  evidence'  may  be  given  of  user  more  than  forty  years 
back.  Under  a  plea^  denying  that  the  defendant  had  used 
the  way  for  forty  years,  as  of  right  and  without  interruption^ 
the  plamtiff  is  at  hberty  to  shew  the  character  and  descnption 
of  tiie  user  and  enjoyment  of  the  way  during  any  part  of  the 
time ;  as  that  it  was  used  by  stealth,  or  in  the  absence  of  the 
occupier  of  the  dose  and  without  his  knowledge,  or  that  it 
was  merdy  a  precarious  enjoyment  by  leave  and  license,  or 
any  other  circumstances  wnich  negative  that  it  is  an  user  or 
enjoyment  under  a  claim  of  right;  the  words  of  the  5th  sec- 
tion*, "  not  inconsistent  with  the  simple  feet  of  enjoyment,** 
being  referable  to  the  feet  of  enjoyment  as  before  stated  in 
the  act,  viz.  an  enjoyment  damxed  and  exerdsed  '^  as  of 
right** 

Woolway  v.  Rowe,  1  Ad.  &  Ell.  1 1 4 ;  x  Lawion  v.  iMagiey,  4  Ad.  &  £11. 890. 

3  Nev.  tL  M.  849.  j  Beasley  v.  Qerk,  2  Binph.  N.  C. 

u  Bassett  t.  Mitchell,  2  B.  &  Ad.  09.  709 ;  recupiiuiiflr  Tkkle  t.  Brown, 

recogniBing  Richards  v.  Peake,  2  B.  4  Ad.  &  EU.  369. 

Jc  C.  918.  s  For  which  see  ante«  p  433. 
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VL  Damages :  Casts. 

DaTnages.-^Bj  «tat.  3  &  4  W.  4.  c.  42.  s.  29,  the  jury,  on 
the  trial  of  any  issue,  or  on  any  inquisition  of  damaees,  may, 
if  they  shall  think  fit,  give  damages  in  the  nature  of  interest 
over  and  above  the  value  of  the  goods  at  the  time  of  the 
seizure,  in  actions  of  trespass  de  boms  asportatis. 

Costs. — The  statute  of  Gloucester  having  given  costs  in  all 
cases  where  damages  were  recoverable,  it  followed  as  a  necessary 
consequence,  that  wherever  the  smallest  damages  were  reco- 
vered, the  plaintiff  obtained  his  full  costs.  This  was  pro- 
ductive of  so  much  inconvenience,  by  encouraging  vexatious 
suits,  that  the  interposition  of  the  legislature  was  deemed 
necessary,  in  order  to  confine  the  operation  of  the  statute  of 
Gloucester.  For  this  purpose  it  was  enacted  by  stat.  22  and 
23  Car.  2.  c.  9,  that  ^^  in  all  actions  of  trespass,  assault,  and 
battery,'  and  other  personal  actions,  wherein  the  iudge, 
at  the  trial  of  the  cause,  shall  not  find  and  certify  under  his 
hand,  upon  the  back  of  the  record,  that  an  assault  and  bat- 
tery was  proved,  or  that  the  fireehold  or  titie  of  the  land  men- 
tioned in  the  plaintiff^s  declaration,  was  chiefly  in  question ; 
the  plaintiff,  m  case  the  jury  shall  find  the  damages  to  be 
under  tiie  value  of  40*.,  snaU  not  recover  more  costs  of  suit 
than  the  damages  so  fouad  shall  amount  imto.^'  Nothwith- 
standing  the  general  words  *  *^  other  personal  actions,'^  this 
statute  has  been  uniformly  construed  to  be  confined  to  the 
two  species  of  actions  therein  specially  named,  viz.  trespass, 
and  assault  and  battery ;  and  that  the  action  of  trespass  is 
confined  to  trespass  qtutre  clausumjreffitf  wherein  the  free- 
hold or  titie  to  tne  land  may  come  in  question.  It  may  be 
laid  down  as  a  general  rule,  that  all  actions  qtiare  clausum 
Jreffity  wherein  the  plaintiff  merely  declares  for  an  injury  to 
the  freehold,  or  to  something  growing  upon  \  or  affixed*  to 
the  freehold,  as  breaking  a  lod^  affixed  to  plaintiff's  gate  <^, 
are  within  the  statute.  And  this  rule  holds,  although  the 
declaration  charges  the  defendant  with  taking  and  carrying 
away  a  portion  of  the  freehold,  provided  such  taking  and 
carrying  away  be  merely  a  mode  or  qualification  of  the  injury 
done  to  the  land.    In  an  action  or  trespass  quare  clausum 

z  For  the  caiei  on  thit  statute  relating    a  Salk.  208.    Milbourne  f .  Reade,  3 
to  aanult  and  battery,  see  ante,  p.  39 ;        Wils.  323.  per  Willes,  C.  J. 
see  also  the  other  statutes  relatmg  to    b  Hill  y.  Reeves,  BuU.  N.  P.  339. 
cosU,  8  &  9  W.  3.  c.  1 1,  and  3  dfc4    c  Birch  y.  Daflfey,  Bull.  N.  P.  830. 
W.  4.  c.  42.  s.  32,  ante,  p.  41 .  d,  Butler  y.  Cozens,  1 1  Mod.  188. 6  Vin. 

Abr.  357. 
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fregit^y  it  was  stated  in  the  first  count,  ihat  the  defendants 
broke  and  entered  the  dose  of  the  plaintiffs ;  and  the  grass  of 
the  phdntiffs,  there  then  growing,  with  their  feet,  in  walking, 
trod  down,  spoiled,  and  oonsumed^  and  dug  up  and  got  divers 
large  quantities  of  turf,  peat,  sods^  heath,  stones,  soil,  and 
earth  of  the  pbintiflfs,  in  and  upon  the  place  in  which^  && 
m^  took  and  carried  away  the  Barney  and  oonyerted  and  dis- 
posed of  the  same  to  their  own  use.  There  was  another 
count,  upon  a  similar  trespass,  in  another  dose.  The  defen- 
dants pleaded  the  general  issue  to  the  whole  declaration,  and 
two  special  pleas  to  the  second  count;  and,  on  the  tnal,  a 
verdict  was  xound  for  the  plaintifis  on  the  general  issue  with 
\8.  damages ;  and  for  the  defendants  on  the  special  pleas^  and 
the  judge  had  not  certified.  It  was  holden  that  the  plaintifis 
were  not  entitled  to  any  more  costs  than  damages.  Lord 
Mansfield,  C.  J.  observing,  '^  What  has  been  called  an  aspor- 
tavit,  in  this  declaration,  is  a  mode  or  qualification  of  the  in- 
jury done  to  the  land.  The  trespass  is  laid  to  have  been 
committed  on  the  land  by  digging,  &c.^  and  the  asportavit  as 

Eart  of  the  same  act;  and  on  the  trial  of  the  issue^  the  firee- 
old  certainly  might  have  come  in  ouestion.  This  is  deaily 
distinguishable  firom  an  asportavit  of  personal  property,  where 
the  freehold  cannot  come  in  question,  and  wbich,  therefore, 
is  not  within  the  act ;  thus,  an»r  trees  are  cut  down,  and 
thereby  severed  firom  the  fireehold,  if  a  trespasser  comes  and 
carries  them  away,  that  case  is  not  within  the  statute,  because 
the  fi*eehold  cannot  come  in  question;  here  it  might.^  So 
where  the  plaintiff  declares  for  a  consequential  injury,  merely 
as  matter  of  aggravation.  In  trespass  tor  breaking  and  enter- 
ing a  dwelling-house  ',  and  making  a  great  noise  there,  and 
continuing  there  until  the  plaintiff  and  another  person  were 
compelled  to  give  a  sum  of  money :  it  was  holden,  that  the 
plaintiff  was  entitied  to  no  more  costs  than  damages.  So  in 
trespass  for  beating  plaintiff,  and  turning  him  out  of  a  room^ 
whereby  he  was  prevented  firom  exercising  the  business  of  an 
attorney  there,  it  was  holden  8^,  that  the  plaintiff  was  not  enti- 
tled to  more  costs  than  daznaees.  Trespass  for  breaking  a 
house,  seizing  and  taking  goocu,  and  detaining  them  until 
plaintiff  paid  money,  no  more  costs  than  damages  if  under 
%0s.  per  Willes,  Ashhurst,  and  BuUer,  Js.  on  the  authority  of 
Reeves  v.  Butler^  Oilb.  Rep.  195.  A  detinuit,  not  an  aspor- 
tavit, B.  P.  B.  146.     Dampier^  MSS.^  L.  I.  L.     PoweU  v. 

e  Clegg:  ▼•  Molynevx,  Doug.  779.  %  Danbttey*  gent,  one,  ftc.  ▼.  Cooper, 

f  Appkton  ▼.  Smith,  B.  R.  H.  t  G.  3.  10  B.  a  C.  830,  in  whidi  the  anlho- 

Bull.  N.  P.  330.    See  also  Blunt  v.  rity  of  Anderton  v.  Bnckton,  1  Str. 

Mither,  Str.  645.  192.  was  denied. 


I 
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EBet,  B«  R.  Trin.  21  Geo.  8.     In  cases  like  those  abore- 
mentioned,  if  it  does  not  appear  either  by  the  certificate  of 
the  judge,  or  by  the  pleadings^,  (for  that  is  considered  as 
tantamount  to  the  judge's  certificate,)  that  the  freehold  or 
title  was  chiefly  in  question,  the  plaintiff  is  entitled  to  no  more 
costs  than  damages,  if  he  recover  less  than  409.    In  a  case 
where  a  right  of  way  was  pleaded  by  metes  and  bounds,  and 
there  was  no  issue  taken  thereon ;  but  the  replication  new 
assigned  extra  yiam,  and  upon  that  there  was  a  verdict  for 
plaintiff  under  40i9.;  the  court  held  the  plaintiff  was  not  enti- 
tled to  fuU  costs.    CockeriU  v.  Alhauon,  Hullock  on  Ciosts,  86. 
See  also  Gregory  v.  Ormerod,  4  Taunt.  98.  S.  P.    But  see 
Taylor  v.  Nichotts,  3  B.  and  A.  443,  where  to  trespass  quare 
dausum  fregit,  defendant  pleaded  not  guilty  and  a  justification 
of  a  right  of  way;  the  plamtiff  in  reidication  admitted  the 
light  of  way  and  new  assigned  extra  viam.     The  plaintiff 
having  obtained  a  verdict  on  the  new  assignment,  with  one 
shilling  damages,  was  holden  to  be  entitled  to  full  costs ;  the 
court  recogninng  the  authority  of  Ai»er  v.  Finch  and  Mar  tin 
V.  VaUanee.    See  Booth  v.  Ibbotson,  1  Y.  and  J.  (Ex.)  354. 
Where  the  defendant  suffers  judgment  by  default  on  the  new 
assignment,  and  drives  the  plaintiff  to  a  trial  by  the  plea  of 
not  guilty,  the  plaintiff  is  entitled  to  the  general  costs  of  the 
cause,     lakers  v.  GalUmore,  5  Bingh.  196.  and  2  M.  and  P. 
359,  recognising  House  v.   TTie  Commissioners  of  Thames 
Navigaiiony  3  Brod.  and  Bingh.  117«  Longden  v.  Bourn,  1  B. 
and  C.  278.    Broadbent  v.  Shaw,  i  B.  and  Ad.  940.  S.  P.  on 
the  authority  of  the  forgoing  cases.    The  court  will  not  order 
J.  S.  to  pay  costs  who  is  not  a  party  to  the  record,  although 
it  be  sworn  that  the  trespass  was  committed  by  his  direction, 
and  it  was  urged  that  uie  plaintiff  might  not,  at  the  time 
when  he  commenced  the  action,  have  known  that  J.  S.  was 
the  responsible  trespasser.    Berkeley  v.  Dimery,  10  B,  and 
C.  113.  n. 

Before  the  stat.  of  4  Ann.  e.  16.  s.  8,  (allowing  the  court 
on  motion  to  direct  a  view^,)  there  could  not  be  a  view  until 
after  the  cause  had  been  brought  to  trial,  when,  if  the  judge 
thought  proper,  the  cause  was  aidjoumed  to  enable  tiie  jurors 
to  have  a  view:  and  this  was  entered  upon  the  record; 
whence  the  court  inferred  that  the  tide  must  have  come  in 
question,  and  a  view  having  been  granted,  was  considered  as 
tantamount  to  a  judge's  certificate^.   But  as,  since  the  statute 

h  Auer  y.  Fincfap  2  Lev.  334.   Martin    k  Kempter  v.  Dtscon,  Lord  Raym.  76. 

r.  Valtonce,  1  Bact,  3S0.  Salk.  665. 

i   See  R.  G.  H.  T.  2  W.  4.  63.  ai  to 

rale  for  a  view. 
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of  Ann^  a  view  is  granted  of  course  upon  the  previoua  modon 
of  either  party^  and  may  be  granted  where  the  title  is  not  in 
question,  the  same  effect  cannot  any  longer  be  attached  to  it ; 
and  a  plaintiff  recovering  less  than  408.  is  no  longer  entitled 
to  costs  of  increase,  merely  because  a  view  has  been  had^ 
although  it  was  granted  upon  the  application  of  the  defen- 
dant ^  If  it  appear  on  the  face  of  the  declaration^  that  the 
freehold  might  have  come  in  question,  it  is  sufficient  to 
bring  the  case  within  the  statute.  To  trespass  at  A."^,  and 
throwing  down,  burnings  and  totally  destroying  the  plaintiff's 
hedge,  there  then  erected,  &c.  whereby,  &c.;  the  de£»idaiit 
pleaded  the  eeneral  issue,  and  justified  as  to  the  throwing 
down  the  hedge,  because  it  was  erected  on  a  common  over 
which  he  prescribed  for  right  of  common,  whereon  issue  was 
taken,  and  found  for  the  defendant,  and  a  verdict  for  the 
plaintiff,  with  20s.  damages  on  the  general  issue;  it  was 
holden,  that  the  facts  stated  in  the  special  plea  and  founds 
could  not  be  taken  into  consideration,  to  shew  that  the  title 
to  the  freehold  could  not  come  in  question ;  and  as,  on  the 
declaration,  the  freehold  might  have  come  in  question,  and 
the  judge  did  not  certify,  the  plaintiff  was  entitied  to  no  more 
costs  than  damages.  The  cases  to  which  the  statute  does  not 
apply  are,  1.  Where  the  action  is  brought  solely  for  an  injury 
to  a  personal  chattel^ ;  2.  Where  the  action  is  brought  for  a 
local  trespass,  and  also  for  a  substantive  and  independent  in- 
jury to  a  personal  chattel,  (whether  in  the  same  ®  count  with 
the  local  trespass,  or  a  different  count  P,  is  immaterial,)  and 
^neral  damages  are  given ;  in  which  case,  as  the  court  wifl 
mtend  that  part  of  the  damages  were  riven  for  the  injury  to 
the  chattel,  as  to  which  there  cannot  be  any  certificate,  the 
case  is  as  much  exempted  from  the  operation  of  this  statute, 
as  if  the  plaintiff  had  declared  merely  for  an  injury  to  a  per* 
sonal  chattel.  It  may  not  be  improper  to  observe  that,  m  a 
case  of  this  kind,  if  the  plaintiff  fails  in  proving  the  injury  to 
the  chattel^  and  there  is  a  verdict  for  the  de^dant  on  this 
part  of  the  declaration,  the  action  then  becomes  merely  an 
action  for  a  local  trespass  within  the  operation  of  the  statute. 
On  writs  of  inquiry,  m  cases  within  this  statute',  the  plaintiff 
shall  have  full  costs^  although  the  damages  are  under  40». 

1   FliDtv.Hill,  B.  R.E.  1809.  U  East,    o  Anderson  ▼.  Buckton,  1  Sir.  192. 

]  84.  Thompson  T.Berry ,  1  Str.  651 .  Smith 

m  Stead  v.  Gamble,  7  East,  325.  ▼.  Clarke,  2  Str.  1 130. 

n  Ven  v.  Phillips,  Salk.  208.  Keen  y.    p  Barnes  t.  Edgard,  3  Mod.  39. 

Whistler,  1  Str.  534.  q  Salk.  208. 

r  Sheldon  v.  Ludgate,  Bull.  N.  P.  32d. 
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Where  the  cause  originally  b^an  in  an  inferior  court',  and 
is  removed  to  K.  B.  or  C.  B.  tile  plaintiff  shall  have  his  full 
costs,  although  the  damages  are  under  40^.  and  there  is  not 
any  certificate.  It  only  remains  to  mention  another  class  of 
cases,  it  which  it  has  been  holden,  that  wherever  a  special 
plea  of  justification  is  found  against  the  defendant,  the  plain- 
tiff is  entitled  to  fuU  costs.  To  trespass  quare  clausum 
frtgit  S  defendant  pleaded  not  guilty ,  and  a  Ucensty  on  both 
of  which  pleas  issue  was  joined,  and  found  for  plaintiff,  with 
one  shilling  damages,  it  was  holden  that  the  plaintiff  was 
entitled  to  fuU  costs,  it  being  a  general  rule,  that  wherever  a 
tpecialpka  of  justification  i$/<nmd  against  defendant,  pUAMff 
is  entitled  tofitU  easts.  The  rule,  as  laid, down  in  the  fore- 
going case,  was  recognised  in  Comer  v.  Baker,  2  H.  Bl.  341, 
and  in  PeddeU  v.  Kiddle,  7  T.  R.  659.  The  principle  on 
which  these  determinations  are  founded,  is  stated  by  Lord 
Kenyon,  in  the  last  mentioned  case,  to  be  this,  that  where 
the  case  is  such  that  the  judge  who  tries  it  cannot  in  any 
view  of  it  grant  a  certificate  within  the  act,  it  is  considered  to 
be  a  case  out  of  the  statute.  It  may  be  remarked,  that  the 
principle  adverted  to  by  Lord  Kenyon,  is  certainly  a  sound 
prindple,  but  it  is  not  quite  so  dear  that  the  apphcation  of 
the  prmdple  to  the  cases  in  Question  was  correct.  By  stat. 
8  &  9  W.3.  c.  11.  s.  4,  "  In  all  actions  of  trespass,  wherein, 
at  the  trial  of  the  cause,  it  shall  appear  and  be  certified  by  the 
judge,  imder  his  hand,  upon  the  back  of  the  record,  that  the 
trespass  upon  which  any  defendant  shall  be  foimd  guiltv,  was 
wilful  and  malidous,  the  plaintiff  shall  recover,  not  omy  his 
damages,  but  his  fiUl  costs  ^  In  Reynold  v.  Edwards,  6 
T.  R.  11,  it  was  holden,  that  if  the  trespass  was  committed 
after  notice,  the  judse  was  bound  to  certify  that  the  trespass 
was  wilful  and  mahdous.  But  in  Good  y.  Watkins,  3  East^ 
499,  it  was  adjudged,  that  although  the  trespass  were  com- 
mitted aft;er  notice,  yet  the  statute  meant  to  leave  it  to  the 
discretion  of  the  iuoge  to  certify  or  not,  according  as  it  ap- 
peared to  him  at  ue  trial,  upon  view  of  all'  the  circumstances 
proved,  that  the  trespass  was  or  was  not  wilful  and  malidous. 
The  judge  may  grant  his  certificate'  at  any  convenient  time 
after  the  trial. 

By  R.  6.  H.  T.  4  W.  4.  J,  upon  the  trial,  where  there  is 
more  than  one  count,  plea,  avowry,  or  cognizance  upon  the 

I  Roop  ▼.  Scritcfa,  4  Mod.  378.   Arch'  a  8m  ante,  p.  41. 

biihop  of  Canterbury  v.  Fuller.  Lord  z  WooUey  ▼.  Whitby,  2  B.  &  C.  580, 

Rmym.  305.  OT^uling  Ford  v.  Pm,  2  Will.  21 . 

t  Redridge-v.  Palmer,  2  H.  £L  2. 
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record,  and  the  vnty  ploiding  Ails  to  estaUish  a  distinct 
subject  matter  oi  complaint  in  respect  of  each  count,  or  some 
distinct  ground  of  answer  or  defence  in  respect  of  each  plea^ 
avowry^  or  cogniaance,  a  verdict  and  judgment  shall  pas 
aei^  him  upon  each  count,  plea,  avowry,  or  cogniaDce 
iniich  he  shall  have  so  fiuled  to  establish,  and  he  shall  be 
liable  to  the  other  party  for  all  the  costs  occasioned  by  soch 
count,  &c.  induding  those  of  Ae  evidence  as  well  as  those  of 
the  pleadings*  Upon  a  plea^  of  a  right  of  way  to  fetch  water 
and  goods  finom  a  river,  the  jury  having  found  the  right  to 
fetch  wator,  and  negatived  the  right  to  fetdli  goods,  the  oooit 
<Nndered  judgment  to  be  entered  for  the  defendant  as  to  the 
right  to  fetdi  water,  and  for  the  plaintiff  as  to  the  right  to 
£^ch  goods. 

y  Knight  y.  Woore,  8  Bing.  N.C.  t. 
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CHAP.  XL. 


TROVER. 

hOftke  Nature  and  FbmuUaion  qf  the  Acthn  of  Trover, 

and  in  what  Caeee  $uch  Action  may  be  maintained. 
IL  By  whom  and  against  whom  Trover  may  be  main^ 
taimed. 
VI.  The  Dedaratiof^-^Pka,  and  herein  of  the  New  Rnk^^ 
Dtfence  and  herein  of  the  Doctrine  of  Lien$ — Evu' 
denee — Of  etaying  the  Proceedings — Damages — Costs 
^''Judgment. 


I.  Of  the  Nature  and  Fbundation  qf  the  Action  qf 
Trover,  and  in  what  Cases  such  Action  may  be 
maintained. 

Definition. — ^The  action  of  trover  is  a  special  action  ^ 

upon  die  case,  which  may  be  maintained  by  any  person  who 
has  either  an  absohite  or  special  property  in  goods^  for  reco- 
vering the  value  of  such  goods^  against  another^  who  havins^ 
^or  bemg  supposed  to  have^  obtained  possession  of  such  goods 
by  lawful  means^  has  wrongfully  converted  them  to  his  own 
use.  Af 

In  order  to  maintain  an  action  of  trover^  it  is  necessary  that 
it  should  appear^ 

1.  That  the  plaintiff  had  rither  an  absolute  or  a  special 

property  in  the  goods  which  are  the  subject  of  the  action :  | 

2.  That  the  plaintiff  had  also  the  right  of  possession  in  the 
goods: 

S*  Thatpersonal  goods  constitute  the  subject  matter  of  the 
action : 

4.  That  the  defisndant  has  been  gofltyofa  wrongftd  oon«« 
version. 

I.  Absolute  Property.'^lt  must  appear>  that  the  plaintiff 
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had  a  property,  either  absolute  or  specials  in  the  goods  which 
are  the  subject  of  the  action :  but  it  is  not  necessary  to  shew 
that  the  plaintiff  had  both  an  absolute  and  spedal  property^; 
either  the  one  or  the  other  is  sufficient.  Absolute  property 
is  where  oneS  haying  the  possession  of  goods,  has  also  the 
exclusive  right  to  enjoy  them,  and  which  can  orJy  be  defeated 
by  his  own  act.  Timber^  while  standing  is  part  of  the  inhe- 
ritance, but  when  severed,  either  by  the  act  of  God,  as  by 
tempest,  or  by  a  trespasser  and  by  wrong,  it  belongs  to  him 
who  has  the  nrst  estate  of  inheritance,  whether  in  fee  or  in 
tail,  who  may  bring  trover  for  it.  Trover  was  brought  by  a 
tenant  in  tail,  expectant  on  the  determination  of  an  estate  for 
life*,  without  impeachment  of  waste,  for  timber  which  grew 
upon,  and  had  been  severed  from  the  estate,  and  was  in  the 
possession  of  the  defendant.  It  was  holden,  that  the  plaintiff 
could  not  recover;  because  an  action  of  trover  must  be 
founded  on  the  property  of  the  plaintiff,  and  in  this  case  the 
plaintiff  had  not  any  property  in  the  timber ;  for  a  tenant  for 
me,  without  impeachment  of  waste,  has  a  right  to  the  trees  at 
^  the  moment  when  they  are  cut  down.    In  luce  manner  tenant 

in  tail,  after  possibiUty  of  issue  extinct,  is  entitled  to  timber 
when  cut^.  Trustees  of  an  estate  pwr  autre  vie,  cannot  main- 
tain trover  for  trees  felled  upon  the  estates ;  for  although 
they  have  a  special  property  in  the  trees  while  standing,  yet 
that  property  ceases  when  they  are  cut  down,  and  the  trees 
r  then  oelong  to  the  owner  of  the  inheritance.     It  was  for  a 

long  time  m  great  doubt  whether  the  landlord  had  such  a 
possession  of  timber  cut  down  during  the  continuance  of  a 
tease,  on  which  he  could  maintain  trover ;  but  it  was  finally 
determined'^  that  he  had ;  because  the  interest  of  the  lessee  in 
the  timber  remained  no  longer  than  while  it  was  growing  on. 
the  land  demised,  and  determined  instantly  upon  the  seve- 
rance. "Pie  defendant,  a  wharfinger,  having  acknowledged 
timber  on  his  wharf  to  be  the  property  of  the  plaintiff,  it  was 
holden^,  that  he  could  not  aftervwds  dispute  it,  and  set  up 
the  title  of  a  third  person.  The  owner  of  goods  stolen,  pro- 
secuting the  felon  to  conviction,  cannot  recover  the  value  of 
them  in  trover  from  a  person^  who  has  purchased  the  goods 
m  market  overt y  and  sold  them  again  before  the  conviction, 

a  Per  Lord  Mansfield,  C.  J.  1  T.  R.  56.  g  Blaker  t.  Amcombe,  1  Bos.  and  Pol. 

b  Per  Lawrence,  J.  7  T.  R.  398.  N.  R.  25. 

c  lb.  h  Berry  v.  Heard,  Palm.  327,  and  Cro. 

d  Per  Lord  Talbot,  C.  in  Bewick  ▼.  Car.  242.  cited  by  Lawrence,  J.  in 

Whitfield,  3  P.  Wnii.  268.  Gordon  v.  Harper,  7  T.  R.  13. 

e  Pyne  y.  Dor.  1  T.  R,  65.  i  Gosling  v.  Bimie,  7  Bingfa.  339. 

f  WiUianti  ▼. WiUiamt,  12  East,  209.  k  Horwood  ▼.  Smith,  2  T.  R.  750. 
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notwithstanding  the  owner  gave  the  purchaser  notice  of  the 
robbery,  while  the  goods  were  in  his  possession ;  for,  in  order 
to  maintain  trover,  the  plaintiff  must  prove  that  tiie  goods 
were  his  property,  and  that  while  they  were  so  they  came  into 
the  possession  of  the  defendant,  who  converted  them. to  his 
own  use.  But  where  property  feloniously  taken  from  the 
plaintiff  was  sold  by  the  fdon  to  defendant,  who  purchased 
oond  fidey  but  not  in  market  overt ;  the  plaintiff  gave  notice 
of  the  felony  to  the  defendant,  who  afterwards  sold  the  pro- 

Srty  in  market  overt,  after  which  the  plaintiff  prosecuted  the 
on  to  conviction ;  it  was  holden%  that  the  plaintiff  might  re- 
cover from  the  defendant  the  value  of  the  property.  An 
arbitrator,  to  whom  all  matters  in  difference  between  a  land- 
lord and  tenant  had  been  referred,  awarded  that  a  stack  of 
hay  should  be  delivered  up  by  the  tenant  to  the  landlord^ 
upon  being  paid  a  certain  sum  for  it.  The  landlord  tendered 
the  money,  but  the  tenant  r^fnsed  to  reeewe  it,  or  to  deliver 
up  the  hay :  whereupon  the  landlord  brought  trover  against 
the  tenant  for  the  nay.  It  was  holden^,  that  this  action 
could  not  be  maintainea ;  for  the  property  was  not  transferred 
by  the  mere  force  of  the  award,  and  that  the  landlord's  only 
remedy  was  to  proceed  against  the  tenant  upon  the  award ; 
but  Lord  EUenborough  observed,  that  the  case  might  have 
been  different  if  the  tenant  had  accepted  the  money  tendered, 
for  that  would  have  been  a  ratification  of  the  award,  and  an 
assent  on  the  part  of  the  tenant  to  the  transfer  of  the  pro- 
perty. If  a  tradesman  order  goods  to  be  sent  by  a  earner®^ 
though  he  does  not  name  any  particular  carrier,  the  moment 
the  goods  are  delivered  to  the  carrier,  such  delivery  operates 
as  a  delivery  to  the  purchaser,  and  the  whole  property  is  im- 
mediately vested  in  nim ;  and  if  any  accident  should  happen 
to  the  goods,  it  will  be  at  the  risk  of  the  purchaser  (1).  So 
if  A.  onier  goods  to  be  transmitted  to  him  by  a  l^urticular 
carrierP,  though  upon  condition  to  return  them  again,  if  he 
dislike  them ;  yet  upon  delivery  to  the  carrier  the  property 
is  vested  in  A.  and  ne  will  be  Dound  to  pay  the  price  to  the 

m Peer y.  Humphrey's  Ad.  a BIL  48ft.  3  P.  Wins.  186.    Datton  t.  Solo- 

4  Nev.  and  M.  430.  mooaon,  3  Boi.  and  Pol.  583.  8.  P. 

n  Hunter  y.  Rioe,  16  Bait,  100.  p  Haynea  y.  Wood,  per  Herbert,  J. 

o  Said  to  haye  been  determined  bj  Surrey .'Aia.  1680.    Bull.  N.  P.  36. 
-  Eyre,  C.  J.  at  Shrewabury  Aiaiaea, 


(1)  The  only  excq)tion  to  the  porchaser'B  right  over  the  goods  is, 
that  the  vendor,  in  case  of  the  purchaser  becoming  insolvent,  may 
stop  them  in  tramitu.     See  ante,  c.  37.  p.  1286. 
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readiXf  and  oonaeqwitly  the  vendor  cannot  bring  tarover 
agaSnst  the  carrier,  if  the  carrier  convert  the  ffoods  to  his 
own  use  (2).  If  A.  order  a  tradesman  to  send  him  goods 
by  a  hoyman^  and  the  tradesman  send  the  goods,  by  a 
porter,  to  the  house  where  the  hoyman  resides,  when  in 
town,  and  the  porter,  not  finding  him,  leave  the  goods  with 
the  landlord,  A.  cannot  maintain  tarover  afi;ainst  the  land- 
lord, for  the  propertv  never  vested  in  A.,  but  remained  in 
the  tradesman ;  but  if  the  person  to  whom  the  soods  were 
delivered  had  been  a  servant  to  the  hoyman,  and  entrusted 
by  him  to  receive  the  goods.  A,  might  have  maintained  trover''; 
for,  by  such  delivery,  the  jHTopeity  would  have  vested  in  him> 
and  therefiore  in  such  case  the  tradesman  could  not  have 
brought  trover  against  the  hoyman.  The  property  of  goods 
passes  by  the  indoraement  ana  delivery  of  the  bill  of  ladin£^ 
oy  the  consignei^  to  another,  bomdfidej  for  a  valuaUe  consi- 
deration, and  without  collusion  with  the  consignee',  although 
the  indorsee  knew  at  the  time  that  the  consignor  had  not 
received  payment  in  money  for  his  goods,  but  had  taken  the 
consignee's  acceptances  payable  at  a  future  day  not  then 
arriv^.  A  verbal  gift  of  a  chattelf  without  actual  deUvery, 
does  not^  pass  the  property  to  the  donee.  Donatio  mortis 
caas&  is  a  gift  by  a  person  oeUevwfi  himself  to  be  at  the  point 
of  death,  upon  the  condition,  that  if  the  donor  die,  the  donee 
is  to  keep  the  thing  given  in  preference  of  any  other.  It  ii 
not  necessary  that  the  donor  should  be  actually  dying:  but  it 
is  essential  that  the  donee  should  have  immediate  actual  pos- 
session of  the  gift,  and  uncontrolled  dominion  over  it,  subject 
however  to  the  express  condition  of  the  eift  not  passing 
while  the  donor  Uvea.  Holt,  K.  P.  C  12.  if  goods  are  sold 
to  be  paid  for  within  a  limited  time^,  and,  if  not  removed  at 
the  end  of  that  time,  that  warehouse  rent  shall  be  paid  for 
them^  the  property  in  the  foods  vests  absolutely  in  the  pur- 
chaser, from  the  moment  of  the  sale.  If  a  person  contracts 
with  another  for  the  purchase  of  a  chattel,  e.  y.  a  barge, 
winch  ii  not  in  existence  at  the  time  of  the  contract,  although 
the  fuU  value  of  the  article  contracted  for  is  paid  in  advance, 
and  the  order  in  proceeded  on,  yet  the  purchaser  does  not 

q  Cokton  v.Woolitoii,  T.  1  Aan.  Lou-    t  Cumins  t.  Brown*  S  BmI,  506. 

don  Sitting!,  per  Holt,  C.  J.  Salk.    t  Irom  t.  Snallptfice,  2  B.  &  A.  S51. 

MSS.  Bull.  N.  P.  36, 6.  u  FbilUmoroT.  baay,  1  Canpb.  513. 

r  See  Staples  v.  Alden,  2  Mod.  309. 

per  xtoitf  Ca  J.  Smk.  is  S*  p. 


igainst  a  carrier  for  the  mare  fHm^deUwery 
of  goods.     See  ante,  p.  415. 
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acquire  any  [iroperty  in  the  article  untii  it  is  finished  and  de^ 
liyered  to  dim';  but  it  is  otherwise  where  the  bargain  stipu- 
lates for  advances^  which  are  to  be  regulated  by  the  proness 
of  the  work7»  After  earnest  given,  the  vendor  cannot  seU  the 
goods  to  another,  without  a  default  in  the  vendee;  and,  there- 
fore, if  the  vendee  do  not  come  and  pay  for  and  take  away  the 
goods,  the  vendor  ought  to  go  and  request  him;  and  then^ 
if  he  do  not  come  and  pay  for  and  take  away  the  eoods 
in  a  convenient  time,  the  agreement  i$  diisolved,  and  the 
vendor  is  at  liberty  to  sell  them  to  any  other  person*.  ''  If 
I  sell  my  horse  for  money,  I  may  keep  him  until  I  am  paid; 
but  I  cannot  have  an  action  of  debt  until  he  be  delivered;  yet 
the  property  of  the  horse  'laby  the  bargain  in  the  buyer.  But 
if  he  do  presendy  tender  me  my  money,  and  I  do  refuse  it, 
he  may  take  the  hcNrse,  or  have  an  action  of  detainment. 
And  if  the  horee  die  in  my  etabk,  between  the  bargain  and  the 
deUvery,  I  may  have  an  action  a£  debt  for  my  money,  because 
by  the  bargain  the  property  was  in  the  buiyerK"  With  respect 
to  stolen  horses,  the  property  is  not  altered  by  a  sale  in 
market  overt,  unless  the  provisions  of  2  P.  &  M.  c  7^ 
and  31  Eliz.  c.  12,  are  complied  with.  The  regulations 
are  in  substance  as  follows:  First,  the  horse  must  be  ex- 
posed openly  in  the  place  used  for  sales  for  one  whole  hour, 
between  ten  in  the  morning  and  sun-set,  and  afterwards 
brought  both  by  vendor  and  vendee  to  the  book-keeper  of  the 
fidr  or  market;  secondly,  toll  must  be  paid,  if  any  due,  and  if 
not,  one  penny  to  the  blook-keeper,  who  shall  enter  the  price^ 
colour,  and  marks  of  the  horse,  with  the  names,  additions^ 
and  abode  of  the  vendor  and  vendee ;  and  if  the  vendor  is  not 
known  to  tiie  book-keeper,  the  vendor  shall  brins  one  cre- 
dible witness  to  avouch  his  knowledge  of  the  vendor,  whose 
name  ill  ISke  manner  is  to  be  entered.  The  property  of  the 
owner  is  not  to  be  taken  away  by  such  sale,  ii^  within  six 
months  after  the  horse  is  stolen,  he  put  in  his  daim  before 
some  magistrate  where  the  horse  is  found,  and  within  forty 
days  more  proves  such  property  by  the  oath  of  two  witnesses, 
and  tenders  to  the  person  in  possession  of  the  horse  such 
price  as  he  bond  fide  paid  for  it  in  market  overt.  After  con- 
demnation of  goods  in  the  Exchequer  the  property  is  altered  \ 

X  Macklow  y.  Mang:1es,  1  Taunt.  318.  a  Noy's  Maxima,   88.    reooflfnized  by 

See  also  Atkinson  v.  Bel),  8  fi.  lb  C.  Ld.  EUenborougfa,  C.  J.  in  Hinde  ▼. 

277.  Whitehonie,  7  East,  571. 

y  See  Woods  v.  Rnisell,  6  B.  and  A.  b  Skins  y.  Smith,  T.  Raym.  336,  cited 

947.  per  Cvr.  Carth.  337,  and  per  Sir  W. 

t  Per  Holt,  C  J.  in  Langibrdy.  admi-  Blac^stone,  in  Soott  y.  SheannaD, 

nittratriz  of  Tyler,  Salk  113.  2  Bl.  R.  &81 . 
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-  so  as  that  neither  trespass  nor  trover  will  lie  for  the  proprietor 
against  the  person  who  seized  them. 

The  action  of  trover  cannot  be  supported,  unless  there  is  a 
perfect  and  complete  right  of  property  in  the  plaintiff.  Hence 
when  goods  are  sold,  if  any  thing  remain  to  be  done  on  the 
part  of  the  seller,  oi  between  him  and  the  buyer^j  to  ascertain 
the  price,  quantity^,  or  individuality^  of  the  goods  before  the 
commodity  purchased  is  to  be  dehvered,  a  complete  present 
right  of  property  does  not  attach  in  the  buyer,  and  conse- 
quently trover  Is  not  maintainable.    The  plaintiff  purchased 
of  the  defendant  a  quantity  of  starch  ',  which  was  lying  at  the 
warehouse  of  a  third  person,  at  so  much  per  cwt.  by  bill  at 
two  months,  for  the  delivery  of  which,  fourteen  days  were  to 
be  allowed;  the  weight  not  having  been  ascertained  at  the 
time  of  purchase,  the  defendant  gave,  according  to  the  usual 
mode,  a  note  to  the  warehouse-keeper  to  weigh  and  deHoer 
all  his  (the  defendant's)  starch.    By  virtue  of  this  order,  a 
partial  weighing  and  delivery  of  several  quantities  of  die 
starch  took  place.    Trover  having  been  brought  for  the  re- 
mainder, which  was  unweighed  and  not  dehvered,  it  was 
holden,  that  the  action  could  not  be  supported,  although  it 
was  contended,  on  the  part  of  the  plaintiff,  that  a  delivery  of 
part  of  an  entire  quantity  of  goods  contracted  for  was  a  virtual 
delivery  of  the  whole,  so  as  to  vest  in  the  vendee  the  entire 
property  in  the  whole,  although  the  price  for  the  same  should 
not  have  been  paid.    Per  Cur.  Without  deciding  what  might 
be  the  legal  effect  of  such  part  delivery,  in  a  case  where  the 
payment  of  price  was  the  omy  act  necessary  to  be  performed, 
m  order  to  vest  the  property ;  in  this  case,  another  act  was 
necessarv  to  precede  botn  payment  of  price  and  deUvery  of 
the  goods  bargained  for,  viz.  weighing.     Until  the  starch  was 
weired,  the  warehouse-keeper,  as  agent  of  the  defendant, 
was  not  authorized  to  deliver  it ;  still  less  was  the  buyer  au- 
thorized to  take  it  by  his  own  act  from  the  warehouse :  and 
if  he  could  not  so  twe  it,  neither  can  he  maintain  an  action 
of  trover  founded  on  such  a  supposed  right  to  take,  or  in 
other  words,  founded  on  such  supposed  right  of  property  in 
the  subject  matter  of  his  action.    jBut  where  every  thing  has 
been  done  by  the  sellers  which  they  contracted  to  do,  the 
property  will  in  many  cases  pass  to  the  buyers,  although  the 

c  See  Whitehouie  ▼.  Fxoet,  12  East,  1  Manh.  252,  S.  C.  and  Wither*  y. 

614.  Lyss,  4Campb.  3S7.     1  Holt'i  N.P- 

d  Wallace  v.  Breeds,  13  East,  622.  C.  18.    S.  C. 

e  Busk  ▼.  Davis,  2  M.  &  S.  397.    See  f  Hanson  ▼.  Meyer,  6  East,  614.    See 

also  White  v.  Wilks,  5  Taunt.  176.  also  Zagury  v.  Fumell,  2  Campb. 

Shepley  v.  Davis,  5  Taunt.    617.  240. 
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goods  itill  continue  in  the  possessioti  of  the  sellers.  As 
where  turpentine  in  casks  was  sold  by  auction'  at  so  much 
per  cwt.^  and  the  casks  were  to  be  taken  at  a  certain  marked 
quantity,  except  the  two  last,  out  of  which  the  seller  was 
to  fill  up  the  rest,  before  they  were  delivered  to  the  pur* 
chasers,  on  which  account  the  two  last  casks  were  to  be  sold 
at  uncertain  quantities ;  and  a  deposit  was  to  be  paid  by  the 
buyers,  at  the  time  of  the  sale,  and  the  remainder  withm  30 
days  on  the  goods  being  delivered ;  and  the  buyers  had  the 
option  of  keeping  the  goods  in  the  warehouse,  at  the  charge 
of  the  seller,  for  those  30  days,  after  which  they  were  to  pay 
the  rent;  and  the  buyers  having  employed  the  warehouseman 
of  the  seller  as  their  asent,  he  filled  up  some  of  the  casks  out 
of  the  two  last,  but  left  the  bungs  out,  in  order  to  enable  the 
tnistom-house  officer  to  gauge  them ;  but  before  he  could  fill 
up  the  rest,  a  fire  consumed  the  whole  in  the  warehouse, 
within  the  30  days.  It  was  holden,  that  the  property  passed 
to  the  buyers  in  all  the  casks  which  were  filled  up,  because 
nothing  further  remained  to  be  done  to  £hem  by  the  seller ; 
for  it  was  tjie  business  of  the  buyers  to  get  them  gauged^ 
without  which  they  could  not  have  been  removed ;  and  the 
act  of  the  warehouseman  in  leaving  them  imbunged  after 
filling  them  up,  which  was  for  the  purpose  of  the  gauging^ 
must  be  taken  to  have  been  done  as  agent  for  the  buyers, 
whose  concern  the  gauging  was.  But  the  property  in  the 
casks  not  filled  up  remained  in  the  seller,  at  whose  risk  they 
continued. 

Special  Property. — ^A  special  property  is,  where  he  who 
has  the  possession  of  goods,  holds  them  subject  to  the  claims 
of  other  persons  s  (3).  This  is  sufficient  to  enable  him  to 
maintain  trover  against  a  stranger.  Hence  this  action  may 
be  brought : — ^By  a  bailee^ :  By  a  carrier^ :  By  lessee  for  lire 
against  a  stranger,  who  takes  away  the  timber  of  a  house 

t  Rugg  y.  Minett,  11  East,  210.    See  h  Bro.  Trespass,  02.  Arnold  v.  JeffVe- 

also  Tarling  v.  Baxter,  6  B.  ft  C.  360.  son,  Lord  Raym.  276. 

g  Per  Lawrence,  J.  in  Webb  v.  Fox,  i  Goodwin  v.  Richardson,  1  Rol.  Abr. 

7T.  R.398.  4.(1.)  pi.  1. 


(8)  "  The  immediate  right  to  real  property  most  be  vested  in  one 
person  only,  [or  in  several  persons  in  the  same  right]  ;  whereas  a 
special  property,  in  the  case  of  personalty,  may  be  in  one,  as  in  the 
instance  A  carriers,  while  the  absolute  right  to  it  may  exist  in 
another.  When  a  competition  arises  between  those  two  persons, 
the  right  of  the  latter  must  prevail ;  but  as  sgainst  all  other  persons 
a  special  property  is  sufficient."  Per  Lord  Kenyon,  C.  J.  7  T.  R.  396. 

VOL.  II.  2  Y 
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which  has  been  blown  down ;  for  the  lessee  for  life  has  n 
special  property  to  make  use  of  the  timber  (as  if  he  wonld 
rebuild)  though  the  general  property  be  in  the  reversioner^: 
By  a  lord  who  seizes  an  estray  or  wrecks  against  a  stranger, 
b^ore  the  year  and  day  are  expired  h  By  a  sheriff  against  a 
person  who  takes  away  goods  (which  have  been  seised  by  the 
sheriff  in  execution,)  before  they  are  sold>^.  But  a  landlord 
who  has  distrained  goods,  cannot  maintain  trover  for  them^ ; 
for  he  had  at  common  law  a  power  to  detain  the  goods  as  a 
pledge  only,  and  although  by  statute  he  is  authorized  to  sell, 
yet  he  has  not  any  property.  The  party,  however,  purchasing 
the  goods  distrained,  may  maintain  trover<^,  though  the  dis- 
tress be  irregular.  In  addition  to  these  instances  of  special 
property,  it  is  to  be  observed,  that  diere  may  be  special  pro- 
perty without  possession,  or  there  may  be  special  property 
arising  simply  out  of  a  lawful  possession,  and  whidi  ceases 
when  the  true  owner  appears :  as  where  a  chimney-sweeper's 
bov  having  found  a  jewelP,  carried  it  to  a  goldsmith,  to  be 
inrormed  what  it  was,  who  refused  to  return  it ;  it  was  holden, 
that  though  the  boy,  who  was  the  plaintiff,  did  not  by  such 
finding  acquire  an  absolute  property  in  the  jewel,  yet  he  had 
such  a  property  as  would  enable  him  to  keep  it  against  all 
persons  except  the  rightful  owner,  and  consequently  that  he 
might  maintain  trover  for  it  against  the  goldsmith,  who  was 
a  wrong-doer.  So  a  possession  imder  the  rightful  owner  is 
sufficient  against  a  person  having  no  colour  of  right.  As 
where  the  plaintiff  bought  and  paid  for  a  ship  stranded  on 
the  coast,  but  did  not  comply  with  the  regulations  of  the 
regbter  acts ;  he  endeavourea  lor  several  days  to  get  the  ship 
off,  but  without  success ;  at  length  she  went  to  pieces.  He 
defendant  having  possessed  himself  of  parta  of  the  wreck 
which  had  drifted  on  his  farm,  it  was  holden^  that  the  plain- 
tiff had  sufficient  property  in  him  to  enable  him  to  maintain 
trover  against  a  wrong-doer,  for  as  far  as  regarded  the  pos- 
session of  the  plaintiff,  it  was  good  as  against  all  except  the 
vendor;  and  although  the  plaintiff  had  no  absolute  property 
as  against  the  vendor,  yet  he  claimed  under  him  and  had  the 
possession  against  those  who  tortiously  took  the  goods  with- 
out colour  of  ri^t.  So  where  K.  (he  owner  of  furniture 
lent  it  to  plaintiff  luider  the  terms  of  a  written  agreement; 

k  Per  Powtili  J.  Midland  Circuit,  S&lk.  n  Moneuz  ▼.  Gorebam,  per  Piobyn» 

MSS.  Bull,  N.P.  33.  C.B.  at  Huntingdon,  29  M5S.  Serg. 

t  Sir  W.  Courtney'^  case,  C.  B.  Salk.  Hill,  279. 

MSS.  Pye  v.  Pleydell,  Berks,  1750,  o  Lyon  v.  Weldon,  2  Bing.  384. 

per  Qarke,  Bar.  S.  P.  Bull.  N.P.  33.  p  Armory   v.  Delamirie,  1  Str.  505, 

m  Wilbraham  v.  Snow,  2  Saund.  47.  Middx.  Sitt.  coram  Pratt,  C.  J. 

q  Sutton  V.  Buck,  2  Taunt.  302. 
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bhdntiff  placed  it  in  a  house  occupied  by  the  wife  of  C.  a 
CMiukrupt;  C.'s  assignees  having  seized  the  furniture,  it  was 
holden'',  that  plaintiff  might  maintain  trover  without  pro- 
ducing the  agreement.    In  the  case'  of  a  simple  bailment  of 
a  chattel  without  reward,  it  may  be  recovered  either  by  the 
bailor  or  the  bailee,  if  taken  wrongfully  out  of  the  bailee's 
possession.    There  is  one  case  in  which  a  temporary  pro- 
perty^ merely  has  been  holden  sufficient  to  maintain  trover : 
as  where  ddendant  having  agreed  to  sell  the  plaintiff  an 
estate,  with  the  usual  proviso,  that  in  case  the  vendor  could 
not  make  a  tide,  the  contract  should  be  void,  delivered  to 
the  plaintiff  an  abstract  of  the  title.    The  pUontiff  laid  this 
abstract  before  counsel,  and  having  received  it  back  with  an 
opinion  written  at  the  foot,  and  several  queries  in  the  margin, 
he  left  it  with  the  defendant,  requesting  him  to  copy  the 
opinion  and  marginal  observations,  and  return  the  abstract 
as  soon  as  he  had  copied  them.  After  the  plaintiff  had  several 
times  in  vain  applied  to  have  the  abstract  returned,  at  length 
he  made  a  form^  demand  of  it,  when  the  defendant  refused 
to  re-deliver  it,  observing  that  as  he  had  been  unable  to  dear 
up  the  objections  of  the  plaintiff's  counsel,  the  abstract  would 
be  useless  to  the  plaintiff.    The  plaintiff  having  brought  an 
action  of  trover  for  the  abstract,  it  was  holden,  that  he  was 
entitled  to  recover ;  Chambre,  J.  observing,  that  as  to  the 
general  property  in  the  abstract,  while  the  contract  is  open, 
it  is  neither  in  the  vendor  nor  in  the  vendee  absolutely,  but 
if  the  sale  goes  on,  it  is  the  property  of  the  vendee ;  if  the 
sale  is  broken  off,  it  is  the  property  of  the  vendor.     In  the 
mean  time  the  vendee  has  a  temporary  property^  and  a  right 
to  keep  it,  even  if  the  title  be  rejected,  imtil  the  dispute  be 
finally  settled,  for  his  own  justification,  in  order  to  snew  on 
what  ground  he  did  reject  the  tide.    Trover  will  lie  for  bills 
of  exchange  indorsed  to  an  agent  of  die  phdntifi^s  ^  or  order, 
for  their  account,  and  deposited  with  the  defendants,  by  such 
agent,  as  a  security  for  past  and  future  advances  by  die  de- 
fenduits  to  him. 

2.  Bight  qf  Possession, — ^The  plaintiff  must  not  only  hayje 
a  right  of  property  but  a  right  of  possession  also,  and  unless 
both  these  rights  concur,  the  action  will  not  lie.  Hence 
where  a  person  leased  a  house  with  the  furniture  therein  \  to 

r  Burton  y.Hug^hes  &  othen,  2  Bingh.  others,  8  Taunt.  100,  reoo^ixed  in 

173.  EvanB  «.  Kymer,  1  B.  &  Ad.  535. 

•   NicoUs  T.  Bastard,  2  Cr.  M.  IbR.  x  Gordon  v  Harper,  7  T.R.  9.  Pain  r.' 

659.  1  Tyr.  Sl  Gr.  158.  Whittaker,  I  Ry.  k  M.  99.  S.P.  per 

t   Roberts  v.  Wyatt,  2  Taunt.  268.  Abbott,  C.  J., and  Praser  v.  Swansea 

u  Treuttel  k  Wurtoc  v.  Barandon  and  Canal,  I  Ad,  k  Ell.  354.  3  Nev.ft  M. 

391. 
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another  for  a  certain  time,  and  during  the  term  the  fumitore 
was  taken  in  execution  by  the  sheriff,  at  the  suit  of  J.  S., 
against  the  person  to  whom  the  furniture  formerly  belonged; 
it  was  holden,  that  the  landlord  could  not  maintain  trover 
against  the  sheriff  for  the  value  of  the  furniture,  because  the 
landlord  had  not  the  right  of  possession  during  the  demise; 
the  tenant's  property  and  interest  did  not  determine  by  the 
sheriff's  trespass ;  the  tenant  might  have  maintained  trespass 
against  the  wrong-doer,  and  recovered  damages.    It  is  to  be 
remarked  that  in  the  foregoing  case,  the  goods  removed  were 
personal  chattels,  and  at  the  time  of  the  sdzure  continued  to 
be  in  the  qualified  possession  of  the  tenant,  which  the  lessor 
agreed  he  should  have.     But  where  certain  mill-machinery, 
together  with  a  mill,  had  been  demised  for  a  term  to  a  tenant, 
and  he  without  permission  of  his  landlord  severed  the  ma- 
chinery from  the  mill ;  and  it  was  afterwards  seized  under  a 
fi.  fa.  by  the  sheriff,  and  sold  by  himT;  it  was  holden,  that 
no  property  passed  to  the  vendee,  and  that  the  landlord  was 
entitled  to  bring  trover  for  the  machinery,  even  during  the 
continuance  of  the  term.    A.,  a  hop  merchant,  on  several 
days  in  August,  sold  to  B.,  by  contract,  various  parcels  of 
hops,  part  of  them  were  weighed,  and  an  account  of  the 
weights  together  with  samples  delivered  to  the  vendee.    The 
usual  time  of  payment  in  the  trade  was  the  second  Saturday 
subsequent  to  tlie  purchase.     B.  did  not  pay  for  the  hops  adk 
the  usual  time,  whereupon  A.  gave  notice  that  unless  they 
were  paid  for  by  a  certain  day,  they  would  be  resold.    The 
hops  were  not  paid  for,  and  A.  resold  a  part  with  the  consent 
of  B.,  who  afterwards  became  a  bankrupt,  and  then  A.  sold  the 
residue  of  the  hops,  without  the  assent  of  B.  or  his  assignees^ 
Account  sales  of  the  hops  so  sold,  were  delivered  to  B.,  in 
which  he  was  charged  warehouse -rent  from  the  30th  of 
August.    The  assignees  of  B.  demanded  the  hops  of  A.  and 
tendered  the  warehouse-rent,  charges,  &c.,  and  A*  having 
refused  to  deliver  to  them,  brought  trover.    The  jury  found 
that  defendant  had  not  rescinded  the  contract  of  sale ;  it  was 
holden',  that  the  assignees  were  not  entitled  to  maintain  trover 
to  recover  the  value  of  the  hops ;  inasmuch,  as  the  party  must 
have  not.  only  a  right  of  property,  but  a  right  of  possession ; 
and  that  although  a  vendee  of  goods  acquires  a  right  of  pro* 
perty  by  the  contract  of  sale,  yet  he  does  not  acquire  a  right 
of  possession  to  the  goods,  until  he  pays  or  tenders  the  price. 
The  right  of  possession  is  sufficient  without  having  had  actual 

7  Fanant  v.  Tbompsoxi,  5  B.  &  A.  826.    z  Bloxam  v.  Sanden,  4  B.  &  C.  941 » 

See  Winks  ▼.  Hassall,  9  B.  &C.  378. 
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possession  (4).  Hence^  where  in  trover  the  plaintiff^  as  exe- 
cutor, declared  upon  the  possession  of  his  testator,  it  was 
holden  to  be  sufficient ;  because  the  personal  property  of  the 
testator  was  vested  in  the  executor;  and  no  other  person 
having  a  right  to  the  possession,  the  property  drew  after  it 
the  possession  in  law.  So  if  A.  be  indebted^  to  C,  and  B. 
indebted  to  A.,  and  it  is  agreed  between  them  that  B.  shall 
deliver  goods  to  C.  in  satisfaction  of  the  debt  due  from  A.  to 
C,  and  B.  afterwards  converts  the  goods  to  his  own  use,  C» 
may  maintain  trover  against  B.,  though  C.  never  had  posses- 
sion ;  for  by  the  agreement  the  right  was  in  C,  and  the  con- 
version a  wrong  done  to  him. 

3.  Personal  Goods, — ^The  subject  matter  of  this  action  is 
confined  to  personal  goods.  Hence  trover  will  not  lie  for 
things  fixed  to  the  freehold.  Questions  respecting  the  right 
of  what  are  ordinarily  called  fixtures  principally  arise  between 
three  classes  of  persons  ^  1st.  Between  different  descriptions 
of  representatives  of  the  same  owner  of  the  inheritance,  viz. 
between  the  heir  and  executor.  In  the  first  case,  L  e.  as  be- 
tween heir  and  executor,  tihe  rule  obtains  with  the  most  rigour 
in  favour  of  the  inheritance,  and  against  the  right  to  disannex 
therefrom,  and  to  consider  as  a  personal  chattel  any  thing 
which  has  been  affixed  to  the  freehold  or  inheritance.  2dly. 
Between  the  executor  of  tenant  for  life,  or  in  tail,  and  the 
remainder-man  or  reversioner ;  in  which  case  the  right  to  fix- 
tures is  considered  more  favourably  for  executors  than  in  the 
preceding  case  between  heir  and  executor  (5).    The  3d  case, 

a  Hudson  v.  Hudson,  Latch.  214,  cited  c  PerLd.EllenboToui^b,  C.J.  delivering 

by  Lawrence,  J.  7  T.  R.  13.  the  jud^ent  of  the  court  in  Elwes 

b  FlewelUn  y.  Rave,  1  fiuU.  68,  cited  v.  Maw,  3  East,  51. 
in  Bull.  N.  P.  35. 


(4)  Hence,  on  the  trial  of  an  ejectment  for  a  mine,  it  was  holden 
that  a  recovery  in  trover  for  a  parcel  of  lead  dug  out  of  the  mine  was 
not  evidence  of  the  plaintiff's  possession.  Lord  Cullen's  case  at  bar, 
B.  R.  BuU.  N.  P.  33. 

(5)  "  In  deciding  whether  a  particular  fixed  instrument,  machine, 
or  even  building,  shoiild  be  considered  as  removable  by  the  executor 
as  between  the  executor  and  the  heir,  or  between  the  executor  and 
the  person  in  remainder,  the  court,  in  the  three  principal  cases  on 
this  subject,  (viz.  Lawion  v.  Lawton,  3  Atk.  13,  which  was  the  case 
of  a  fire-engine  to  work  a  colliery,  erected  by  tenant  for  life ;  Lord 
Dudley  V.  Lord  Ward,  Amhler,  1 1 3,  which  was  also  the  case  of  a 
fire-engine  to  work  a  colliery,  erected  by  tenant  for  life ;  (these  two 
cases  before  Lord  Hardwicke;)  and  Lawton,  executor,  v.  Salmon, 
£.  22.  G.  3.  B.  P.  B.  188.  Dampier,  MSS.,  L.  I.  L.  1  H.  Blac.  259,  in 
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and  that  in  which  the  greatest  latitude  and  indulgence  has 
always  been  allowed  in  favour  of  the  claim  to  having  any 


notis,  before  Lord  Mansfield,  which  was  the  case  of  salt-pans,  and 
which  came  on  in  the  shape  of  an  action  of  trover,  brought  for  the 
salt-pans,  by  the  executor  against  the  tenant  of  the  heir  at  law,)  the 
court  may  be  considered  as  having  decided  mainly  on  this  ground, 
that  where  the  fixed  instrument,  engine,  or  utensil  (and  the  bmidmg 
covering  the  same,  faUs  within  the  same  principle,)  was  an  accessory 
to  a  matter  of  a  personal  nature,  that  it  should  be  itself  considered  as 
personalty.    The  fire-engine,  in  the  cases  in  3  Atk.  and  Ambler» 
was  an  accessory  to  the  carrying  on  the  trade  of  getting  and  vending 
coals,  a  matter  of  a  personal  nature.     Lord  Hardwicke  says,  in  the 
case  in  Ambler,  "  A  colliery  is  i^ot  only  an  enjoyment  of  the  estate, 
but  in  part  carrying  o&-a4rade."     And  in  the  case  in  3  Atk.  he 
says,  "  One  reason  that  weighs  with  me  is,  its  being  a  mixed  caae» 
between  enjoying  the  profits  of  the  land,  and  carrying  on  a  species 
of  trade ;   and,  considering  it  in  this  light,  it  comes  very  near  the 
instances  in  brewhouses,  &e.  of  furnaces  and  coppers,"    Upon  the 
same  principle.  Lord  C.  B.  Comyns  may  be  considered  as  having 
decided*  that  a  cyder-mill  should  go  to  the  executor  and  not  to  the 
heir,  t.  e.  as  a  mixed  case  between  enjoying  the  profits  of  the  land* 
and  carrying  on  a  species  of  trade,  and  as  considering  the  cydor-mill 
as  properly  an  accessory  to  the  trade  of  making  cyder.     In  the  case 
of  the  salt-pans.  Lord  Mansfield  does  not  seem  to  have  considered 
them  as  accessory  to  the  carrying  on  a  trade,  but  as  merely  the 
means  of  enjoying  the  benefit  of  Sie  inheritance.     He  says,  *'  Hke 
salt-spring  is  a  valuable  inheritance,  but  no  profit   arises  from  it, 
unless  there  be  a  salt- work,  which  consists  of  a  building,  &c  for  die 
purpose  of  containing  the  pans,  &c.  which  are  fixed  to  the  g^und. 
The  inheritance  cannot  be  enjoyed  without  them.     They  are  accessories 
necessary  to  the  enjoyment  of  the  principal.     The  owner  erected  them 
for  the  benefit  of  the  inheritance."    Upon  this  principle  he  considered 
them  as  belonging  to  the  heir,  as  pared  of  the  inheritance,  for  the 
enjoyment  of  which  they  were  made,  and  not  as  belonging  to  the 
executor,  as  the  means  or  instrument  of  carrying  on  a  trade."    Per 
Lord  Ellenborough,  C.  J.,  delivering  the  opinion  of  the  court  in 
Ekoes  V.  Maw,  3  East,  53,  54.    In  trover,  by  the  executor  against 
the  heir,  Lee,  G.  J.,  held,  that  hangings,  tapestry,  and  iron  hades  to 
chimnies,  belonged   to  the  executor,   who  recovered   accordingly 
against  the  heir.     Harvey  v.  Harvey,  Str.  1141.     Standing  com 
belongs  to  a  devisee  of  land,  and  not  to  the  executor  f ;  but  a  l^atee 
of  goods  and  stock  on  the  farm  X  shall  take  it  from  both.  It  is  agreed, 
however,  that  as  between  the  executor  and  the  heir,  if  there  be  not 
any  devisee  of  the  land,  the  executor  is  entitled  to  standing  oom§. 
See  Amos  on  Fixtures. 

*  In  a  case  cited  in  Lawton  v.  LRwton,  3  Atk.  13.  16. 
f  Spencer's  case.  Winch,  51.  Haig.  Co.  Litt  55.  b.  n.  (2.) 
I  Cox  V.  Godsalve,  6  East,  604.  n.  West  ▼.  Moor,  8  E«3t,339. 
^  See  the  authorities  cited  in  Harg.  Co.  Litt.  55.  b.  n.  (2). 
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particular  articles  considered  as  personal  chattels^  as  against 
the  claim  in  respect  of  freehold  or  inheritance^  is  the  case  be- 
tween landlord  and  tenant.  It  is  a  general  rule^  that  where  a 
lessee  having  annexed  any  persons!  chattel  to  the  freehold 
during  his  term^  afterwards  takes  it  away,  it  is  waste.  Some 
exceptions  have  been  engrafited  on  this  rule,  1.  in  favour 
of  utensils  set  up  in  relation  to  trade^:  2.  of  matters  of  orna- 
ment, as  ornamental  marble  clnmney-pieces,  pier^kufses, 
hanffinffSj^y  comices^^,  wainscot  fixed  only  by  screws,  pump 
slightly  fixed <^ (6).  These  the  tenant  may  remove  during  the 
term;  but  if  he  does  not  remove  them  during  the  term  they 
become  the  property®  of  the  landlord.  A  covenant  by  a 
tenant,  to  yidd  up  in  repair,  at  the  expiration  of  his  lease,  all 
buildings  which  should  be  erected  during  the  term,  upon  the 
demised  premises,  includes  buildings  erected  and  used  by  the 
tenant  for  the  purpose  of  trade  and  manufacture,  if  such 
buildings  be  let  into  the  soil,  or  otherwise  fixed  to  the  fii'ee- 
hold',  but  not  where  thev  merely  rest  upon  blocks  or  pat- 
tens. A  bam  erected  by  the  tenant  upon  pattens  and  blocks 
of  timber  lying  upon  the  ground,  but  not  fixed  in  or  to  the 
ground,  may  be  removed  s.  So  where  certain  parts  of  a  ma- 
chine had  been  put  up  by  the  tenant  during  his  term,  and 
were  capable  of  being  removed  without  either  injuring  the 
other  parts  of  the  machine  or  the  building,  and  had  been 
usually  valued  between  the  out-going  and  incoming  tenant; 
it  was  holden>>,  that  these  were  the  goods  and  chattels  of  the 
out-going  tenant,  for  which  he  might  maintain  trover.     In 

a  Penton  ▼.  Robart,  2  East,  88.  e  I^yde  v.  Russell,  Case  of  Bells,  1  B. 

b  Becky.  Rebow,  1  P.  Wms.  94.  and  Ad.  304. 

c  See  Avery  v.  Cbeslyn,  3  Ad.  &  Ell.    f  Nay  lor  v.  CoUinge,  1  Taunt  19. 

76,  6  Nev.  ft  M.  372.  %  Culling  v.  Tufael,  per  Treby,  C.  J. 

d  Grymes  t.  Boweren,  6  Bingh.  437.  at  Hereford,  1694,  Bull.  N-  P.  34. 

h  Davis  v.  Jones,  2  B.  ft  A.  166. 


(6)  "  During  the  term  the  tenant  may  take  away  chimney-pieces, 
and  even  wainscot,  which  is  a  very  strong  case,  bat  not  after  the 
term;  if  he  did,  he  would  be  a  trespasser."  Per  Hardwicke,  C. 
1  Atk.  477.  See  also  AmbL  113.  Bat  tenant  remaining  in  pos- 
session, after  the  expiration  of  the  term,  may  remove  fixtures  an- 
nexed to  the  freehold,  for  the  purpose  of  carrying  on  trade.  Penttm 
V.  Robart,  2  East.  88.  "  What  would  have  been  held  to  be  waste  in 
the  time  of  Henry  the  7th  ^,  as  removing  wainscot  fixed  only  h'jr 
screws,  and  marble  chimney-pieces,  is  now  allowed  to  be  done.'* 
Per  Lord  Hardwickci  C.  in  Ltupton  v.  Lawtw,  3  Atk.  15. 

*  See  also  Herkkenden's  case,  31  Eliz.  4  Rep.  64. 
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JL  y.  Otkjf^,  a  wooden  miU,  restiiig  by  mere  weigfat  upon  m 
foundation  of  briok,  was  holden  not  to  be  part  of  the  freehold, 
so  as  to  contribute  to  the  value  of  a  tenement  on  a  question 
of  setdement.    And  so  a  tenant,  who  had  erected  on  a  foun- 
dation of  brick  and  stone  let  into  the  ground,  a  wooden  bam, 
which  rested  upon  the  foundation  by  weight  alone,  was 
holden^  to  be  entitled  to  remove  it  at  die  expiration  of  his 
term.    But  a  tenant  for  mere  agricultural  purposes  cannot 
remove  buildines  fixed  to  the  fre^old,  which  have  been  con* 
structed  by  suoi  tenant  for  the  ordinary  purposes  of  hus- 
bandry, and  are  not  connected  with  any  description  of  trade^. 
Things  of  an  ornamental  nature  may  oe  in  a  degree  aflixed, 
and  yet,  duri$ig  the  term,  may  be  removed:  on  the  other  hand, 
there  may  be  that  sortof  fixme  or  annexation,  which,  though 
the  thing  annexed  may  have  been  merely  for  ornament,  mH 
yet  make  the  removal  of  it  waste.     Hence  a  conservatory 
erected  by  tenant  for  years,  (who  had  a  remainder  for  life  afier 
the  death  of  his  lessor,)  on  a  brick  foundation  attached  to  a 
dwelling-house,  and  conmiunicating  with  it  by  windows  open- 
ing into  die  conservatory,  and  a  flue  passing  into  the  pariour 
chmmey,  was  considered'^  as  part  of  the  freehold,  and  not 
removaUe  by  the  tenant  or  his  assignees.    The  owner  of  a 
freehold  house,  in  which  there  were  various  fixtures,  sold  it  by 
auction.   Nothing  was  said  about  the  fixtures.   A  conveyance 
of  the  house  was  executed,  and  possession  given  to  die  piu*- 
chaser,  the  fixtures  still  remaining   in   the  house;   it  was 
holden*^,  that  thev  passed  by  the  conveyance  of  the  freehold ; 
and  diat  even  if  toey  did  not,  the  vendor,  afler  giving  up  the 
possession,  could  not  maintain  trover  for  them.    A  tew  arti- 
cles which  were  not  fixtures,  were  also  lefl  in  the  house:  the 
demand  described  them,  together  with  the  other  articles,  as 
fixtures,  and  the  refusal  was  of  the  fixtures  demanded;  it  was 
holden®,  that  upon  this  evidence,    the  plaintiff  could  not 
recover  them  in  tois  action.    This  action  may  be  maintained 
fior  an  undivided  part  of  a  chattel,  t.  g.  three  fourths  of  a 
sh^i^. 

4.  Conversion, — ^It  must  appear  that  the  defendant  has 
been  guilty  of  a  wrongful  conversion.  Tlie  wrongful  conver- 
sion by  the  defendant  is  considered  as  the  gist  of  the  action* 


i   1  B.aAd.161. 

k  Waosbiougfa  ▼.  Maton,  4  Ad.  &  Ell. 

884. 
1  Bhres  t.  Maw,  3  Eatt,  38. 
nBuckUnd  v.  fiutterfield,  2  B.  and  B. 

64. 


n  Colegrave  ▼.  Dias  Santos,  2  6.  a  C. 
76.  See  ako  Longstaffv.  Meagoe, 
2  Ad.  a  £U.  170.  4  Nev.  k  M.  211. 

o  S.  C. 

p  Watson  V.  King,  4  Campb.  272. 
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If  A.  take  the  hone  of  B.4,  and  ride  him^  and  after  deliver  him 
to  B*^  yet  B.  may  maintain  trover  against  A.^  for  the  riding 
was  aconyersion,  and  the  re-delivery  will  not  bar  the  action^ 
althoQffh  it  will  go  in  mitigation  of  damages.  Drawing  out 
part  of  the  Uquor  in  a  vessel,  and  filling  it  up  with  water,  is 
a  conversion  of  the  liquor^  But  the  mere  taking  away  or 
destroying  a  port  of  the  property  which  remains  in  the  hands 
of  a  bulee,  is  not  such  a  conversion"  that  the  owner  may  sue 
in  trover  for  the  whole.  If  A.  find  the  goods  of  B.,  and,  upon 
the  demand  of  the  goods,  answer  that  he  knows  not  whetiier 
B.  is  the  true  owner,  and  therefore  refuses  to  deliver  them; 
this  is  not  evidence  of  a  conversion,  if  A.  keep  them  for  the 
true  owner^*  A  person  is  guilty  of  a  conversion  who  takes 
the  property  of  one  person  by  assignment  firom  another,  who 
has  not  any  authority  to  dispose  of  it(7).  A.^,  a  tobacco 
broker,  purchased  in  his  own  name,  for  the  plaintiff,  some 
tobaoQO,  which  was  then  in  the  king's  warehouse,  and  after- 
wards pledged  the  same,  in  his  own  name,  with  the  de- 
fendant, for  a  sum  of  monev,  and  transferred  it  into  the  de- 
fendant's name  in  the  king's  warehouse.  The  defendant  was 
informed  of  the  plaintiff's  right  to  the  tobacco,  and  was  ap- 
plied to,  both  by  the  plaintiff  and  the  broker,  to  deliver  the 
same  to  the  plaintiff,  but  the  defendant  refused  to  make  the 
transfer,  or  to  give  an  order  for  the  detivery.  It  was  holden, 
that  the  acts  of  the  defendant  amounted  to  a  conversion.  So 
a  servant  may  be  guilty  of  a  conversion,  although  the  act  be 
done  by  him  for  the  benefit  of  his  master' ;  ^^  for  a  person  is 
guilty  ci  a  conversion  who  intermeddles  with  myi  property 
and  disposes  of  it,  and  it  is  no  answer  that  he  acted  imder  au- 
thority firom  another,  who  had  himself  no  authority  to  dis- 

q  Gountetf  of  RvtUmd's  cate,  T.  38.  t  Per  Coke,  C.  J.  -i  Boltt.  312. 

Eliz.  B.  R.  1  Rol.  ^br.5.  (L.)  pi.  1.  u  M'Combie  ▼.  Davis,  6  East,  638. 

r  Richardson  v.  Atkinson,  Middx.  Sitt.  x  Stephens  v.  Elwall,  4  M.  &  S.  259. 

Coram  Eyre  k  Fortescue,  (absente,  Cranch  r.  White,   1  Scott,  314,  1 

C.  J.)  1  Str.  576.  Bing.  N.  C.  414. 

8  Per  Patteson  and  Coleridge,  Js.  in  y  Per  Ld.  EUenborough,  C.  J.,  in  Ste- 

Philpott  T.Kelley,  3  Ad.  &  £11. 1 16, 7.  phens  v.  Elwall. 

4NeT.  ItM.  611. 


(7)  "  Assuming  to  oneself  the  property  and  right  of  disposing  of 
another  man's  goods  is  a  conversion/'  Per  Holt,  C.  J.  in  Baldwin 
V.  Cole,  6  Mod.  221,  recognised  by  Lord  Ellenborough,  C.  J.  in 
6  East,  540*  The  very  talong  of  goods  from  one  who  has  no  right 
to  dispose  of  them  is  a  conversion.  Hwrst  v.  Gioemuqt,  2  Stark. 
N.  P.  C.  306.  See  also  CarUtie  v.  Garland,  7  Bmgh.  298.  Robiom 
y.  Rolls,  1  M.  and  Rob.  239. 
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pose  of  it.^  Butitis  to  beobsenred  that  diis  was  tlieoaae  of 
an  actual  conversion  by  the  servant.  For  where  goods,  the 
property  of  the  plaintijflf,  had  been,  by  the  servants  of  an  inso^ 
ranee  company,  carried  to  a  warehouse,  of  which  the  defen-* 
dan%  a  servant  of  the  company,  kept  the  key,  and  the  defen- 
dant, on  being  applied  to  by  the  plaintiff  to  deliver  them  up, 
refused  to  do  so  without  an  order  from  the  company;  it  was 
holden',  that  this  was  not  such  a  refdsal  as  amounted  to  a 
conversion  of  the  goods  by  the  defendant.  In  a  case  where 
the  defendant  had  taken  the  plaintiff's  boat  for  the  purpose  of 
assisting  the  plaintiff  %  and  nrom  a  motive  of  kindness  to  the 
plaintiff,  and  the  boat  was  sunk  in  the  endeavour.  Lord  El- 
lenborough,  C.  J.  was  of  opinion,  that  the  act  of  the  defeQ* 
dant  could  not  be  deemed  an  illegal  conversion.  Trover  will 
lie  for  the  misdelivery  of  goods  by  a  warehouseman,  although 
such  misdeUveiy  hais  occurred^  by  mistake  only.  With 
respect  to  negotiable  instruments,  e.  g.  bank  notes,  possession 
is  primd  fade  evidence  of  property;  and  persons  hoUii^ 
them  cannot,  without  strong  evidence  of  firaud,  be  oompeUed 
by  any  prior  holder,  who  may  have  been  robbed,  to  HiiwJAW 
the  manner  in  which  they  received  them^(8).  kn  exdiequer 
billy  the  blank  in  which  was  not  filled  up,  having  been  placed 
for  sale  in  the  hands  of  A.,  he,  instead  of  selling  it,  deposited 
it  at  his  banker's,  who  made  him  advances  to  Ihe  amount  of 
the  value.  A.  afterwards  becoming  bankrupt,  it  was  holden^ 
that  the  owner  of  the  ezdiequer  bill  could  not  maintain  troier 
aeainstthe  bankers,  the  property  in  such  an  exchequer  faiOy 
lue  bank  notes  and  bills  of  exchange  indorsed  in  blank,  pas- 
sing by  delivery.  A  banker  discounts  a  bill  drawn  on  acus- 
tomer,  and,  by  acceptance,  made  payable  at  his  bank,  after 
notice  that  it  nas  been  lost  by  the  holder,  and  afterwards  de- 
bits his  customer  with  the  amount  of  the  bill,  and  writes  a  dia- 

z  Alexander  v.  Southey,  5  B.  &  A.  247.    c  King  r.  Mikom,  2  Campb.  5. 

a  Drake  y.  Shorter,  i  Eap.  N.P.C.  165.    d  Wookey  v.  Pole,  4  B.  &  A.  1.  per 

b  Devereuz  v.  Barclay,  2  B.  Jt  A.  702.        3  Justices,  Bayley,  J. 


(8)  "  For  the  purpose  of  rendering  bills  of  exchange  negotiable, 
the  right  of  property  in  them  passes  with  the  bills.  Every  h<dder» 
with  &e  bills,  takes  the  property,  and  his  title  is  stamped  upon  the 
bills  themselves.  The  property  and  the  possession  are  inseparable. 
This  was  necessary  to  make  them  negotiable,  and  in  this  respect  they 
differ  essentially  from  goods  of  which  the  pr<^>erty  and  possession 
may  be  in  different  persons."  Per  Eyre,  C.  J.  ddivering  the  opinion 
of  the  court  in  CoIUm  v.  M«rtm,  1  Bos.  &  Pd.  651. 
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ehfffge  on  it,  and  delivers  it  up  to  the  customer  as  the  banker's 
youoier  of  his  account;  it  was  holden%  that  the  banker  is 
thereby  guilty  of  a  conversion,  and  the  loser  of  the  bill  may 
recover  in  trover  without  previous  demand  of  the  bill.  Al- 
though it  appears  formerly  to  have  been  doubted  whetHIr  in 
the  case  of  a  tortious  taking,  the  plaintiff  was  not  confined  to 
an  action  of  trespass,  yet  it  is  now  agreed,  in  such  case,  that 
the  plaintiff  has  his  election  to  bring  either  trespass  or  trover; 
for  a  tort  may  be  qualified,  though  it  cannot  be  increased^ 
If  A.  lodges  jewels,  sealed  up,  at  a  banker's,  for  safe  custody 
onlys,  and  die  banker  breaks  open  the  box,  and  paums  the 
jewels  to  another,  A.  may  maintain  trover  against  ^e  pawnee 
for  the  conversion  of  the  jeweb  to  his  own  use.  In  an  action 
of  trover  for  plate^,  it  appeared  that  the  plaintiff  claimed 
under  a  remainder-man,  aeainst  the  defencmnt,  to  whom  it 
was  pawned  by  the  tenant  for  Ufe.  That  I.  S.,  by  will,  gave 
his  plate  to  trustees  for  the  use  of  his  wife,  durante  piduUaiey 
requiring  her  to  sign  an  inventory,  which  she  did  at  the  time 
the  plate  was  delivered  into  her  possession.  She  afterwards 
pawned  it  with  the  defendant  for  a  valuable  consideration^ 
who  had  no  notice  of  the  settlement,  and  before  the  com- 
mencement of  this  action  she  died.  A  demand  and  refusal 
was  proved.  After  verdict  for  plaintiff,  the  court  were  of 
opinion,  on  a  case  reserved,  that  die  defendant  was  bound  to 
deliver  up  the  plate,  without  being  paid  the  money  he  had 
advanced  on  it,  observing,  that  the  point  was  dearly  esta- 
blished,  and  the  law  must  remain  as  it  is,  imtil  the  legislature 
thought  fit  to  provide,  that  the  possession  of  such  chattels 
shall  be  a  proof  of  ownership.  By  stat.  1  Jac.  1  c.  21,  the 
sale  of  any  goods  wrongfully  token  to  any  pawnbroker  in  Lon* 
don,  or  withm  two  miles  thereof,  shall  not  alter  the  property* 
If  ^oods  stolen  are  pawned,  the  owner  may  maintam  trover 
agamst  the  pawnbroker^.  N.  In  this  case  the  goods  had 
been  stolen  from  the  plaintiff's  house  and  pawned  with  de- 
fendant by  a  person  who  had  been  tried  for  the  felony,  and 
acquitted  on  the  absence  of  a  material  witness.  A  pawn- 
broker has  no  right  to  sell  unredeemed  pledges^  after  the  ex- 
piration of  a  year  from  the  time  the  goods  were  pledged^  if 
the  original  owner  tender  him  the  principal  and  interest  due* 
A  whan,  even  in  London,  is  not  a  market  overt^  for  the  arti- 

e  Lov511  T.  Martin,  4  Taunt  7GS.  h  Hoare  v.  Parker,  2  T.  R.  376. 

f  Bishop  ▼.  Montague,  Cro.  Eliz.  824.  i  Packer  ▼.  Gillies,  2  Campb.  336.  n. 

Cro.  Jac.  SO.  8.  C.  Lord  EUenborough,  C.  J. 

g  Hartop  ▼.  Hoare,  8tr.  1187.  more  k  Walter  ▼.  Smith,  6  B.  ft  A.  439. 

fully  reported  in  3  Atk.  44.  and  1  1   Wilkinson  ▼.  King,  2  Campb.  335. 

Will.  8. 
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des  bought  there.  A  person  having  three  bOls  of  exchange 
apjdied  to  a  country  banker,  with  whom  he  had  not  had  any 
previous  deijings,  to  give  for  them  a  bill  on  Liondon  of  the 
same  amount;  this  bul  was  afterwards  dishonoured:  it  was 
holdln"^^  diat  as  there  was  a  complete  exchange  of  securities, 
trover  would  not  Ue  for  the  three  bills  of  exchange.  If  a 
tradesman  sell  goods  to  be  paid  for  on  delivery,  and  his  ser- 
vant by  mistake  deUvers  them  without  receiving  the  money, 
he  may,  after  demand  and  refusal  to  deliver  or  pay,  bring 
trover*^  for  the  goods  against  the  purchaser.  So  where  iron 
was  to  be  delivered  imder  a  contract  that  certain  bills  out- 
standing against  the  plaintiff  should  be  taken  out  of  circulation, 
and  aft;er  part  of  the  iron  had  been  delivered,  and  no  bills  had 
been  taken  out  of  circulation,  the  plaintiff  stopped  the  further 
delivery,  and  brought  trover  for  what  had  been  dehvered,  it 
was  holden^  that  the  action  would  lie.  If,  upon  an  infor- 
mation of  seizure,  the  goods  be  condemned,  no  action  will  lie 
for  them.  But  if  there  be  no  condemnation,  and  the  goods 
were  not  liable  to  be  seised,  trespass  or  trover  will  Ue  against 
the  officer  for  themP.  But  by  stat.  19  G.  2.  c.  34.  s.  16,  if 
the  judge  certify  on  the  record,  that  there  wasaprobable  cause 
for  such  seizure,  then  the  plaintiff,  beside  his  ship  or  goods  so 
seized,  or  the  value  thereof,  shall  not  be  entided  to  above 
twopence  damages,  nor  to  any  costs  of  suit. 

Formerly,  if  soods  had  been  obtained  from  A.  by  frauds, 
and  pawned  to  B.,  without  notice,  and  A.  prosecuted  the 
offender  to  conviction,  and  got  possession  of  his  goods,  B. 
might  maintain  trover  for  them,  for  this  was  distinguishable 
from  the  case  of  felony,  where  the  owner's  right  of  restitution 
was  given  by  positive  statute  (21  H.  8.  c.  11.);  but  this  statute 
has  been  repealed  by  7  &  B  0. 4.  c.  27.  s.  1 ;  and  the  stat.  7  & 
8  O.  4.  c.  28.  s.  57,  substitutes  other  enactments  as  to  resti- 
tution, and  extends  them  to  the  case  of  goods  obtained  by 
fraud,  as  well  as  by  felony.  In  the  foregoing  case  the  abso- 
lute property  in  the  goods  was  obtained  by  fraud;  but  if  the 
vendor'  of  a  leasehold  estate  deUvers  the  conveyance  as  an 
escrow  to  take  effect  on  payment  of  the  residue  of  the  pur- 
chase money,  the  property  in  the  title  deeds  is  so  vested  in 
the  vendee,  that  the  vendor  obtaining  possession  of  them  and 
pawning  them,  confers  on  the  pawnee  no  right  to  detain  them 
after  tender  of  the  residue  of  the  purchase  money.    An  estate 

m HoTDblower  v. Proud,  2  B.  &  A.  327.  q  Parker  v.  Patrick,  5  T.  K.  175.  See 

n  PerBayley,  J.,  2  B.  &  A.  329.  n.  Irving  ▼.  MoUy,  7  Bin^h.  549.  and 

o  Bishop  V.  Shillito,  2  B.  &  A.  329  n.  Peer  ▼.  Humphrey,  2  Ad.  and  Ell. 

p  Tinkler  ▼.  Poole,  3  Wils.  146.  5  495,  ante  p.  1379. 

Burr.  2667.  r  Hooper  v.Ramsbottom,  6  Taunt  12. 
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was  conveyed  in  1803  by  J.  B.'  to  W.  H.,  who  in  1812  con- 
veyed it  to  A.  H.,  and  he  sold  it  in  1826  to  the  plaintiff. 
The  first  vendor  did  not  deliver  up  the  title  deeds.  In  1824 
he  was  sued  by  A.  H.^  the  then  owner  of  the  estate^  for  the 
deeds,  and  a  verdict  was  recovered  against  him,  but  the  judg- 
ment was  not  docquetted.  The  first  vendor  absconded,  and 
in  1825  obtained  a  sum  of  money  as  on  a  mortgage  of  the 
estate  from  one  of  the  defendants,  with  whom  he  deposited 
the  deeds.  On  trover  brought  in  1829,  after  demand  and 
refusal,  it  was  holden",  that  the  plaintiff,  being  the  legal 
owner  of  the  estate,  might  recover  ^e  deeds  without  tender- 
ing the  mortgage-money.  By  a  postnuptial  contract,  B.  con- 
veyed to  plaintiffs,  as  trustees  for  his  wife,  property,  the  title 
deeds  of  which  he  obtained  from  the  trustees  and  deposited 
with  the  defendants  as  a  security  for  money  advanced;  it  was 
holden^,  that  the  plaintiffs  were  entitled  to  maintain  trover 
for  the  deeds;  for  upon  the  deposit  the  defendant  acquired  no 
more  than  a  right  to  go  into  a  court  of  equity  to  compel  a  legal 
conveyance,  and  such  right  did  not  constitute  the  defendants 
purchasers  within  the  stat.  27  Eliz.  c.  4.  s.  2,  which  enacts 
'^  that  every  conveyance  of  land  made  for  the  intent  to  defiraud 
such  persons  as  have  purchased  in  fee  simple,  fee  tail,  for  lives 
or  years,  the  same  land  so  formerly  conveyed,  shall  be  deemed 
to  be  utterly  void.^'  As  the  master^  of  a  ship  has  no  general 
authority  by  law,  in  die  absence  of  his  employers,  to  sett  the 
ship  intrusted  to  his  care,  but  only  an  implied  authority  to 
act  for  the  benefit  of  the  concern,  exercising  a  sound  discre- 
tion, such  as  the  owner  himself  would  exercise  if  he  were 
upon  the  spot,  it  follows,  that  the  owner  of  a  ship  may 
recover  in  an  action  of  trover  the  value  of  the  same  firom  a 
vendee  claiming  by  purchase  from  the  master,  unless  the 
vendee  can  shew  that  the  ship  was  sold  by  the  master 
under  such  an  invent  necessity  as  would  have  induced  the 
owner  to  have  sold  the  ship  if  he  had  been  present.  8o 
although  the  captain  of  a  ship  find  it  impossible  to  reach  his 
port  of  destination,  he  has  not  any  implied  authority,  as  the 
agentof  the  shippers,  to  seU  the  cargo  for  their  benefit  in  a 
foreign  port  into  which  he  is  driven;  and  if  he  does  so, 
although  it  should  appear  that  he  acted  bond  fide  for  the  in- 
terest of  all  persons  concerned  in  the  adventure,  yet  such  sale 
will  be  considered  as  a  tortious  conversion,  for  which  the  ship- 
owner is  liable'. '  The  captain  of  a  ship  has  no  authority  to  sell 

•  Harrington  ▼.  Price   and   another,  ed.  6th :  and  5  Eap.  K.  P.  C.  65.  8.  C. 

8  B.  and  Ad.  170.  Reed  v.  Darby,  10  East,  143. 

t  Kerrison  ▼.  Dorrien,  9  Bing.  76.  x  Van  Omeron  v.  Dowick,  2  Campb. 

u  Hayman  v.  Moulton,  Abbott,  p.  8.  42. 
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the  cu^5  except  in  cases  of  absolute  necessity ;  and  therefore 
where^  ui  the  course  of  a  yo3^e  from  India,  the  ship  was 
wrecked  off  die  Cape  of  Oood  Hope,  and  some  indigo,  which 
was  part  of  the  cargo,  was  saved,  and  the  same  was  there  sold 
by  public  auction,  by  the  authority  of  the  captain,  acting  bond 
fide  according  to  the  best  of  hb  judgment,  for  the  benefit  of 
all  persons  concerned,  but  the  jury  found  that  there  was  no 
absolute  necessity  for  the  sale ;  it  was  holden*  that  the  pur- 
chaser at  such  sale  acquired  no  title,  and  the  indigo  having 
been  sent  to  this  country,  the  ori^nal  owners  were  held  en- 
titled to  recover  its  value.    As  to  the  master's  power  to  ^- 
poiheeate  his  carso,  see  ante,  p.  1050.  n.   A.  entrusted  B.  with 
goods  to  sell  in  Jndia^,  agreeing  to  take  back  from  B.  what  he 
diould  not  be  able  to  seU^  and  allowing  him  what  he  should 
obtain  beyond  a  certain  price,  with  liberty  to  sell  them  for 
what  he  could  set,  if  he  could  not  obtain  tliat  price.    B.  not 
having  been  able  to  sell  the  goods  in  India  himself,  left  them 
with  an  agent  to  be  disposed  of  by  him,  directing  t^e  agent  to 
remit  the  money  to  him  (B.)  in  England.    It  was  holden  that 
A.  could  not  maintain  trover  against  B.  for  the  goods.  Where 
goods  were  placed  in  the  hands  of  a  factor  for  sale,  and  he 
indorsed  the  bills  of  lading  to  the  defendants,  who  thereupon 
accepted  a  bill  for  him,  and  he,  at  the  same  time,  directed  the 
defendants  to  sell  the  goods  and  reimburse  themselves  the 
amount  of  the  bill  out  of  the  proceeds ;  it  was  holden  <^,  that 
the  defendants,  having  sold  the  goods,  could  not  be  sued  for 
them  in  trover  by  the  original  owner.    It  seems,  that  the 
original  owner  might  have  maintained  an  action  for  money 
had  and  received  for  the  proceeds,  and  that  the  defendants 
could  not  have  retained  the  amount  of  tiie  money  advanced 
to  the  factor.    Trover  will  not  lie  for  goods  irregularly  sold 
under  a  distress^;  the  statute  11  O.  3.  c.  19.  s.  19,  having 
declared  that  the  party  seUing  should  not  be  deemed  a  tres- 
passer ad  initiOy  and  having  given  an  action  on  the  case  to  the 
party  grieved  by  such  stde.    But  if  a  part^  pay  money  in 
order  to  redeem  his  goods  from  a  wrongful  distress  for  rent®, 
he  may  maintain  trover  asainst  the  wrong-doer.    So  trover 
will  lie  by  die  assignees  of  a  bankrupt  against  a  sheriff',  who 
seUs  goods  to  satisfy  an  invalid  as  weU  as  a  vaUd  execution 
against  a  bankrupt  in  order  to  recover  the  surplus. 

t  Freeman  and  another  ▼.  the  Eait  In-    c  Stiemeld  y.  Holden  and  othen»  4  B. 

dia  Company,  5  B.  and  A.  617.  and  C.  5. 

b  Bromley  v.  Cozwell,  2  Bos.  &  Pul.    d  Wallace  ▼.  King,  1  H.  Bl.  13. 

438.  e  Shipwickv.  Blanchard,  6  T.  R.  298. 

f  Stead  ▼.  Gascoigne,  8  Taunt  527. 
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IL  By  whom  and  agmmst  whom  trover  may  be  maintained. 

One  joint  tenant,  or  tenant  in  common,  or  parcener,  can- 
not bring  trover  against  his  companion  for  goods  remaining  in 
his  possession,  beotuse  the  possession  of  one  is  the  possession 
of  both;  if  trover  be  brought,  the  joint  tenancy,  &c.  is  good 
evidence  upon  the  plea  of  not  guilty  ff«  Upon  this  principle  it 
vras  holden^,  that  A.  a  member  of  an  amicable  society,  who 
had  been  entrusted  with  a  box,  containing  the  sums  of  money 
subscribed,  and  was  bound  bv  bond  to  keep  it  safely,  could 
not  maintain  trover  against  B.,  another  member  of  the  same 
society,  and  a  stranger,  in  a  case  where  B.  had  got  possession 
of  the  box,  carried  it  away,  and  delivered  it  to  the  stranger ; 
Buller,  J.  observing,  that  it  was  admitted,  that  one  of  the  de- 
fendants was  a  member  of  the  society,  and,  consequently,  had 
a  general  property  in  the  box ;  that  a  special  property  could 
not  give  a  right  in  this  action  against  a  general  property.  The 
custody  only  was  committed  to  the  plaintiff,  the  property  re- 
mained in  me  society.  If  after  an  act  of  bankruptcy,  but  be- 
fore commission,  a  person  sue  out  execution  against  the  goods 
of  the  bankrupt,  under  which  the  sheriff  without  notice  of  the 
act  of  bankruptcy  makes  a  seizure,  and  then  within  two 
months  a  commission  issues,  and  afterwards  the  sheriff  sells 
the  goods,  the  assignees  may^  maintain  trover  against  the 
sheriff.  After  an  act  of  bankruptcy  committed  by  one  of  two 
partners^,  joint  effects  were  sent  away,  which  came  to  the 
defendant's  hands ;  then  the  solvent  partner  died,  leaving  the 
defendant  his  executor,  and  aft;erwards  a  commission  of  bank- 
rupt was  taken  out  against  the  surviving  partner,  and  his 
estate  assigned  to  the  plaintifis ;  it  was  holden  that  they  were 
tenants  i|i  common  with  the  solvent  partner,  and  after  his 
decease  with  his  representatives,  by  relation  from  the  act  of 
bankruptcy;  and,  consequently,  could  not  maintain  trover 
against  the  defendant  daiming  under  such  solvent  partner. 
After  an  act  of  bankruptcy,  committed  by  one  of  two  partners^, . 
the  other  delivered  goods,  part  of  their  joint  property,  to  a 

g  2  Leon.  220.  case  278.  See  Stancliffe  k  Smith  and  others,  assignees,  Ac.  r. 

y.  Hardwicke,  2  Cr.  M.  and  R.  1.  Stokes,  1  East,  363.    See  Hogg  t. 

6  Tyr.  551.   post  under  tit.  Plea,  Bridges,  2  Moore,  (C.  P.)  122. 

p.  1402,  since  the  new  rules.  1    Smith  and  others,  assignees,  Blc.  v. 

h  Hollidaj  ▼.    Camsell   and   White,  Oriell,  1  Bast,  368.    See  Harvey  tr. 

I  T.  R.  658.  Crickett,  ante,  tit  Partners,  p.  1151. 
i  Garland  T.  Carlisle,  2  Cr.  A:M.31. 

in  error ;  diss.  4  justices.  See  ante, 

p.  232. 
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creditor^  for  a  joint  debt^  and  died,  and  afterwards  a  commis- 
sion issued  against  the  surviving  partner :  it  waa  holden,  that 
this  was  in  substance  the  same  with  the  preceding  case :  that 
the  creditor,  by  virtue  of  such  delivery  by  the  solvent  partner^ 
became  tenant  in  common  of  the  goods  with  the  assignees  of 
the  bankrupt  by  relation  from  the  act  of  bankruptcy,  which 
was  in  the  ufe-time  of  the  solvent  partner,  and  consequendy, 
that  the  assignees  could  not  maintain  trover  against  su^ 
creditor.     If  one  tenant  in  common  merely  takes  the  thing  in 
common  out  of  the  possession  of  his  companion,  and  carries 
it  away,  there  no  action  lies  by  the  other  tenant  in  common  ■% 
but  if  he  destroy  the  thing  in  common,  the  other  may  bring 
trespass  or  trover.    As''  where  it  appeared  that  one  tenant  in 
common  of  a  ship  had  forcibly  taken  it  out  of  the  possession 
of  his  companion,  and  secreted  it  from  him,  so  that  he  knew 
not  where  it  was  carried,  and  changed  the  name  of  it,  and  it 
afterwards  got  into  the  hands  of  a  third  person,  who  sent  it 
on  a  foreign  voyage,  where  it  was  lost,  Liord  King,  C.  J.  left 
it  to  the  jury,  whether,  under  the  circumstances,  the  destmo 
tion  was  not  by  the  defendant's  (the  tenant  in  common)  means; 
and  the  jury  finding  in  the  affirmative,  the  court,  on  motion 
for  a  new  tnial,  approving  of  the  chief  justice's  direction,  re- 
fused to  set  aside  the  verdict  (9).    The  preceding  case  pro* 
ceeded  upon  the  principle  that  tiiere  was  a  destruction  of  the 
subject  matter,  and  it  is  now  established,  that  one  tenant  in 
common  cannot  recover  for  a  chattel  in  trover  against  his 
companion,  without  £irst  proving  a  destruction  of  the  chattd, 
or  something  that  is  equivalent  to  it.     Hence,  where  one  of 
two  tenants  in  common  of  a  whale,  cut  it  up  and  expressed 
the  oil,  it  was  holden^,  that  such  alteration  in  the  form  of  the 
property  did  not  amount  to  a  tortious  conversion,  so  as  to 
enable  the  companion  to  maintain  trover ;  for  the  act  done 
was  an  application  of  the  whale  to  the  only  purpose  which 


m  Brammel  ▼.  Jones,  B.  R.  T.  22  6.  4  East,  121.  See  Barton  r.  Wi»«»»», 

3.  MS.  5  B.  and  A.  395.  and  Farrar  ▼.  Bes- 

n  Bamardiston  r.   Chapman,  C.  B.  wick,  1  M.  &  W.  688. 

Hil.  T.  1  G.  1.  cited  from  Ld.  C.  J.  o  Fenningi  ▼.  Ld.  Grenyille,  1  Taunt 

King's  MS.  in  Heath  ▼.  Hubbard,  241. 


(9)  It  seems  that  the  sale  of  the  whole  of  a  ship  by  one  who  is 
only  a  part  owner,  in  exclusion  of  the  right  of  another,  who  is  te- 
nant in  common  with  him,  is  not  equivalent  to  the  destruction  of  the 
subject  matter,  mediately  or  immediately,  so  as  to  enable  his  oo- 
tenant  to  maintain  trover  against  him  for  it,  4  East,  110.  See  dfo 
Graves  v.  Sawyer,  T.  Raym.  15. 
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coTild  make  it  profitable  to  the  owners,  and  tended  to  preserve 
it  instead  of  destroying  it,  which  one  tenant  in  common  was 
clearly  entitled  to  ao ;  and  as  the  parties  were  clearly  tenants 
in  common  of  the  whale,  they  became  tenants  in  common  of 
the  produce,  after  it  was  converted  into  oil.    N.  It  was  ad- 
mitted in  this  case,  that  the  taking  by  the. defendant,  and  the 
refusal  to  deliver  on  demand  made,  was  not  any  misfeasance 
in  a  tenant  in  common,  and  did  not  give  a  right  of  action. 
See  CkMtt  v.  Porter^  8  B.  and  C.  257,  where  it  was  holden, 
that  where  an  ancient  wall  was  pulled  down  by  one  of  two 
tenants  in  common  with  the  intention  of  rebuilding  it,  and  a 
new  wall  was  built  of  a  greater  height  than  the  old  one,  this 
was  not  such  a  total  destruction  of  the  wall  as  to  enable  one 
of  the  tenants  in  common  to  maintain  trespass  against  the 
other.    The  rule  that  one  tenant  in  common  cannot  bring 
trover  against  his  companion,  holds  only  in  those  cases  where 
the  law  considers  the  possession  of  one  to  be  the  possession  of 
both.     HenceP,  where  A.  is  tenant  in  fee  of  one  fourth  part 
of  an  estate,  and  B.  tenant  in  common  with  him,  of  the  other 
three  parts,  far  a  term  of  yearSy  without  impeachment  of 
waste,  if  A.  cut  down  any  trees,  and  B.  take  them  away,  A. 
may  maintain  trover ;  for  though  B.,  being  dispunishable  of 
waste,  might  cut  down  what  trees  he  would,  yet  trees  having 
an  inheritable  quality,  and  B.  not  having  any  interest  in  the 
inheritance,  he  cannot  take  the  trees  when  felled  by  him  who 
has  the  inheritance,  and,  consequentiy,  his  possession  being 
tortious  cannot  be  said  to  be  the  possession  of  the  other.     It 
is  to  be  observed  also,  that  if  one  joint-tenant,  &c«  bring 
trover,  without  his  companion,  against  a  stranger,  the  defen- 
dant cannot  ^ve  the  joint-tenancy,  &c.  in  evidence  an  the 
general  issue,  so  as  to  bar  the  plaintiff  of  his  action,  but  only 
to  prevent  him  from  recovering  any  more  than  his  own  share 
in  the  value  of  the  property  in  question  4;  for  it  is  a  general 
role,  that  the  defendant  can  avail  himself  of  an  objection  of 
this  sort,  viz,  that  aU  the  part  owners  in  a  chattel  have  not 
joined  in  an  action  qf  trespass  or  tort,  brought  in  respect 
iff  such  chattel,  by  a  plea  in  abatement  only^ ;  and  if  one  of 
two  part-owners  of  a  chattel  sue  alone  for  a  tort,  and  the 
defendant  do  not  plead  in  abatement,  the  other  part-owner 
may  afterwards  sue  alone,  and  the  defendant  cannot  plead  in 
abatement  of  such  action  ■•  Trover  will  lie  against  a  corporation^ 


p  Weit  y.  Pamore,  at  Exeter,  per 
Thurton,  J.  Salk.  MS.  Bull.  N.  P.  35. 

q  Nelthorpe  ▼.  Farrington,  2  Ley.  1 13. 
Adm.  in  Bamardigton  y.  Chapmao, 
C.B.H.T.  I  G.l.  cited  in  4 East,  121. 


r  Blozam  y.  Hubbard,  5  East,  420. 
a  $ed(^ortb  y.  Oyerend,  7  T.  R.  279. 
t  Yarooroughy.  TheBankofBnylandy 
16  East,  6. 
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III.  T%e  Declaraium—Pleay  and  herein  of  the  New  Rule9 — 
Defence,  and  herein  of  the  Doctrine  of  Lien9 — Evi- 
dence— Of  staying  the  Proceedinge — Damagee — CqUb 
— Judgment, 

Venue. — This  is  a  transitory  action^  and  the  venue  may  be 
laid  in  any  county^  The  declaration  states^  that  the  pkuntiff 
was  lawfully  possessed  of  the  goods  in  question  (10)^  as  of  his 
proper  goods  and  chattels  (11)^  and  that  being  so  possessed, 
ne  casually  lost  them,  and  Uiat  they  came  to  die  hands  aind 
possession  of  the  defendant,  by  finding(12),  who  afterwards  (13) 
converted  (14)  them  to  his  own  use. 

a  Brown  y.  Hedg«t,  Salk.  290. 


(10)  The  goods  in  question  should  be  described  with  sach  conve- 
nient certainty,  that  the  jury  may  know  what  is  meant,  hut  in  this 
action  the  same  accuracy  and  precision  are  not  required  as  ia  the 
action  of  detinue,  which  is  for  tiie  recovery  of  the  things  themselveB 
in  specie,  if  to  be  had.  Hence,  a  declaration  in  trover  for  twenty 
ounces  of  doves  and  mace*,  ten  pair  of  curtains  and  valance f,  for 
a  parcel  of  diamonds  t,  for  the  furniture,  apparel,  &c.  belonging  to 
such  a  ship§,  hae  been  holden  good. 

(11)  The  omission  of  the  words  "as  of  his  proper  goods,"  is 
cured  by  verdict,  Jones  v.  Winkworth,  Hardr.  111.;  but  fatal  after  a 
judgment  by  default.     Swallow  v.  AyncUff,  B.  R.  M.  2  G.  2.  MSS. 

(12)  The  conversion  is  the  gist  of  the  action,  and  the  manner  in 
which  the  goods  came  to  the  hands  of  the  defendant  is  only  induce- 
ment ||  ;  and,  therefore,  the  plaintiff  may  declare  that  the  goods  came 
to  the  possession  of  the  defendant  generally  or  specially,  by  finding, 
(though  the  defendant  came  to  the  goods  by  delivery^,)  or  that  the 
defendant  fraudulently,  at  cards,  won  money  of  the  plaintiff  from 
the  wife  of  the  plaintiff**. 

(13)  In  the  declaration  the  conversion  was  laid,  under  a  scilicet, 
to  be  on  a  day  before  the  trover  ft .  Upon  motion  in  arrest  of  judg-. 
ment,  the  declaration  was  holden  to  be  good,  for  the  postea  eonvertii 
is  sufficient,  and  the  scilicet  is  void. 

(14)  Though  it  be  necessary  to  allege  a  day  and  place  of  con- 

•  Hartford  v.  Jones.  Salk.  664. 

t  Taylor  v.  Wells,  2  Saund.  74. 

I  White  V.  Graham,  Str.  827.    Lord  Raym.  1530. 

I  Nightingale  ▼.  Bridges,  Garth.  131. 

|]  Isaack  ▼.  Clark,  2  Bnlstr.  306. 

%  2  Bnlstr.  313.  per  Coke,  C.  J. 

*•  Yid.  Ent.  265. 

ft  Tesmond  v.  Johnson^  Cro.  Jac.  42S. 
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lliis  is  the  substance  of  the  declaration  in  common  cases. 
Where  the  action  is  brought  by  an  executor,  administrator, 
or  the  assignees  of  a  bankrupt,  the  character  in  which  the 
parties  sue  must  of  course  appear  on  the  face  of  the  declara- 
tion. Care  must  be  taken  to  state  the  possession  to  be  in  the 
person  to  whom  the  property  belongs.  In  an  action  of  trover 
Dy  the  assignee  of  bankrupt  partners^,  the  declaration  con- 
sisted of  one  count  only,  in  which  the  possession  was  stated 
to  be  in  the  partners.  It  appeared  in  evidence,  that  the 
greater  part  of  the  goods  in  question  belonged  to  one  of  the 
partners  only,  before  the  commencement  of  the  partnership^ 
and  had  never  been  brought  into  the  partnership  fund.  It 
was  proved,  that  the  residue  of  the  goods  was  part  of  the 
joint  estate.  Per  Kenyon,  C.  J.  Tne  plaintiff  under  this 
declaration  is  entitled  to  recover  the  value  of  such  goods  only 
as  have  been  proved  to  belong  to  both  the  partners  as  part- 
ners. Had  there  been  a  count  in  the  declaration,  stating  the 
possession  in  the  assignee,  as  this  was  a  joint  commission, 
and  the  assignment  under  such  commission  passes  both  se- 
parate and  joint  effects^^,  the  whole  might  have  been  reco- 
vered ;  as  it  is,  the  verdict  must  be  for  that  part  only  which 
has  been  proved  to  be  the  property  of  the  partners.  The 
jurv  found  a  verdict  accordingly.  In  trover  by  husband  and 
wirc,  the  declaration  ought  not  to  allege  the  possession  in 
them  both^,  nor  state  tne  damage  to  have  accrued  to  them 
both* ;  for  the  law  transfers,  in  point  of  ownership,  the  whole 
interest  to  the  husband.  If  trover  be  brought  against  hus- 
band and  wife,  and  it  is  alleged  in  the  declaration  that  they 
converted  the  goods  to  their  own  use,  formerly  the  judg« 
ment  might  have  been  arrested^  or  reversed?  on  writ  of  error, 

b  Cock,  assignee  of  Kent  and  Pember-  d  Per  Yelverton,  J.  Yelv.  165. 

ton,  ▼.  Tunno,  London  Sittings  after  e  Salk.  114. 

H.  T.  41  G.  3.  B.  R.  Kenyon,  C.  J.  f  Rhemes  ▼.  Humphreys,   Cro.  Can 

BfSS.  254.                     ^ 

c  Exp.  Cook,  2  P.  Wms.  600.     See  g  Beny  v.  Nevys,  Cro.  Jac- 661 .  Perry 

also  4  Burr.  2176.  S.  P.  per  Lord  ▼.  Diggs,  Cfo.  Car.  404.  S.  P. 

Mansfield,  C.  J. 


version*,  (or  of  a  request  and  refusal,  which  is  tantamoantf,)  yet 
as  it  is  a  transitory  action,  the  conversion  may  be  laid  here,  and 
proved  in  Ireland  t- 

•  Hubbard's  case,  Cro.  Eliz.  78. 

t  Wilson  V.  Chambers,  Cro.  Car.  262. 

J  Brown  v.  Hedges,  Salk.  290. 

2  Z  2 
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but  the  law  is  otherwise  now^  (15).  It  seems^^  as  the  ccm- 
-version  is  a  tort,  that  the  wife  may  be  chai^ged  with  it  in  the 
same  manner  as  with  a  trespass ;  that  is,  the  declaration  may 
state,  that  the  husband  and  wife  converted  the  goods^  omit- 
ting the  words,  to  their  own  use. 

Plea,  and  herein  of  the  New  Rules, 

The  general  issue  in  this  action  is  not  guilty.  By  R.  G.  H.  T. 
4  W.  4.  IV.  1.,  in  an  action  for  converting  the  plaintiff's 
goods,  the  plea  of  not  guilty  shall  operate  as  a  denial  of  the 
conversion  only,  and  not  of  the  plaintiff's  tide  to  the  goods  ; 
and  by  IV.  2.,  all  matters  in  confession  and  avoidance  shall  be 
pleaded  specially  as  in  actions  of  assumpsit.  Where^  the 
plaintiff  in  trover  claims  under  a  sale,  the  defendant,  under  a 
plea  that  the  goods  are  not  the  plaintiff's  property,  cannot 
shew  the  sale  to  have  been  fraudulent ;  the  fraud  must  be 
pleaded  specially.  The  plea^  of  no  property  in  the  plaintiff 
means  no  property  as  against  the  defendant.  Since  die  new 
rules,  a  defendant  who  pleads  not  guilty  alone  in  an  action  of 
trover*^,  admits  thereby  that  the  plaintiff  has  some  property 
in  the  goods,  in  respect  of  which  he  would  be  entided  to  reco- 
ver against  the  defendant;  but  such  admission  does  not  pre- 
clude the  defendant  from  shewing  that  he  is  tenant  in  common 
with  the  plaintiff;  if,  however,  there  has  been  a  conversion  in 
fact,  as  by  seizure  and  sale,  he  must  justify  such  conversion 
specially  by  way  of  confession  and  avoidance,  and  he  cannot, 
under  the  plea  of  not  guilty,  shew  that  he  was  justified,  as 
tenant  in  common  with  the  plaintiff,  in  committing  the  con- 
version in  fact.    The  conversion'^  which  is  put  in  issue  by  the 

h  Keyworthv.Hill,  3  B.  and  A.  686.  tn  Standiffe  v.  Hardwick,  2  Cr.  M.  k. 

i    Drapery.  Folkes.Yelv.  105.    Anon.  R.  I. ;  5  Tyr.  551.    And  see  Fanar 

1  Vent.  24.  ▼.  Beswick,  1  M.  &  W.  682. 

k  Howell  V.  White,  1  M.  &  Rob.  400.  n  S.  C. 
1   Nioolls  T.  Bastaid,  2  Cr.  M.  &  R. 

659;  ITyr.  atG.  156. 


(15)  So  in  trespass*  against  baron  and  feme  for  entering  an  bouse, 
and  taking  goods,  the  declaration  stated,  that  they  converted  the 
goods  to  their  own  use ;  on  motion  in  arrest  of  judgment,  the  deda- 
ration  was  holden  good ;  for  the  conversion  in  this  case  is  not  the 
gist  of  the  action,  and  the  action  being  maintainable  for  entering  the 
house  and  taking  the  goods,  the  court  will  intend  that  the  damages 
were  given  for  ti^ose  trespasses  only. 

*  Smalley  v.  Kerfbot,  Str.  1994.  Andr.  242. 8.  C.  PuUen  y.  Palmer,  Bull.  N.  P. 

46.  S.  P. 


TROVER.  1403 

jdea  of  not  guilty^  since  the  jiew  rules^  is  a  conversion  in  fact, 
and  not  merely  a  wrongful  conversion ;  and  wherever  there 
has  been  a  conversion  in  fact,  and  the  defendant  insists  that 
such  conversion  was  lawful,  he  must  confess  and  avoid  it,  by 
pleading  speciaUy  the  right  or  title  by  which  he  was  justified 
m  the  conversion.  The  defendant  may  plead  die  statute  of 
limitations^,  viz.  that  the  cause  of  action  did  not  accrue  at 
any  time  within  six  years  next  before  the  commencement  of 
the  plaintiff's  action.  Where  the  plea  was,  that  the  cause  of 
action  did  not  accrue  within  six  years  next  before  the  exhi- 
biting of  the  plaintiff's  bill,  and  the  declaration  was  filed 
generally  as  of  Michaelmas  Term,  it  was  holdenP,  that  defen- 
dant might  give  evidence  of  die  time  when  it  was  actually 
filed,  in  order  to  support  the  allegation  in  his  plea.  The  sta- 
tute is  a  bar  to  an  action  commenced  more  than  six  years 
afler  the  conversions^  although  the  plaintiff  did  not  know  of 
the  conversion  until  within  that  period,  the  defendant  not 
having  practised  any  fraud  to  prevent  the  plaintiff  from  ob- 
taining that  knowledge  at  an  earlier  period.  Where  an  execu- 
tor, several  years  before,  had  lefl  some  goods  in  the  house,  by 
the  consent  of  the  heir^,  who  used  them  afterwards,  and  within 
six  years  of  the  action  brought,  the  executor  demanded  the 
goods,  and  the  heir  refused  to  deliver  them,  whereupon  trover 
was  brought  and  the  statute  of  limitations  pleaded ;  it  was 
holden,  that  the  user  be/ore  the  demand  was  neither  a  con- 
version, nor  any  evidence  of  it ;  for  it  was  with  the  consent  of 
the  executor  until  that  time :  and  the  demand  being  within  six 
years,  the  refusal,  which  ensued  it,  and  which  was  the  only 
evidence  of  a  conversion  in  the  case,  was  within  the  six  years ; 
and  if  a  trover  be  before  the  six  years,  and  a  conversion  after, 
the  statute  cannot  be  pleaded.  Bankruptcy  of  the  defendant, 
after  the  cause  of  action  accrued,  cannot  be  pleaded,  because 
the  damages  in  trover  are  uncertain". 


.  Defence,  and  herein  of  the  Doctrine  of  Liens. 

The  most  usual  defence  to  this  action  is,  that  the  defen- 
dant has  a  lien  on  the  goods,  or  a  right  to  detain  them.  It 
will  be  proper,  therefore,  to  inquire  under  what  circumstances 
a  party  may  insist  on  tins  defence.    There  are  two  species  of 

o  21  Jac.  1.  c.  16.  J.  ID  Topham  t.  Braddick,  1  Taunt, 

p  Grander  t.  Qeorge,  6  B.  and  C.  149.  577.    See  Philpott  y.  Kelley,  3  Ad. 

q  lb.  ft  EU.  106.  4  Nev.  k  M.  611.' 

r  Wortlex  Montague  y.  Lord  Sand-  a  Parktr  v.  Norton,  6  T.  R.  695. 
wich,  7  Mod.  99.  died  by  Lawrence, 
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liens  known  to  the  law^  namely^  particular  liens  and  ffenend 
liens^.  Particular  liens  are,  where  persons  claim  a  right  to 
retain  goods,  in  respect  of  labour  or  money  expended  on  such 
goods,  and  these  liens  are  favoured  in  law.  General  liens  are 
claimed  in  respect  of  a  general  balance  of  account;  and  these 
are  founded  on  express  agreement,  or  are  raised  by  implica- 
tion of  law,  firom  the  usage  of  trade,  or  from  the  course  of 
dealing  between  the  parties,  whence  it  may  be  inferred,  that 
the  contract  in  question  was  made  with  reference  to  their 
usual  course  of  dealing.  By  the  common  law,  where  a  party 
is  obliged  to  receive  goods,  he  is  also  entitled  to  retain  them 
for  his  indemnity  (16).  Upon  this  principle,  it  has  been 
holden,  that  common  carriers^  (17)  and  innkeepers  have  a 
particidar  lien  on  the  goods  intrusted  to  their  care.  In  like 
manner,  millers  have  a  particular  hen  on  the  produce  of  com, 
which  they  have  ground,  for  the  price  of  grinding^.  So  a 
shipwright T  has  a  lien  upon  a  ship  for  repairs.  A.  person', 
who  by  his  own  labour  preserves  goods,  which  the  owner,  or 
those  entrusted  with  the  care  of  them,  have  either  abandoned 
in  distress  at  sea,  or  are  unable  to  protect  and  secure,  is  enti- 
tled by  the  common  law  of  England  to  retain  the  possession 
of  the  goods  saved,  until  a  proper  compensation  is  made  to 
him  for  his  trouble  (18).    The  reason  of  this  rule  is  obvious ; 

t  Per  Heath,  J.  3  Bos.  k  Pul.  404.  z  Exp.  Ockenden,  I  Atk.  235. 

and  per  Kenyon,  C.  J.  1  Eap.  N. P.  C.  y  Francklin  y.  Hosier,  4  B.  and  A.  341 . 

100,  per  Lord  Mansfield,  C.J.  4  Burr,  z  Per  Holt,  C.  J.  in  Hartfort  t.  Jones, 
2221.  Lord  Raym.  393.  Salk.  664.  Abbott, 

u  Skinner  V.  Upshaw,  Lord  Raym.  752.        398.  ed.  5th. 


(16)  It  was  said  by  Ryder,  C.  J.  delivering  the  opinion  of  the 
court  in  JBr^fum  v.  Currant,  T.  28  and  29  G.  2.  B.  R.  MSS.  that  he 
had  not  found  it  laid  down  as  a  general  rule,  that  the  remedy  by 
retainer  was  co-extensive  with  the  obligation  to  receive  goods.  But 
see  Lord  Raym.  867. 

(17)  See  further  as  to  the  lien  of  carriers,  ante,  tit.  Carriers. 
Sect.  III.  p.  408,  and  Rush/orth  v.  HadfiM,  7  East,  224. 

(18)  By  Stat.  26  G.  2.  c.  19.  s.  5.  it  is  enacted,  "that  in  case 
any  person  not  employed  by  the  master,  mariners,  or  owners,  or 
other  persons  lawfully  authorized,  in  the  salvage  of  any  ship,  ots  the 
cargo  or  provision  thereof,  shall,  in  the  absence  of  persons  so  em* 
ployed  or  authorized,  save  any  such  ship  or  goods,  and  cause  the 
same  to  be  carried  for  the  benefit  of  the  proprietors,  into  port,  or  to 
any  adjoining  custom-house  or  place  of  safe  custody,  immediately 
giving  notice  thereof  to  some  justice,  magistrate,  custom-house  or 
excise  officer,  or  shall  discover  to  any  such  magistrate  or  officer, 
where  any  such  effects  are  wrongfully  bought,  sold,  or  concealed. 
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goods  carried  by  sea  are  necessarily  and  unavoidably  exposed 
to  the  perils  which  storms^  tempests^  and  accidents^;  (rar  be- 
yond the  reach  of  human  foresight  to  prevent,)  are  hourly 
creating,  and  against  which  it  too  often  happens,  that  the 
greatest  diligence,  and  the  most  strenuous  exertions  of  the 
mariner  cannot  protect  them.  When  goods  are  thus  in  im- 
minent danger  of  being  lost,  it  is  most  frequently  at  the 
hazard  of  the  lives  of  diose  who  save  them,  that  thev  are 
saved.  Principles  of  public  policy  dictate  to  civilized  and 
commercial  countries,  not  only  the  propriety^  but  even  the 
absolute  necessity  of  establishing  a  liberal  recompense  for 
the  encouragement  of  those  who  engage  in  so  dangerous  a 
service. 

There  cannot  be  any  Hen,  unless  there  is  possession.  The 
defendant  was  the  owner  of  a  ship,  B.  was  tiie  charterer,  and 
for  one  sum  of  2100/.,  to  be  paid  by  bills  at  different  periods^ 
B.  was  to  have  the  use  of  the  ship  for  the  voyage  out  to  the 
Cape  of  Good  Hope  and  home  to  London.  A  quantity  of 
goods  belonging  to  B.  formed  part  of  the  homeward  cargo. 
B.  having  become  a  bankrupt  shortly  before  the  vessel  left 
the  Cape  on  her  homeward  voyage,  the  defendant,  on  her 
arrival  at  the  port  of  London,  seized  B.^s  goods.  The  plain- 
tiffs, the  assignees  of  B.,  demanded  the  goods,  and  tendered 
a  sum  of  money,  but  not  equal  in  amount  to  that  in  respect 
of  which  the  defendant  claimed  a  lien  on  the  goods.  But 
the  court  were  of  opinion^,  that  the  defendant  was  not  enti- 
tled to  any  lien;  for  B.,  the  bankrupt,  was  the  owner  of  the 
ship  for  the  voyage;  that  having  put  his  own  goods  on  board 
his  own  ship,  the  master  and  crew  ought  to  have  obeyed 
him  until  the  voyage  was  ended^  which  was  not  until  a  ftdl 
delivery  was  made  of  the  goods;  and  until  that  time  posses- 
sion of  the  ship  did  not  revert  to  the  defendant  But  a  mas- 
ter of  a  vessel"  being  turned  out  of  possession,  upon  the  ves- 
sel's being  captured,  does  not  depnve  him  of  his  lien  for  the 
freight,  in  case  of  her  recapture. 

c  Nicbolfony.  Chapman,  2H.  B1.254.  e  Ezp.  Cheesman  reWelfitt,  2  Eden 
d  Hutton  V.  Biagg,  7  Taunt  14.  C.  T.  N.  181. 


such  persons  shall  be  entitled  to  a  reasonable  reward  to  be  paid  by 
the  master  or  owner  of  the  vessel  or  goods,  and  to  be  adjusted  in 
case  of  disagreement  about  the  quantum,  in  the  same  manner  as  sal- 
vage is  to  be  adjusted  or  paid  by  stat.  12  Ann.  st.  2.  c.  18.  or  by 
Stat.  26  G.  2.  c.  19." 
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As  to  general  liens»  it  has  been  determined,  that  the  attor- 
neys and  solicitors  of  the  different  courts  have  a  lien  on  all 
papers  remaining  in  their  hands,  and  judgments  recovered^ 
for  their  costs^(19).  An  attorney  has  a  lien  for  his  general 
balance  on  papers  of  his  clients,  which  come  to  his  hands  in 
the  course  of  nis  professional  employment;  therefore  where 
C.  gave  his  attorney  a  specific  sum  tor  the  purpose  of  satis- 
fying a  debt  for  which  an  execution  had  issued  against  his 
SK>ds  at  the  suit  of  B.,  and  the  attorney  paid  the  money  to 
,,  who  thereupon  delivered  to  him  a  lease  which  had  been 
deposited  by  C.  with  B.  as  a  security  for  the  debt;  it  was 
holdenS,  that  the  attorney  had  a  lien  on  it  for  his  general  ba- 
lance due  from  C;  and  that  such  lien  was  not  extinguished 
by  his  havipg  taken  acceptances  from  C.  for  the  amount  of 
that  balance  before  the  lease  came  into  his  hands ;  some  of 
those  acceptances,  when  the  lease  did  come  to  his  hands,  having 
been  dishonoiured,  and  one  of  them  taken  up  by  the  attorney. 
The  lien  which  an  attorney  has  on  the  papers  in  his  hands,  is 
only  commensurate  with  tne  right  which  the  party  delivering 
the  papers  to  him  has  therein.  Every  one,  whether  attorney 
or  not,  has,  by  the  common  law,  a  uen  on  the  specific  deed 
or  paper  deUvered  to  him  to  do  any  work  or  business  thereon, 

f  MilcheU  v.  Oldfield,  4  T.  R.  123.        g  Stevemon  t.  Blakelock,  1  M.  and  8. 

535. 

(19)  But  in  one  case,  where  A.  purchased  the  interest  of  a  lease 
for  years,  and  the  writings  were  left  in  the  hands  of  B.  an  attorney, 
to  (haw  an  assignment  of  the  lease;  B.  drew  the  assignment,  and  it 
was  sealed,  but  B.  refused  to  deliver  it,  until  A.  paid  for  the  draw- 
ing, &c.;  upon  which  A.  brought  trover  against  B.  for  the  deed: 
Holt,  C.  J.  held,  that  the  action  would  lie;  because  B.  might  have 
an  action  for  what  he  deserved,  but  that  he  could  not  detun  for  it. 
Anon.  Pasch.  6  W.  &  M.  at  Nisi  Prius,  Ex  rel.  Mr.  Place,  1  Ld. 
Raym.  738.  Plaintiff  having  contracted  to  purchase  an  estate  of  B., 
had  the  deeds  of  conveyance  prepared  at  his  own  expense  and  sent 
them  to  B.  for  execution.  B.  executed  and  gave  them  to  a  servant 
to  be  sent  back.  The  servant  delivered  them  to  defendant,  an  attor- 
ney, who  had  a  demand  upon  B.  for  business  done  in  his  profession. 
No  directions  were  given  to  the  defendant  to  retain  the  deeds,  tmtil 
the  purchase  money  should  be  paid.  Some  necessary  parties  refused 
to  execute  the  deeds,  and  plaintiff  having  abandoned  the  contract, 
demanded  the  deeds  from  defendant,  who  refused  to  deliver  them  up, 
claiming  to  have  a  lien  for  his  demand  against  B.  In  trover  for 
deeds  and  stamped  pieces  of  parchment,  it  was  holden*,  that  the 
plaintiff  was  entided  to  recover  the  deeds  at  all  events  in  a  cancdled^ 
if  not  in  an  uncancelled  state.    Littledale  J.  dubitante. 

•  E«iail«  T.  Oxeiihan,  3  B.  Id  C.  225. 


■^  .»  i'[  n  l}tf  ••.  "■  •  f  v; 
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but  not  on  other  muniments  of  ihe  same  party,  unless  the 
person  claiming  the  lien  be  an  attorney  or  solioitor'^.  So 
where  a  banker  has  advanced  money  to  a  customer^,  he  has  a 
lien  upon  aU  the  securities  which  come  into  his  hands  be- 
longing to  that  person,  for  the  amount  of  his  general  balances 
unless  there  be  evidence  to  shew,  that  he  received  any  par- 
ticular security,  under  special  drcutnstances,  which  would 
take  it  out  of  the  general  rule.  But  a  banker  has  no  Uen^  on 
muniments  casually  left  in  his  shop  after  he  has  reftised  to  ad- 
vance money  on  them  as  a  security.  Where  a  mortgage  deed 
was  ddivered  to  an  appraiser  to  obtain  the  money,  which, 
after  several  applications,  he  failed  in  doing;  it  was  holden^, 
that  he  could  not  retain  the  deed  as  a  hen  for  the  compensa- 
tion for  his  trouble,  there  being  no  work  done  on*  the  subject 
matter  in  dispute.  A  cahco  printer  has  a  Uen  upon  the  linen 
in  his  possession"^,  for  the  general  balance  of  his  account,  for 
work  done  in  the  course  of  that  business.  So  a  printer  em- 
ployed to  print  certain  numbers^  but  not  all  consecutive  num- 
oers,  of  an  entire  work,  has  a  lien  upon  the  copies  not  deli- 
vered, for  his  eeneral  balance  due  for  printing  the  whole  of 
the  numbers'^.  In  like  maimer  it  has  been  determined,  that  dy- 
ers^, fiekctorsP,  (20),  and  wharfingers  4,  have  hens  for  their  general 
baknoe;  but  not  a  ftdler'  or  a  pubhc  warehouse-keeper  in 
London*. 

Where  the  defendants,  as  brokers,  contracted  for  a  quan- 
tity of  staves  to  remain  on  the  premises  of  the  vendor  rent- 
free,  for  one  month,  and  after  that,  at  a  certain  rent  to  be  paid 
by  then*  principal,  who  subsequently  gave  orders  for  a  removal 
of  part,  and  directed  that  the  residue  should  not  be  removed 
until  farther  orders  firom  him;  it  was  holden^,  that  never  hav- 
ing, in  fact,  been  in  the  possession  or  control  of  the  brokers, 

h  HolliB  T.  Claridge,  4  Taunt  807.  lien  independent  of  this  luagv.  Cloae 

i  DaTis  ▼.  Bowsher,  5  T.  R.  488.  y.  Waterhouie,  6  East  523  (n). 

k  Lucas  V.  Dorrien,  7  Taunt.  278.  p  Kruger    v.  Wilooz,    Ambl.    252. 

1  Bandenon  y.  Bell,  2  Cr.  &  M.  304.  Gardener  ▼.  Coleman,  cited  1  Burr, 

m  Exp.  Andrews,  21  June,  1764,  per  494,  and  6  East,  28.  per  Buller,  J. 

Lord  Northin^n,  C.  Co.  B.  L.  429.  8.  P. 

edit.  6th.     Weldon  y.  Gould,  3  Esp.  q  Naylor  y.  Mangles,  1  Esp.  N.  P.  C. 

N.  P.  C.  268.  Kenyon,  C.  J.  109. 

n  Blake  y.  Nicholson,  3  M.  and  S.  r  Rose  y.  Hart,  8  Taunt.  499,  2  Moore, 

167.  547. 

o  Saville  v.  Barchard,  4  Esp.  N.  P.  C  s  Leuckhart  y.  Cooper,  3  Bingh.  N.  C 

53.  Kenyon,  C.  J.;  eyidence  baying  103. 

been  giyen  of  the  usage  of  the  trade;  t  Taylor  y.  Robinson,  2  Moore,  (C.  P.) 

but,  according  to  Bennett  y .  Johnson,  730. 

3  Doug.  387,  dyers  baye  not  a  geneiml 

(30)  See  farther  as  to  the  lien  of  lictorB,  ante,  tit.  Factors^  p.  826. 
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they  had  not  a  Uen  on  ihe  goods  for  Cbeir  general  balance*. 
The  master  of  a  vessel  has  a  lien  on  the  trunk  of  a  peraon 
whom  he  has  conveyed  in  his  vessel^  until  a  reasonable  sum 
has  been  tendered  for  the  passage^.  N.  It  did  not  2q[>pear  in 
this  case,  what  were  the  terms  of  the  contract:  but  it  was 
proved,  that  the  defendant  had  brought  the  plaintiff,  and  his 
trunk  containing  his  wearing  apparel,  home  in  his  vessel  from 
the  Brazils  to  London;  IST.  had  been  paid  by  the  plaintiff^ 
but  the  defendant  claimed  15/.  more,  and  insisted  on  detain* 
ing  the  trunk  until  the  rest  was  paid.  It  was  proved,  that  50£. 
was  a  reasonable  sum  for  the  conveyance  of  the  plaintiff.  But 
the  master  of  a  ship  has  not  a  lien  on  the  ship^  for  money 
expended  or  debts  mcurred  by  him  for  repurs  done  to  it  on 
the  voyage.  Nor  has  he  a  lien  on  the  freight!  for  his  wages, 
or  for  his  disbursements  on  accoimt  of  the  ship  during  the 
voyage,  or  for  the  premiums  paid  by  him  abroad  for  the  pur- 
pose of  procuring  the  cargo.  A  house  of  public  entertain^* 
ment  in  London,  where  beds,  provisions,  &c.  are  furnished  for 
all  persons  paying  for  the  same,  but  which  was  merely  called 
a  tavern  and  coffee-house,  and  was  not  frequented  by  stage 
coaches  and  waggons  from  the  country,  and  which  had  no 
stables  belonging  to  it,  is  to  be  considered  as  an  inn',  and  the 
owner  is  subject  to  the  habihties  of  innkeepers,  and  has  a  lien 
on  the  goods  of  his  guest  for  the  payment  of  his  bill ;  and  that, 
even  where  the  ffuest  did  not  appear  to  have  been  a  traveller, 
but  one  who  had  previously  resided  in  furnished  lodgings  in 
London.  Policy  orokers  have  a  lien  for  their  general  ba- 
lances  even  as  against  agents  who  do  not  disclose  their  prin- 
cipals° ;  but  not  where  they  have  notice,  that  the  person  who 
employs  them  acts  merely  as  an  agent^;  and  it  has  been 
holden,  that  where  an  English  subject,  in  time  of  war,  in- 
formed the  broker,  that  the  property  insured  was  neutral,  that 
was  a  su£Bicient  indication  to  the  broker,  that  the  party  acted 
as  agent^.  If  the  broker^  has  lost  by  his  own  act  the  right  to 
retam  as  a  lien,  upon  which  he  relies  in  his  plea  under  a  par- 
ticular custom  of  the  city  of  London,  he  will  not  be  allowed 
to  desert  his  plea  of  lien  and  rest  his  defence  upon  another 
and  totally  distinct  ground  {e.g.  aright  to  retain  the  property 

u  Wolf  T.  Summers,  2  Campb.  631.  b  Mann  t.   Forrester,  4  Campb.  60. 

Lawrence  J.  Westwood  y.  Bell,  ib.  349. 

X  Hnssey  t.  Christie,  9  East,  426.  c  Maans  v.  Henderson,  1  Ea^  335w 

y  Snuth  ▼.  Plumer,  1  B.  &  A.  575.  Snook  y.  Davidson,  2  Can^.  218. 

z  Thompson  v.  Lacy,  3  B.  ft  A.  283.  See  also  2  Campb.  607. 

a  Whitehead  y.  Vaughan,  B.  R.  T.  25.  d  Snook  y.  Dayidson,  ub.  sup. 

G.  3.  Co.  B.  L.  566.  5th  Ed.  e  Hewison  y.  Gruthrie,  2  3infh.  N.  C. 

760. 
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for  a  balance  due  to  him  on  mutual  credit)^  without  specially 
pleading  it.  A  stereotype  printer  has  no  general  hen'  on 
stereotype  plates  not  manufactured  by  himself^  but  put  into 
his  hands  to  print  from.  If  a  broker  haying  a  lien  on  a  pohcy 
part  with  it,  his  hen  8^  revives  on  repossession.  But  if  a  party 
having  a  lien  on  goods  causes  them  to  be  taken  in  execution 
at  his  own  suit,  and  purchases  them,  he  thereby  loses  his 
Uen'^,  although  the  goods  are  never  removed  off  the  premises. 
If  a  person^  having  a  hen  abuses  it  by  pledging  the  goods, 
the  owner's  right  to  the  possession  revives,  and  he  may  main- 
tain trover. 

A.  commissioned  B.  to  sell  a  ship,  and  having  deposited 
her  register  with  him  for  that  purpose,  became  bankrupt :  it 
was  holden,  that  the  register  acts  did  not  prevent  B.  having  a 
lien  on  the  register  deposited  with  him^.  So  where  certifi- 
cate of  registry^  had  been  deposited  as  a  security  for  advances 
made  for  the  use  of  ihe  ship.  A  general  right  of  detaining  a 
thing  until  the  money  due  for  the  work  done  upon  it  be  paid, 
may  be  waved  by  a  spedal  agreement,  as  to  the  time  or  mode 
of  payment;  but  not  merely  by  an  agreement  for  the  pay- 
ment of  a  fixed  sum*^,  although  a  contrary  doctrine  is  laid 
down  in  several  cases^.  The  principle  appears  to  be  this, 
that  a  special  agreement  does  not  of  itself  destroy  the  right 
to  detain ;  but  if  it  contain  some  term  inconsistent  with  that 
right,  it  wilL  If  a  security  is  taken  ^^  for  the  debt  for  which 
the  party  has  a  hen  upon  property  of  the  debtor,  such  security 
being  pa3rable  at  a  distant  day,  the  Hen  is  gone.  A  quantity 
of  iron  was  imported  by  A.  and  landed  on  the  I4th  Octobcnr 
at  defendant's  wharf.  On  the  15th  October,  the  plaintiffii 
purchased  the  iron  of  A.,  paid  for  it,  and  obtained  an  order 
for  the  delivery,  under  which,  part  was  delivered  at  different 
times,  until  the  March  following,  when  A.,  the  importer,  be-^ 
coming  bankrupt,  the  remainder  of  the  iron  was  detained  by 
the  di^endants  claiming  a  lien  on  it  in  respect  of  their  chai^ges 
for  wharfage.    The  course  of  dealing  proved  was,  that  these 

f  Bleaden  v.  Hancock,  1  M.  and  Malk.  C.  J.  to  the  lame  eftct  in  Hutton  t. 

466.  Bragg,  2  Manh.  346  and  349,  and  7 

g  Levyy.  Baniard,  8  Taunt.  140.  Taunt.  26.    But  leeTate  t.  Meek« 

h  Jacobs  T.  Latoar,  6  Bingh.  130.  8  Taunt  280. 

i   Scott  y.  Newington,   I  M.  k  Rob.  n  Brenan  y.  Currint,  Say.  R.    224. 

262.  ihortly  stated  in  Bull.  N.  P.  46.  and 

k  Meataer  y.  Atkini,    1  Manh.   76.  MSS.    8ee  alio  Collins  y.  Ongley, 

6  Taunt.  331.  8.  C.  post,  p.  1410.    But  these  authori- 

1  Bowen  y.  Fox,  10  B.  ft  C.  41.  ties  were  overruled  in  Chase  y.West^ 

m  Chase  y.  Westmore,  6  M.  &  S.  180,  more, 
dtedand  distinguished  by  Bayley,  B.  o  Cowell  y.  Simpson,  16  Ves.  276,  re- 
in Sanderson  y.  Bell,  2  Cr.  fc  M.  cognized  by  Tlndal,  C.  J.  in  Hewi- 
311.    See  also  the  opinion  of  Gibbs,  son  v.  Guthrie,  2  Bingh.  N.  C.  760; 
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charges  were  usuaHy  paid  by  ihe  merchant  importer^  at  the 
Christmas  following  the  importation^  whether  the  iron  had, 
in  the  mean  time,  been  removed  or  not.  Abbott,  C.  J.  was 
of  opinion  that  the  defendants  were  not  entitled  to  a  lien ; 
for,  at  the  time  the  iron  was  purchased  by  the  plaintiffs,  the 
defendants  had  not  any  hen  upon  it  for  their  charges ;  and  in 
this  opinion  the  court  afterwards  concurredP.  Holroyd,  J.  ob- 
serving that  the  wharfsige  was  not  payable  till  Christmas,  and 
by  the  sale  the  plaintiff  had  a  right  to  an  immediate  delivery ; 
and  the  subsequent  de&ult  of  <£e  importers  to  pay  the  debt 
due  from  them  would  not  alter  the  case.  A  trainer  has  a 
lien  4  on  a  race-horse  for  the  expenses  and  skill  bestowed  in 
the  keeping  and  training  him ;  on  the  principle,  that,  where  a 
iNolee  bestows  labour  and  skill  in  the  improvement  of  the 
subject  delivered  to  him,  he  has  a  hen  for  the  charge :  but  not 
so  a  person  to  whom  a  horse  is  delivered  to  be  stabled,  taken 
care  of,  fed,  and  kept'. 

In  trover,  by  an  assignee  of  a  bankrupt*,  it  appeared  that 
tihe  goods  had  been  attached  in  the  hands  of  J.  S.  (to  whom 
they  had  been  delivered  by  the  bankrupt  (21),  in  a  plaint  at 
the  suit  of  the  defendant.  Afterwards,  and  brfore  condemna- 
tion, an  act  of  bankruptcy  was  committed :  then  the  goods 
were  condemned,  and  satisfaction  entered  on  the  record  by 
the  defendant.  It  was  holden,  that  this  evidence  was  suffi- 
cient to  charge  the  defendant,  the  property  not  being  altered 
until  condemnation ;  and  that  the  person  who  delivered  the 
goods  by  compulsion  of  law  was  discharged.  The  C.  J.  added, 
that  if  goods  were  delivered  to  a  manu&cturer,  he  might  de- 
tain them  for  what  he  deserved  for  his  labour,  but  if  there 
was  an  agreement  for  the  price  he  could  not ;  in  that  case  he 
must  rely  on  the  contract,  and  be  in  the  same  condition  with 
other  creditors.  If  a  person  having  a  lien  upon  goods,  e.  g* 
for  warehouse  rent,  when  they  are  demanded  of  him,  claims  to 
retain  them  upon  a  different  ground,  viz.  that  the  goods  are 

p  Crawihay  ▼.  Homfray,  4  B.  and  A.  •  Collins  v.  Ongley,  B.  R.  E.  9  W.  3. 

60.  per  Holt,  C.  J.  cited  by  Ryder,  C.  J. 

q  Bevan  y.  Waters,   1  M.  and  Malk.  in  Brenan   y.  Currint,  MSS. ;  but 

336.  Brenan  v.  Currint  was  overruled  in 

r  Judsen  y.  Etheridge,3  Tyr.  954. 1  Cr.  Chase  v.  Westmore. 

&  M.  743. 


(2 1 )  It  is  not  stated  for  what  purpose  the  goods  had  been  deHvered 
to  J.  S.,  but  it  seems,  from  the  subsequent  part  of  the  case,  that 
J.  S.  was  a  manufecturer  to  whom  the  goods  had  been  delivered  by 
the  bankrupt,  in  order  to  have  some  work  done  to  them»  under  an 
agreement  to  pay  a  certain  sum  of  money  for  such  work. 
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his  own  property^  and  does  not  make  any  mention  of  the  lien, 
trover  may  be  maintained  against  him,  without  evidence  of  a 
tender  having  been  made  to  him  in  respect  of  his  lien^.  A 
lord  of  a  manor  seized  a  beast  as  an  estray^,  and  kept  it  for 
some  time  after  having  proclaimed  it;  the  owner  afterwards, 
and  within  the  year,  damied  it,  and  brought  trover,  without 
having  first  tendered  a  satisfiEtction  for  the  keeping  of  it;  and 
for  the  want  of  this  it  was  holden,  that  the  action  would  not 
Ke.  But  if  a  horse  be  diBtrained  in  order  to  compel  an  ap- 
pearance in  a  hundred  court',  after  appearance  the  plaintiff 
cannot  justify  detaining  the  horse,  imtil  his  keep  is  paid  for. 
Where  a  person  has  a  simple  lien  on  goods,  he  cannot  sell  and 
dispose  of  them ;  but  if  he  has  a  special  property  in  those 
goods  in  trust  for  another,  subject  to  a  claim  of  ms  own,  in 
such  case,  the  party  may  sell  in  order  to  repay  himself^.  A 
party  cannot  acquire  a  hen  by  his  wrongful  act'.  If  the  de- 
fendant is  to  be  considered  as  a  mere  wrong-doer^  it  is  not 
necessary  for  the  plaintiff  to  tender  him  an  indemnification 
for  expenses  which  have  been  incurred  by  him  in  order  to 
obtain  a  wrongful  possession :  so  no  formal  tender  is  neces- 
sary^ where  the  defendant  is  not  in  a  situation  to  deliver  up 
the  goods  (22). 

Evidence. 

In  order  to  maintain  tiiis  action,  the  plaintiff  must  prove, 

1.  Property  and  right  of  possession  in  himself  in  the  goods 
in  question. 

2.  The  nature  and  value  of  the  goods. 

3.  A  conversion. 

t  Boardman  ▼.  Sill,  1  Campb.  410.  n.  y  Per  Holroyd,  J.  Cazeaore  t.  Prevost, 

Lord  EUenboiough,  C.  J.  6  B.  &  A.  78. 

u  Taylor  y.  Jamea,  2  Rol.  Abr.  92.  (M.)  z  Griffitha  v.  Hyde,  Doraet  Sum.  Aaa. 

pi.  3.  1809,  Lawrence,  J. 

z  Lenton  ▼.  Cook,  H.  9  G.  2.  Bull.  N.  a  Lempriere  y.  Pasley,  2  T.  R.  485. 

P.  46.  b  Jonea  t.  Cliff,  1  Cr.  ftM.  640.  3  Tyr. 

676. 


(22)  It  seems,  that  the  same  rule  holds  where  the  defendant  has 
incorred  an  expense  in  respect  of  the  plaintiff's  goods,  without  an 
authority  from  the  plaintiff.  Stone  v.  lAngwood,  Str.  651.  which 
case,  however,  was  denied  to  be  law  by  Lord  Mansfield,  C.  J.  4  Burr. 
2218.  Where  possession  has  been  obtained  by  a  misrepresentation 
on  the  part  of  the  defendant,  he  cannot  set  up  a  hen,  to  which 
he  might  otherwise  have  been  entitled.  Miidden  v.  Kemp$ter, 
I  Campb.  12. 
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In  general  this  is  the  only  proof  requisite^  for  it  is  not 
necessary  to  prove  the  manner  in  which  die  goods  came  to 
the  hands  of  the  defendant,  that  being  matter  of  inducement 
only.    In  trover  for  a  debentore^^  die  plaintiff  must  prove 
the  number  of  the  debenture  as  laid  in  the  declaration,  and  the 
exact  sum  to  a  &rthing,  or  he  will  be  nonsuited^  but  he  need 
not  set  out  the  number  (any  more  than  the  date  of  a  bond% 
for  which  trover  is  brought) ;  for  the  plaintiff  not  being  pos- 
sessed of  the  debenture,  may  not  know  the  number^  and  if 
he  should  mistake  in  the  number,  he  must  fail  in  the  action* 
In  trover  for  a  bond',  the  plaintiff  will  be  permitted  to  give 
parol  evidence  of  the  contents,  although  he  has  not  given  the 
defendant  notice  to  produce  the  instrument  itsdf ;  and  al- 
though defendant  oSers  to  produce  the  instrument,  plaintiff 
is  not  bound  to  put  it  in.    So  in  trover  for  the  certificate  oi 
a  ship's  registry^,  the  certificate  may  be  proved  to  have  been 
granted  to  the  plaintiff  by  the  production  of  the  registry,  firom 
which  it  was  copied,  though  notice  has  not  been  given  to  the 
defendant  to  produce  the  certificate  itself  (23).   In  these  cases 
the  nature  of  the  action  is  sufficient  notice  to  the  defendant 
of  the  subject  of  inquiry.    In  trover  for  a  sinp\  the  mere  fact 
of  possession  as  owner  is  sufficient  prim&  hde  evidence  of 
ownership^  without  the  aid  of  any  documentary  proof  of  title, 
as  the  bUl  of  sale  or  ship's  register,  tmtil  such  farther  evidence 
is  rendered  necessary  in  consequence  of  the  adduction  of  some 
contrary  proof  on  me  other  side  (24).    To  determine  what 

c  Bull.  N.  P.  33.  1  Gampb.  144.  and  Whitdkttd  ▼. 

d  Per  Holt,  C.  J.  London  Sitt  A.  D.        Scott,  I  M.  a  Hob.  2. 

1707.  Bull.  N.  P.  37.  g  Butcher  t.  Jarrat,  3  Bos.  k  Pul.  149. 

e  Wilson  v.  Chambers,  Cro.  Car.  262.     h  Robertson  v.  French,  4  East,  130. 
f  How  y.  Hall,  14  East,  274.  and  see        See  also  Sutton  ▼.  Buck,  2  Taunt. 

302. 


(23)  "  Where  a  written  instrument  is  to  be  used  as  a  medium  of 
proof,  by  which  a  claim  to  a  demand  arising  out  of  the  instrument 
is  to  be  supported,  there  I  admit  the  instrument  itself  must  be  pro- 
duced, or  notice  to  produce  it  must  have  been  given  to  the  defen- 
dant, before  any  evidence  of  its  contents  can  be  received ;  but  this 
being  an  action  of  trover  for  the  certificate  of  registry  itself,  I  can 
see  no  sound  reason  why  evidence  should  not  be  a(hnitted  of  the 
existence  of  the  certificate,  in  the  same  manner  as  evidence  of  a 
picture,  or  other  specific  thing,  is  constantly  admitted  where  it  is 
sought  to  be  recovered  in  the  same  form  of  action."  Per  Rooke,  J. 
3  Boe.  &  Pul.  146. 

(24)  Entries  in  the  custom-house  books  of  the  port  of  London*  and 
of  the  out-port  to  which  a  ship  belongs,  stating  that  she  was  trans^ 
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eridenoe  will  be  floffident  to  prove  a  conversion  in  ilie  de- 
fendant, it  must  be  known  in  what  manner  the  goods  came  to 
his  hands^ ;  for  if  they  came  to  his  hands  by  dehvery,  findings 
or  baihnent,  an  actual  demand  and  refusal  ought  to  be  proved ; 
but  proof  of  a  tortious  taking  will  supersede  the  necessity  of 
provmg  a  demand  and  refusal ;  for  where  the  taking  is  unlaw-* 
till,  it  is  of  itself  a  conversion ;  so  likewise,  if  an  actual  con* 
version  be  proved,  it  is  not  necessary  to  prove  a  demand  and 
refusal'^.  A  mere  non-dehvery  of  goods,  which  have  been 
placed  in  the  defendant's  hands  for  a  specific  purpose,  will  not 
amount  to  a  tortious  conversion.  Hence^,  where  goods  have 
been  delivered  to  a  manufusturer^  in  order  that  he  may  do 
something  to  the  goods  in  the  course  of  his  business,  and  then 
return  them ;  if  the  manufacturer,  upon  being  applied  to  for 
the  goods,  merely  makes  excuses  tor  not  havmg  returned 
them,  and  does  not  absolutely  refuse  to  deliver  them,  troeet 
cannot  be  maintained :  the  proper  remedy  is  an  action  of  as-> 
sumpsit  for  non-performance  of  the  contract.  Where  phdntifis 
sold  goods  to  T.,  who  paid  for  them,  and  was  to  take  them 
away,  but  defendant  becoming  possessed  of  the  place  in  which 
the  goods  were  deposited,  plaintiffs'  attorney,  accompanied  by 
T.,  demanded  them  of  defendant,  teUing  him  that  thj^  be- 
longed to  plaintiffs  and  that  they  had  sold  them  to  T. ;  to 
which  defendant  answered  that  he  would  not  deliver  them  to 
any  person  whatsoever ;  and  afterwards  plaintiff  repaid  the 
money  to  T.  and  brought  trover  against  defendant:  it  was 
holden"^,  that  this  demand  and  refusal  were  sufficient  evidence 
of  a  conversion  to  support  the  action,  and  that  a  new  demand 
by  the  plaintiffs,  after  they  had  repaid  the  money  to  T.  was 
not  necessary.  A  bailee  can  never  be  in  a  better  situation 
than  the  bailor.  If  the  bailor  has  no  tide,  the  bailee  can  have 
none.  Hence  where  the  captain  of  a  ship,  who  had  taken 
goods  on  freight  and  claimed  to  have  a  hen  upon  them,  deli- 
vered them  to  a  bailee ;  and  the  real  owner  demanded  them  of 
the  bailee,  who  refused  to  deliver  them  without  the  directions 

i  Per  car.  in  Bnien  y.  Roe,  1  Sidf.  264.    1  SeTerin  ▼.  Keppel,  4  Esp.  N.  P.  C. 
k  Forsdick  t.  Collini,  1  Stark.  N.  P.  C.        157.  Lord  Ellenboroug^h,  C.  J. 
1 73.  Lord  Ellenborough,  C.  J.  m  Pattiion  t.  Robinion,  6  M . ft  S.  1 05. 


ferred  to  A.  by  B.  the  original  owner,  was  holden  not  sufficient 
evidence  to  prove  that  A.  was  liable  as  registered  owner,  there  not 
being  any  proof  to  connect  A.  with  the  entries.  Fraser  v.  Hopkina 
and  another,  2  Campb.  170.  See  also  Tinkler  v.  Wdlpole,  14  East, 
226.  Smith  v.  Fuge,  3  Campb.  456.  Strother  v.  Willan,  4  Campb.  24. 
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of  the  bailor :  it  was  holden'^^  that  the  bailor  not  having  any 
Uen^  ihe  refusal  by  the  bailee  was  sufficient  evidence  of  a  con- 
version. Oooda  consigned  to  A.  upon  their  arrival  are  landed 
on  the  defendant's  wharf;  the  plaintiff  in  an  action  of  trover, 
may  prove  his  title  by  parol,  although  the  bill  of  lading  which 
has  been  indorsed  to  him  cannot  be  received  in  evidence  for 
want  of  a  stamps.  A  trader,  on  the  eve  of  bankruptcy,  made 
a  collusive  sale  of  his  goods  to  A.  It  was  holden,  that  the 
assignees  could  not  maintain  trover  for  the  goods  against  A., 
without  proving  a  demand  and  refusalP.  But  the  sale  of  a 
ship,  which  was  afterwards  lost  at  sea,  made  by  the  defendant, 
whockdmed  under  a  defective  conveyance  from  atrader  be- 
fore his  bankruptcy,  has  been  holden  to  be  a  sufficient  con* 
version  so  as  to  enable  the  assignees  to  maintain  trover,  with- 
out proving  a  demand  and  refusal^.  N.  The  defendant  sold 
the  ship  by  public  auction,  and  afterwards  assigned  it  to  the 
vendees,  who  sent  her  to  sea.  A  demand  and  reftisal  is  only 
evidence  to  induce  a  jury  to  presume  a  conversions^,  and,  there- 
fore, if  the  jurv  find  a  special  verdict,  that  there  was  a  demand 
and  reftisal,  the  court  cannot  adjudge  it  to  be  a  conversion. 
A  demand  and  refttsal  ia  not  evidence  of  a  conversion',  where 
it  is  apparent  that  the  defendant  has  not  been  guilty  of  a  con- 
version :  as  in  the  case  of  the  defendant  having  cut  down  the 
trees  of  the  plaintiff,  and  left  them  lying  in  the  plaintiff's 
ground ;  for  in  such  case  it  is  dear  tnat  there  has  not  been 
any  conversion,  if  they  continue  there.  If  A.  into  whose 
possession  goods  happen  to  come,  being  ignorant  that  B.  is 
the  real  owner,  reftises  to  deliver  them  to  B.,  until  he  proves 
that  he  is  the  real  owner;  such  qualified  refusal  is  not  evi- 
dence of  a  conversion^.  In  order  to  make  a  demand  and 
reftisal  sufficient  evidence  of  a  conversion,  the  party,  when 
he  reftises,  must  have  it  in  his  power  to  deliver  up  or  to  detain 
the  article  demanded.  Hence,  where  in  trover  for  a  deed^, 
the  evidence  was,  that  when  the  deed  was  demanded  firom  the 
defendant,  he  said  he  would  not  deliver  it  up,  but  that  it  was 
in  the  hands  of  his  attorney,  who  had  a  lien  upon  it.  This 
was  holden  insufficient.  In  trover  against  a  carrier,  a  reftisal 
to  deliver  is  not  evidence  of  a  conversion,  if  it  appears'  deariy 

n  Wilaon  ▼.  Anderton,  1  B.  Id  Ad.  460.  Lord  Ellenborough,  C.  J.  See  also  to 

o  Dayii  y.  Reynoldi,  1  Stark.  N.  P.  C.  the  same  eflfect,  diet  per  Coke,  C.  J. 

115.  2  Bulst.  312.  ante,  p.  1391,  and  Ld. 

p  Nixon  V.  Jenkins,  2  H.  Bl.  135.  Kenyon.  G.  J.  in  Solomon  t.  Dawes, 

q  5  Bast,  407.  1  Esp.  N.  P.  C.  83. 

r  Per  SirB. Coke,  C.  J.  10.  Rep.  56.  b.  u  Smith  v.  Young,  1  Campb.  439. 

57.  X  Anon.  Salk.  665.  Boss  t.  Johnson, 

s  Per  cur.  2  Mod.  245.  5  Burr.2S25.Kirkman  v.Hargreaves, 

t  Green  v.  Dunn,  3  Campb.  215.  n.  ante,  p.  415. 
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that  the  goods  have  been  lost  through  negligence ;  but  if  that 
does  not  appear^  or  if  the  carrier  had  the  goods  in  his  custody 
when  he  refused  to  dehver  them,  it  is  good  evidence  of  a  con- 
version! (25).  But  he  may  give  in  evidence  the  detaining  of 
the  goods  for  his  hire'.  So  he  may  give  in  evidence,  that  the 
goods  were  stolen^  for  then  he  is  not  guilty  of  a  conversion, 
though  he  will  be  Uable  in  an  action  on  the  case  to  make 
compensation  for  the  loss  of  the  goods.  If  A.  sends  goods 
by  B.^,  a  common  carrier,  to  be  delivered  to  C,  proof  that 
B.  asserted  he  had  deUvered  the  goods  to  C,  whereas  in 
truth  C.  had  never  received  them,  is  not  sufficient  evidence 
of  a  conversion  to  support  trover  against  B.  So  in  trover  for 
a  horse  in  an  innkeeper's  possession,  refusal  is  not  a  conver- 
sion, or  evidence  of  a  conversion,  unless  the  plaintiff  tender 
a  suip  sufficient  for  the  keep  of  the  horse,  and  the  jury  is  to 
judge  of  the  sufficiency  of  the  tender^^  (26).     But  if  A.  put 

y  S&lk.6d5.DewellY.Mozon,l Taunt,    a  Georges.  Wjburn,  1  Rol.  Abr.  6. 


391.  S.  P. 
s  Skinner  ▼.  Upsliaw,  2  Lord  Raym. 
752.  The  cage  of  the  Exeter  carrier, 
dted  by  Holt,  C.  J.  in  Yorke  v.  Gre- 
naugh,  Lord  Raym.  867. 


(L.)  pL  4. 
b  Attersol  v.  Briant,  1  Campb.  409. 

Ellenborough,  C.  J. 
c  Anon.  2  Show.  161,  per  North,  C.  J. 


(25)  "  If  a  carrier  says,  he  has  the  goods  in  his  warehouse,  and 
refuses  to  deliver  them,  that  will  be  evidence  of  a  conversion,  and 
trover  may  be  maintained,  but  not  for  a  bare  non-delivery,  without 
anv  such  refusal."  Per  Lord  EUenborough,  C.  J.  in  Severin  v.  Keppel, 
4Esp.  N.  P.  C.  157. 

(26)  "  If  a  man  bring  his  horse  to  an  inn,  and  leave  him  there  in 
the  stable  without  any  special  agreement  as  to  what  he  is  to  pay, 
the  innkeeper  is  not  bound  to  ddiver  the  horse  until  the  owner  has 
defrayed  his  charge  for  the  horse ;  but  he  may  justify  the  detainer 
of  the  horse  for  his  food  and  keeping ;  and  after  the  horse  has  eat 
as  much  as  he  is  worth,  the  innkeeper,  upon  a  reasonable  appraise- 
ment, may  sell  him,  and  it  is  a  good  sale  in  law.  But  if  there  be  a 
special  agreement,  that  the  owner  of  the  horse  shall  pay  a  certain 
sum  for  the  keep«  in  that  case,  although  the  horse  eat  out  double  his 
price,  the  innkeeper  cannot  sell  him."  Per  Popham,  C.  J.  Yelv.  67. 
But  see  Chase  v.  Westmore,  ub.  sup.  ante,  p.  1409,  and  Judsan  v. 
Etkertdge,  ante,  p.  1410,  and  see  also  Jtmes  v.  Pearle,  Str.  556, 
where  it  was  holden,  that  an  innkeeper  cannot  sell  the  horse  of  his 
guest,  except  in  the  city  of  London.  See  J%ampson  v.  Lacy,  ante, 
p.  1408.  In  Jokuon  ▼.  Hill,  3  Stark.  N.  P.  C.  172,  where  A.  under 
the  colour  of  a  legal  proceeding,  having  wrongfdlly  seized  the  horse 
of  B.,  took  it  to  an  inn,  where  it  ?ras  kept  for  several  days.  The 
landlord  refased  to  deliver  m  the  horse  to  Btupon  a  demand  made 
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ft  horse  to  pasture  with  B.,  and  agree  to  pay  him  a  oertain 
sum  per  week  as  long  as  he  remains  at  pasture,  and  after- 
wards sell  him  to  C,  who  brings  trover  against  B.>  B.  cannot 
detain  the  horse  against  C.  the  purchaser,  until  he  be  paid, 
but  must  hare  recourse  to  his  action  against  A^.  Where  bills  of 
exchange  were  delivered  by  &  trader,  in  contemplation  of  bank- 
ruptey  to  a  creditor,  with  a  view  of  giving  him  a  preference,  and 
the  amount  due  on  the  bills  was  received  bv  him  after  the  bank- 
ruptey,  it  was  holden*^,  that  the  receipt  of  the  money  did  not 
amount  to  a  conversion,  and  consequently  that  it  was  neces- 
sary to  prove  a  demand  of  the  bills  and  a  refdsaL  The  ven- 
dor of  a  quantity  of  tin,  shipped  the  same  on  board  a  ship  to 
Leghorn,  by  the  orders  of  the  vendee ;  and  the  captain,  by 
his  bill  of  lading,  undertook  to  deliver  the  tin  to  an  individual 
at  Leghorn ;  the  tin,  being  heavy,  was  placed  at  the  bottom 
of  the  hold,  with  other  goods  over  it ;  the  vendee  having  be- 
come bankrupt,  the  vendor  required  tlie  captain  to  deliver  the 
tin,  but  did  not  tender  tiie  freight,  or  offer  to  make  any  com- 
pensation to  him  for  the  trouble  of  unloading  the  vesseL 
The  captain  refused,  alleging,  that  he  signed  a  bill  of  lading 
to  deliver  the  tin  to  another  person ;  and  that  he  would  not 
deliver  to  plaintiff;  it  was  holden^,  that  this  was  presumptive 
evidence  of  a  conversion ;  for  the  captain  had  dispensed  with 
the  tender.  In  trover  agunst  several  defendants,  aU  cannot 
be  found  guilty  on  the  same  count,  without  proof  of  a  joint 
conversion  by  alls.  Possession  ought  to  be  proved  in  the  de- 
fendant himself  \  for  delivery  to  a  servant  is  not  sufficient,  if 
the  goods  do  not  come  to  the  hands  of  the  defendant,  unless 
the  servant  be  employed  by  his  master  to  receive  goods  for 
him,  and  the  goods  are  dehvered  in  the  way  of  his  trade ;  as 
if  a  pawn  be  delivered  to  a  pawnbroker's  servants    In  trover 

d  Chapman  v.  Allen,  Cro.  Car.  271.  g  Nicoll  v.  Qlennie  and  otlien,  1  If. 

But  lee  Chate  v.  Westmoic,  5  M.  ft  and  S.  588. 

S.  180.  h  Bull.  N.  P.  44. 

e  Jones  t.  Fort,  9  B.  ft  C.  764.  i  Jones  y.  Hart,  Salk.  441. 
f  Thompson  t.  Trail,  6  B.  ft  C.  36. 


soon  after  the  delivery  to  him ;  but  a  few  days  afterwards  offered  to 
give  up  the  horse  to  B.  on  being  paid  ten  shillings  for  the  keep.  The 
chief  jastice  was  of  opinion,  that  if  the  landlord  knew,  at  the  time 
the  horse  was  delivered  into  hia  custody,  that  A.  was  not  the  owner 
of  the  property,  bat  a  mere  wrong-doer,  he  made  himself  a  party  to 
the  wron^U  act  of  A.,  and  could  not  insist  on  any  recompense  for 
keeping  tibe  horse ;  and  this  being  left  to  the  jury,  thej  found  for  B. 
the  plaintiff. 
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against  defendant  for  not  delivering  some  wine  deposited 
with  her  as  a  security  for  an  advance  of  money^  it  was 
holden^^  that  it  was  not  sufficient  evidence  of  a  conversion, 
to  shew  that  her  son,  who  acted  as  her  general  agent,  refused 
to  give  it  up ;  and  that  it  was  necessary  to  prove  that  such 
agent  acted  under  a  special  direction,  in  order  to  make  the 
defendant  liable  as  a  wrong-doer.  In  trover  for  a  bill  of  ex- 
change, the  damages  are  to  be  calculated  according  to  the 
amoimt  of  the  principal  and  interest  due  upon  the  bill  at  the 
time  of  the  conversion^. 

Of  Staying  the  Proceedings — Damages — Costs — Judgment, 

Formerly,  if  the  defendant  was  desirous  of  staying  the  pro- 
ceedings against  him,  by  bringing  the  subject  matter  of  the 
action  into  court,  and  undert^ng  to  pay  the  costs  incurred, 
the  court  refused  to  listen  to  the  application^,  unless  the  ac- 
tion was  brought  for  money™,  observing,  that  they  had  not 
any  warehouse  for  the  purpose.  But  of  late  years  it  has  been 
usual  to  grant  applications  of  this  kind,  when  a  proper  case 
has  been  brought  before  the  court "^  (27).  But  not  where  it 
appears  that  the  goods  are  altered,  and  of  less  value  than  they 
were  when  taken <*  (28). 

Damages. 

By  Stat  3  &  4  W.  4.  c.  42.  [14th  August,  1833,]  s.  29,  the 
jury,  on  the  trial  of  an^r  issue  or  on  any  inquisition  of  damages, 
may,  if  they  shall  think  fit,  give  damages  in  the  nature  of 
interest  over  and  above  the  value  of  the  goods  at  the  time  of 

i   Pothonier  t.  Dawion,  Holt's  N.  P.  C.  m  Anon.  Str.  1 42. 

383.  n  Per  Lord  Kenyon,  C.  J.  7  T.  R.  64. 
k  Mercer  t.  Jones,  3  Campb.  477.  Everard  v.  Lathbury,  Bull.  N.  P.  49. 

1  Salk.  697.  Bowington  v.  Parry,  Str.  o  Royden  r.  Batty,  Barnes,  284.  Fisher 

822.    Olivant V.  Perineau.Str.  1 191.        v.  Prince,  3  Burr.  1363. 

1  Wils.  23.  S.  C.  Harding  T.  Wilkin, 

Say. 120. 


(27)  See  Pickering  v.  Truste,  7  T.  R.  53.  where  this  doctrine  was 
extended  to  trespass  for  taking  goods. 

(28)  Where  the  goods  are  ponderous,  the  court  will  grant  a  rule 
to  shew  cause,  why,  on  the  ddivery  of  tibe  goods  to  the  plaintiff,  and 
on  payment  of  costs,  the  proceedings  should  not  be  stayed.  Cooke 
T.  Holgate,  C.  B.  Barnes,  281.  ed.  4to.  Watts  y.  Phipps,  B.  R.  £. 
7  G.  3.  BuU.  N.  P.  49. 
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the  conversion^  in  all  actions  of  trover.  WhereP  after  an  act 
of  bankruptcy,  a  sheriflf  seizes  and  sells  goods,  in  trover  by  the 
assignees,  the  jury  may  deduct  in  their  estimate  of  damages, 
the  eitpenses  of  the  sale.  Defendant^,  a  sheriff,  who  held 
goods  taken  in  execution,  delivered  them  to  the  plaintiffs,  as- 
signees of  a  bankrupt,  after  an  action  of  trover  had  been  com- 
menced by  them :  the  plaintiffs  accepted  the  goods  without 
condition :  it  was  holden  that  they  could  not  recover  in  the 
action  more  than  nominal  damages ;  at  all  events,  not  withoat 
alleging  special  matter  in  the  declaration. 


Costs. 

The  action  of  trover  not  being  within  the  stat.  22  and  23 
Car.  2.  c.  Q'',  the  recovery  of  damages  to  any  amount  will  en- 
tide  the  plaintiff  to  costs  by  virtue  of  the  stat.  of  Gloucester. 
The  stat.  S  and  9  W.  3.  c.  11.  s.  1>,  which  gives  costs  to 
persons  who  are  improperly  made  defendants  in  actions  or 
plaints  of  trespass,  assault,  false  imprisonment,  or  ejectio 
firms,  does  not  extend  to  actions  of  trover. 

Judgment. 

The  judgment  in  this  action  is  for  the  recovery  of  damages 
onlyS  and  in  this  respect  it  differs  from  the  judgment  in  the 
analogous  action  of  detinue,  which  is  for  the  recoverv  of  the 
gooib  in  question,  or  the  value  thereof,  if  the  plaintiff  cannot 
have  the  goods. 

p  Clarke  v.  Nicholaon,  1  Cr.  M.  ft  R.  s  Marriner  v.  Barret,?.  I  G.  2.  cited  in 

724.  5  Tyr.  233.  Ingle  v.  Word«worth,3  Burr.  1285. 

q  Moon  v.  Raphael,  2  Bins^h.  N.  C.  310.  t  Knight  v.  Boume»  Cro.  Eliz.  1 1 6. 

r  Per  Cur.  in  Ven  v.  PhUUpt,  Salk. 
280. 
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USE  AND  OCCUPATION. 

Formerly  an  action  of  assumpsit*  for  rent  arrear  upon 
a  parol  lease  for  years  could  not  have  been  maintained,  eiwer 
pending^  or  after  the  expiration  of  the  term  S  because  it  was 
considered  as  a  real  contract :  the  only  remedies  were  by  dis- 
tress or  action  of  debt.  But  on  a  mere  promise  to  pay  a  sum 
of  money**,  or  so  much  as  the  plaintiff  deserved  to  have*,  in 
consideration  of  the  plaintiff's  permitting  the  defendant  to 
occupy  lands,  &c.  an  action  of  assumpsit  might  have  been 
maintained  by  the  common  law.  In  tiiis  case  the  objection 
as  to  the  contract  being  real,  was  removed  by  considering  the 
permission  to  occupy  as  not  amounting  to  a  lease,  ana  the 
mere  promise  to  pay  a  sum  of  money  in  consideration  of  such 
permission,  as  not  amounting  to  a  reservation  of  rent.  In 
order,  however,  more  effectually  to  obviate  the  diflSculties 
which  occurred  in  the  recovery  of  rent,  where  the  demise 
was  not  by  deed,  it  was  enacted,  by  stat.  11  0. 2.  c.  19.  s.  14, 
^^  that  landlords,  where  the  agreement  is  not  by  deed,  may 
recover  a  reasonable  satisfaction  for  the  lands,  tenements,  or 
hereditaments,  held  or  occupied  by  the  defendant,  in  an 
action  on  the  case,  for  the  use  and  occupation  of  what  was 
so  held  or  enjoyed;  and  if  in  evidence  on  the  trial  of  such 
action,  any  parol  demise,  or  any  agreement  (not  being  by 
deed)  whereon  a  certain  rent  was  reserved  shall  appear,  the 
plaintiff  in  such  action  shall  not  therefore  be  nonsuited,  but 
may  make  use  thereof  as  an  evidence  of  the  quantum  of  the 
damages  to  be  recovered.''  Under  this  statute  ^,  a  landlord 
who  has  rent  owing  to  him  is  allowed  to  recover,  not  the 
rent,  but  an  equivalent  for  the  rent,  a  reasonable  satisfaction 

a  Brett  v.  Read,  Sir  W.  Jones,  320.  Johnson  v.  May,  3  Lev.  150.    Ad- 

Cro.  Car.  343.  judged  on  demurrer. 

b  1  Rol.  Abr.  7.  (O.)  pi.  1.  e  How  v.  Norton,  1  Lev.  179.    Mason 

c  lb.  pi.  2.  See  also  Green  v.Haning-  v.  Welland,  firkin.  238. 242. 

ton.  Hob.  284.  Hutt.  34.  S.  C.  f  Per  Eyre,  C.J.  delivering^  tlie  opinion 

d  Dartnal  v.  Morgan,  Cro.  Jac.  598.  of  the  Court  in  Naish  v.  TaUock» 

Chapman  v.  Southwicke,  1  Lev.  204.  2  H.  Bl.  323. 
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for  the  ture  and  oocupation  of  the  premises^  which  have  been 
holden  and  enjoyed  under  the  demise,  by  action  for  the  use 
and  occupation :  and  it  is  provided  on  his  behalf,  that  if  the 
demise  be  produced  against  him,  it  shall  not  defeat  his 
action,  as  it  would  have  done  before  the  statute ;  but  the 
fixed  rent  shall  be  only  used  as  a  medium,  by  which  the 
uncertain  damages  to  be  recoyered  in  this  form  of  action  shall 
be  liquidate.  A  reasonable  satisfaction  for  the  use  and 
oocupation  is  the  thing  intended  to  be  given;  the  form  of 
action  marked  out  (being  enlai^ged  by  a  necessary  construc- 
tion, so  as  to  be  allowed  to  be  maintamed  without  an  express 
promise),  is  the  proper  form  in  which  such  reasonable  satis- 
faction is  to  be  recovered;  but  the  reasonable  satisfaction 
which  in  its  own  nature  must  apply  to  something  specific 
by  which  it  can  be  estimated,  being  here  given  for  use  and 
occupation,  and  for  nothing  else,  it  is  a  remedy  which,  in  its 
own  nature,  is  not  co-extensive  with  a  contract  for  rent,  nor 
does  it  seem  to  have  been  within  the  scope  and  purview  of 
the  statute  to  make  this  remedy  co-extensive  with  all  the 
remedies  for  the  recovery  of  rents  claimed  to  be  due  by  the 
mere  force  of  the  contract  for  rent.  The  statute  meant  to 
provide  an  easy  remedy  in  the  simple  cases  of  actual  occu- 
pation, leaving  other  more  comphcated  cases  to  their  ordinary 
remedy. 

Since  this  statute,  the  action  for  use  and  oocupation  has 
been  resorted  to  as  one  of  the  most  convenient  remedies  for 
the  recovery  of  rent  arrear,  in  cases  to  which  the  statute  ap- 
plies. The  plaintiff  usually  declares  in  the  form  of  a  general 
mdebitatus  assumpsit  (1).  Hence  the  declaration  is  very 
concise.  The  statute  provides  a  remedy,  in  such  cases  only, 
where  the  agreement  is  not  by  deed ;  but  it  has  been  holdens, 
where  the  defendant  held  under  a  mere  agreement  for  a  lease, 
which  did  not  amount  to  an  actual  demise,  that  the  plaintiff 
might  maintain  an  action  for  the  use  and  occupation,  although 
such  agreement  was  by  deed.  A  corporation  aggregate  may 
sue  in  assumpsit  for  use  and  occupation^,  where  tenant  has 
held  premises  under  them  without  deed,  and  previously  paid 
rentt    In  an  action  for  use  and  occupation  of  apartments  in 

g  Elliot  ▼.  nogen,  4  Esp.  N.P.C.  59,  h  Mayor  and  B.  of  Stafford  v.  Till,  4 
Kenyon,  C.  J.  bankter  v.  Usbome,  Bing-h.  75,  recognizing  Dean  and 
Peake'i  Addl.  Casei,  76.  Chapter  of  Rochester  ▼.  Pierce,  1 

Campb.  466. 


(1)  As  to  the  action  of  debt  for  use  and  occapation,  see  ante,  tit. 
Debt,  p.  609. 
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the  plaintiff's  house  during  half  a  year',  it  appeared  that  the 
rent  was  claimed  in  consequence  of  the  defendant  having  neg- 
lected to  give  a  notice  to  quit :  the  defence  set  up  was,  that 
the  plaintiff,  after  the  defendant  had  quitted,  had  put  up  a 
biU  at  the  window ;  but  Lord  Kenyon,  C  J.  expressed  an 
opinion,  that  the  defence  insisted  on  would  afford  no  answer 
to  the  plaintiff's  action.     It  was  for  the  benefit  of  the  defen- 
dant that  the  apartments  should  be  let,  nor  would  he  infer 
firom  the  circumstance  of  the  party's  endeavouring  to  let 
them,  that  the  contract  was  put  an  end  to ;  that  there  must 
be  other  circumstances  to  show  it,  and  not  merely  an  act  of 
so  equivocal  a  Idnd^.    That  as  the  plaintiff  had  proved  the 
taking  the  premises,  and  the  payment  of  the  renl^  it  was  in- 
cumbent on  the  defendant  to  prove  that  the  tenaacy  was 
determined,  by  express  evidence.    The  defendant  thereupon 
proved,  that  a  notice  to  quit  had  been  given,  in  which  the 
plaintiff  had  acquiesced,  and  obtained  a  verdict    The  deli- 
very of  the  keys  of  the  house  by  an  a^ent  of  the  tenant  to  a 
female  servant  at  the  house  of  the  lanmord,  was  held  ^  by  Ld. 
Ellenborough,  C.  J.  not  sufficient  to  prove  a  determination 
of  the  tenancy,  the  female  servant  not  having  been  called, 
and  it  not  appearing  that  the  keys  had  ever  reached  the 
plaintiff  and  been  accepted  by  him.    A  tenancy  from  year 
to  year™,  created  by  parol,  is  not  determined  by  a  parol 
license  from  the  landlord  to  the  tenant  to  quit  in  the  nuddle 
of  a  quarter,  and  the  tenant's  quitting  the  premises  accord- 
ingly.    The  statute  of  frauds  requires  a  deed  or  note  in 
wiitmg,  or  a  surrender^*  by  operation  of  law.    But  the  neces- 
sity of  a  written  surrender  may  be  dispensed  with  by  the 
admission  of  another  tenant;  and  where  a  lessee  quitted,  in 
the  middle  of  his  term,  apartments  which  he  had  taken  for  a 
year,  and  the  lessor  let  them  to  another  tenant,  who  occupied 
a   short  time;  it  was  holden^,  that  the  lessor  could  not 
recover  in  an  action  for  use  and  occupation  against  the  lessee 
for  a  subsequent  portion  of  the  year,  during  which  the  apart- 
ments had  been  unoccupied ;  for  the  lessor  having  precluded 
the  defendant  from  occupying  the  apartments  by  letting 
them  to  another,  must  be  taken  to  have  rescinded  the  agree- 
ment, and  to  have  dispensed  with  the  necessity  of  a  surren- 

i  Redpathv.Robert8,3E8p.N.P.C.285.        case,  in   Whitehead  v.  aifibrd,  5 

k  Thii  doctrine  was  reco^ixed  by  Ld.  Taunt.  519.  In  Walls  v.  Atcheson, 
Ellenborough,  C.  J.  in  Mills  v.  Bot-  2  C.  &  P.  268,  Park,  J.  says,  that  he 
tomly,  Middx.  Sittings  after  M.  T.  should  like  to  have  this  case  of  Mol- 
58' Geo.  3-  fi.R.  lett  v.  Brayne  reconsidered. 

1   Harhiod  v.  Bromley,  1  Stark.  455.  n  Thomas  t.  Cook,  2  B.  &  A.  119. 

m^^foUett  ▼.  Srayne,  2  Campb.  104.  o  Walls  ▼.  Atcheson.  3  Bingh.462. 
&ee  remark  of  Gibbs,  C.  J.  on  this  ^ 
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der.  So  where  A*  demised  to  B.  part  of  a  honae  for  a  year 
at  a  rent  payable  quarteriy^  B.  entimd  at  Christmas  and  paid 
a  quarterns  rent  at  Lady-day.  In  Aprils  a  dispute  having 
arisen  between  A.  and  B.^  B.  said  she  wotdd  quit,  A.  told  her 
she  might  go  when  she  pleased,  and  he  should  be  glad  to  get 
rid  of  her.  B.  accordingly  quitted  and  delivered  die  keys  of 
the  rooms  to  A.  on  the  19th  April,  who  accepted  them.  It 
was  holdenP,  that  A.  could  not  recover  rent  pro  raid  for  so 
long  a  time  as  B.  had  occupied;  for  where  there  is  an  ex- 
press contract  none  can  be  impUed ;  and  A.  having  destroyed 
nis  right  to  recover  the  rent,  according  to  the  contract,  had 
destroyed  it  altogether.  Although  an  agreement  may  be  void 
by  the  statute  oi  frauds,  as  where  a  lease  is  granted  in  rever- 
sion for  three  years,  yet  if  tenant  take  possession  under  it,  he 
becomes  tenant  at  wulS  and  recourse  may  be  had  to  the  ori- 
ginal agreement  to  calculate  the  amount  of  the  rent.  But 
where  a  lessee  took  a  farm  under  an  agreement,  which  he 
never  signed,  and  the  terms  of  which  his  lessor  in  a  material 
point  failed  to  fulfil ;  in  an  action  for  use  and  occupation  of 
the  farm,  it  was  holden ',  that  the  jury  might  ascertain  the 
value  of  the  land,  without  r^arding  the  amount  of  rent 
reserved  by  the  agreement.  When  premises  have  been  let  to 
B.  for  a  term  determinable  by  a  notice  to  quit,  and  pending 
such  term,  C.  applies  to  A.  the  landlord  for  leave  to  become 
the  tenant  instead  of  B.,  and  upon  A.  consenting,  agrees  to 
stand  in  B.'s  place  and  offers  to  pay  rent ;  it  was  holden*,  that 
(although  B.^s  term  had  not  been  determined  either  by  notice 
to  quit  or  a  surrender  in  writing,)  A.  might  maintain  an  action 
for  use  and  occupation  against  C,  and  that  C.  could  not  set 
up  B.'s  title  as  a  defence  to  that  action.  But  where  the  de- 
fendant, in  1799,  agreed  by  ^vriting  to  take  certain  premises 
for  17  years,  at  a  yearly  rent,  and  entered;  in  1813,  the 
plaintiffs  contracted  to  sell  the  fee  to  A.,  who,  thereupon 
nought  from  the  defendant  the  residue  of  his  term,  and, 
without  the  assent  of  the  plaintifis,  put  in  a  new  tenant  who 
occupied  for  two  years ;  the  contract  for  sale  was  then  res- 
cinded ;  it  was  holden  S  that  the  plaintiffs  were  entitled  to 
recover  from  the  defendant,  in  an  action  for  use  and  occu- 
pation, the  rent  from  1813  to  the  end  of  the  original  term,  as 
there  had  not  been  any  surrender  in  writing  of  his  interest, 
and  as  the  plaintiffs  had  not  assented  to  the  change  of 
tenancy. 

p  Orimman  v.  Legge,  S  B.  &  C.  324.  s  Phippi  v.  Sculthorpe,  1  B.  ft  A.  50. 

q  De  Medina  ▼.  PoIboo,  Holt'i  RP.C.  See  Hyde  v.  Moakes,  6  C.  ft  P.  42. 

47.  t  Matdiewi  and  another  ▼.  Saweil,  S 

r  Tonlinion  V.  Day,  2  Brod.  ft  Bingh.  Taunt.  270. 

S80 
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The  words  of  the  statute  are,  that  the  plaintiff  may  ^  re- 
cover a  reasonable  satisfaction  for  the  lands,  &c.  held  or 
occupied  by  the  defendant  in  an  action  for  use  and  occupa- 
tion/' Hence  use  and  occupation  lies  for  a  constructive^  as 
well  as  an  actual  occupation.  An  occupation  by  tiie  tenant 
of  tiie  defendant  is,  as  far  as  respects  tiie  plaintiff,  an  occupa- 
tion by  the  defendant  himself:  hence',  if  A.  agree  to  let  his 
lands  to  B.,  who  permits  C.  to  occupy  them,  A.  may  recover 
*the  rent  in  an  action  against  B.  for  the  use  and  occupation. 
So  rent  accruing  after  premises  are  burnt  down,  may  be  reco- 
vered7,  although  no  longer  inhabited  by  the  tenant,  inasmuch 
as  he  must  be  taken  still  to  hold  the  land,  and  that  is  sufficient 
to  satisfy  the  words  of  the  statute.  Where  the  defendant  has 
not  obtained  possession  under  the  plaintiff,  the  plaintiff  can 
only  recover  rent  from  the  time  he  has  had  the  l^;al  estate  in 
him,  although  he  may  have  had  the  equitable  estate  long 
before.  The  defendant  entered  upon  a  leasehold  cottage 
under  J.  S.,  who  soon  aflter  mortgaged  it  to  W.  8.,  and  m 
1806,  assigned  tiie  equity  of  redemption  to  tiie  plaintiff'. 
On  the  18th  of  July,  1808,  W.  S.  assigned  the  legal  estate  in 
tiie  premises  to  the  plaintiff.  The  defendant  continued  in 
possession  till  the  Michaelmas  following,  and  had  paid  no 
rent  for  the  last  two  years.  It  was  contended,  tiiat  although 
a  person  having  the  equitable  estate  only,  perhaps  could  not 
maintain  use  and  occupation  without  pnvity  of  contract,  yet 
tiie  plaintiff  being  now  clothed  witii  the  legal  estate,  his  titie 
would  have  reference  to  the  time  when  the  equity  of  redemp- 
tion waa  assigned  to  him,  so  as  to  entitie  him  to  two  years' 
rent.  But  Lord  EUenborough  clearly  held,  tiiat  Jie  could 
only  recover  rent  for  the  period  between  the  18th  of  July  and 
Michaelmas-day,  1808.  His  lordship  likewise  ruled,  in  the 
same  cause,  that  the  defendant,  who  just  before  he  quitted 
had  been  distrained  upon  by  the  ground  landlord  for  several 
years'  ground  rent,  amounting  to  a  much  larger  sum  than  was 
due  to  the  plaintiff,  could  only  set  off  a  part  of  the  sum  pro- 
portioned to  the  period  during  which  the  plaintiff  had  the 
legal  estate ;  and  that  tiie  fact  of  tiie  plaintiff  having  brought 
an  ejectment  for  the  same  premises,  laying  a  demise  on  tiie 
18th  July,  1808,  was  no  bar  to  tiie  present  action,  but  was 
only  matter  of  special  appCcation  to  the  court.  Where  de- 
fendant %  in  expectation  of  a  lease  by  indenture,  which  he 
had  agreed  to  take  firom  tiie  plaintiff,  procured  attornments 

from  some  of  the  tenants,  and  received  rent  from  others ;  it  was 

* 

u  Pinero  ▼.  Judson,  6  Bingh.  206.         z  Cobb  ▼.  Carpenter,  2  Gampb.  13.  n. 
z  BtUl  V.  Bibbs,  8  T.  R.  337.  a  Neal  ▼.  Swmd,  2  Cr.  &  J.  377.  2 

J  Baker  v.  HoltpzaffeU,  4  Taunt.  45.         Tyc  404. 
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hdiden,  that  the  occupation  by  the  tenants  was  an  occupation 
by  the  defendant,  as  much  as  if  the  defendant  were  in  the 
actual  possession  himself;  and  it  being  one  entire  holding, 
under  the  expectation  of  a  demise  of  the  whole,  the  defendant 
was  liable  for  the  whole  amount.     In  an  action  against  the 
assignees  of  B^,  a  bankrupt,  the  declaration  stated,  that  the 
defendants,  on  such  a  day,  were  indebted  to  the  plaintiff  in 
— L  for  the  use  and  occupation  of  two  houses,  &c.  before 
that  time  occupied,  as  well  by  the  bankrupt,  whose  estate 
therein  the  defendants  afterwards  had,  as  by  the  defendants, 
at  their  special  instance  and  request,  for  one  year  then  elapsed, 
and  as  tenants  thereof  respectively,  to  the  plaintiff,  and  by 
his  permission.    The  facts  were,  tliat  after  j3.  had  occupied 
the  premises  during  part  of  the  year,  under  an  agreement  to 
pay  — «/.  a  year  for  tibem,  he  became  a  bankrupt,  whereupon 
the  defendants,  his  assignees,  entered  into  possession  and 
continued  in  the  possession  for  the  remainder  of  the  year. 
A  proportion  of  the  annual  rent  for  that  part  of  the  year  dur- 
ing which  the  defendants  were  in  possession,  was  paid  into 
court.    It  was  holden,  that  if  the  plaintiff  could  recover  at 
all  in  this  form  of  action  against  one  person  for  the  use  and 
occupation  of  another,  (as  to  which  the  court  would  not  give 
any  opinion^)  it  must  be  on  the  ground  of  that  occupation 
having  been  permitted  at  the  defendant's  request,  and  that 
request  must  be  proved ;  that  the  words  ^  at  the  special  in- 
stance and  request  of  the  defendants,'^  were  in  this  case  words 
of  substance  and  operative,  connecting  the  occupation  of 
the  defendants,  for  which  thev  were  bound  to  make  a  satis- 
faction, with  the  occupation  of  B.,  a  stranger,  for  whose  aocor 
pation, primd  facie  at  least,  the  defendants  were  not  liable; 
that  in  point  of  fact  it  was  not  at  tiie  request  of  tiie  defen- 
dants tiiat  B.  had  been  permitted  to  occupy;  tiie  defendants 
had  no  relation  to  B.  but  as  his  assignees,  and  that  relation 
did  not  commence  until  the  close  of  B/s  occupation ;  that 
relation,  therefore,  alone  could  not  have  the  effect  of  making 
them  personally  liable  to  answer  for  his  occupation  before  his 
bankruptcy.    The  averment,  that  he  had  been  permitted  to 
occupy  ^'  at  the  request^'  of  the  defendants,  was  therefore 
substance,  and  not  mere  form,  and  as  the  plaintiff  had  failed 
in  the  proof  of  it,  he  was  not  entitied  to  recover  from  the  de- 
fendants the  rent  due  for  B.'s  occupation. 

The  defendant  contracted  to  purchase  of  tiie  plaintiff  a 
lease  of  a  house^,  and  on  payment  of  the  purchase  money, 

b  NaishT.Tatlock  and  otheri, assignees    e  Kirtland  v.  Pounsett,  2TauDt^  145. 
of  Lediard,  a  l>ankrup^2  H.  B1.319.        But  see  Hearn  ▼.  Tomlin^  ]%ak»^k 

N.P.C.  2dd,  3nd  edition. 
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was  permitted  to  take  possession.  A  few  months  afterwards, 
the  plaintiff  not  having  made  out  a  good  title,  defendant  de- 
clared his  intention  to  rescind  the  contract;  he  accordingly 
quitted  possession  of  the  house,  and  brought  an  action  for 
money  had  and  received  against  the  plaintiff,  and  recovered 
the  whole  of  the  purchase  money  and  the  expenses  of  inves- 
tigating the  title.  The  plaintiff  then  brought  an  action  for 
use  and  occupation  against  the  defendant;  but  it  was  holden, 
that  it  would  not  lie ;  Mansfield,  C.  J.  observing,  that  a  con- 
tract could  not  arise  by  implication  of  law  under  circum- 
stances, the  occurrence  of  wnich  neither  of  the  parties  ever 
had  in  their  contemplation ;  that  if  no  money  had  been  paid, 
perhaps  it  might  be  a  different  question ;  but  if  a  person  paid 
his  money,  and  was  so  unwise  as  to  take  possession  without  a 
title,  jiistice  required  that  the  one  party  snould  take  back  his 
money  and  the  other  his  house,  in  tms  case,  the  fact  of  the 
defendant  having  paid  the  whole  purchase  money  at  the  time 
of  the  contract  was  relied  on,  and  it  was  considered  that  the 
interest  was  a  sufficient  compensation  for  the  use  which 
defendant  had  of  the  premises.  But  in  Hall  v.  Vauffhan, 
Peake's  N.P.C.  254,  edition  2nd,  n.  (a),  the  court  held,  that 
the  vendor  mighty  in  cases  where  the  contract  went  off  with- 
out fault  on  his  part,  and  the  occupation  had  been  beneficial 
to  the  vendee,  recover  a  compensation  for  such  occupation 
in  this  form  of  action.  An  action  for  use  and  occupation 
may  be  maintained  against  a  tenant  from  year  to  year,  upon 
an  amement  by  him  to  pay  rent  during  the  tenancy,  notwith- 
standing his  bankruptcy  and  the  occupation  of  his  assignees 
during  part  of  the  time  for  which  the  rent  accrued  <^. 

Debt  for  use  and  occupation. — ^At  the  trial,  it  appeared 
that  plaintiff  had  recovered  a  judgment  against  A.  upon  which, 
in  E.  T.  1 826,  an  elegit  was  issued.  The  sheriff  returned  an 
inouisition,  by  which  it  was  foimd  that  A.,  at  the  time  of  the 
judgment,  was  seised,  for  life,  of  land  in  the  occupation  of 
defendant  (being  the  land  in  respect  of  the  rent  of  which  the 
present  action  was  brought,)  and  m  September,  plaintiff  served 
defendant  with  notice  of  the  inquisition,  and  with  a  demand 
of  the  rent  then  due.  A  large  sum  was  then  due,  and  defen- 
dant, upon  being  served,  said  that  A.  was  his  landlord,  and 
that  he  paid  his  rent  to  him.  On  the  part  of  the  defendant, 
it  was  proved,  that  A.  had  not  any  l^d  interest  in  the  land, 
that  it  was  vested  in  trustees  for  ji  long  term  of  years,  in  order, 
among  other  purposes,  to  raise  a  large  sum  of  money  for  the 
aunt  of  A.,  which  money  had  not  been  raised ;  in  the  mean- 
time, A.  was  permitted  to  receive  the  rents  and  profits.    The 

d  Boot  V.  Wilson,  8  East,  31 1 ;  more  fully  sUted,  post,  p.  1426. 
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plaintiff  was  nonsuited ;  and  the  court  confirmed^  the  opinion 
of  the  C.  J.  on  th^  ground  that  the  plaintiff  could  not  recovK' 
in  ejectment ;  nor  in  an  action  for  ue  rent,  because  he  could 
not  claim  the  rent,  unless  he  liad  a  right  to  enter;  that  although 
the  inquisition  found  ihat  A.  was  sdsed,  ^et  a  stranger  to  tibe 
inquisition  was  not  bound  to  traverse  it;  he  might  dispute 
its  correctness  in  any  other  way.  A*,  however,  had  nothing  in 
the  premises  but  a  joint  equitable  interest,  of  which  a  court 
of  equity  alone  could  take  cognisance. 

Declaration. — ^By  R.  G.  H.  T.  4  W.  4.  No.  5,  counts  upon 
a  demise,  and  for  use  and  occupation  of  the  same  land  for 
the  same  time  are  not  to  be  allowed.    But  where  the  first 
count  of  a  declaration  was  firamed  on  the  stat.  11  Geo.  2. 
c.  19.  s.  18,  (see  ante,  p.  607,)  for  the  recovery  of  double 
rent,  and  the  second  count  was  for  \jse  and  occupation,  the 
court  rejected  an  application  to  strike  out  one  of  the  two 
counts^.     In  consideration  that  the  defendants^,  on  the  26th 
November,  1801,  had  become  and  were  tenants  of  a  messuage 
under  a  yearly  rent  of  — /.,  the  defendants  promised  to  pay 
the  same  during  the  continuance  of  the  tenancy,  with  an 
averment  that  tiie  defendants  continued  tenants  from  the 
time  of  making  the  promise  hitherto,  that  the  defendants  did 
not,  during  the  continuance  of  the  tenancy,  pay  the  rent; 
that  on  the  29th  September,  1803,  half  a  year's  rent  was  in 
arrear. — ^Plea,  That  the  defendants  were  traders,  and  com- 
mitted an  act  of  bankruptqr  on  the  2nd  of  April,  1803 ;  that 
a  commission  issued  on  the  5th  of  May  following ;  that  an 
assignment  was  executed,  on  the  21st  of  May,  of  ti^e  interest 
of  the  defendants  in  the  messuage  to  A.  and  B.,  who  became 
md  were  on  the  last-mentioned  day,  and  thence  imtil  the 
rent  became  due,  continued  to  be  possessed  of  and  occupied 
the  messuage ;  on  special  demurrer  it  was  holden,  that  as  it 
bad  been  determined  in  Auriol  v.  MiUs^y  that  a  bankrupt 
lessee,  though  out  of  possession,  was  still  liable  upon  his 
covenant  to  pay ;  so  here  the  defendants  were  liable  upon  their 
agreement  to  pay  the  rent^;  that  there  was  not  any  distinction 
in  this  respect,  between  an  agreement  and  a  covenant,  which 
is  an  agreement  under  seal,  except  as  to  the  form  of  the 
remedy  upon  it ;  that  the  case  ot  Auriol  v.  Mills,  to  which 
this  was  perfectiy  analogous,  did  not  turn  on  any  particular 
effect  of  a  covenant  under  seal,  but  on  its  being  the  personal 
agreement  of  the  parties ;  and  although  it  was  objected,  that 

d  Harris  v.  Booker,  4  Bing.  96.  g  AT.  R.  94. 

e  Thoroton  v.  Whitehead,  1  Tjrr.&Gr.  h  But  see  stat.  6  Geo.  4.  c.  16.  s.  75, 

313,  1  M.  &  W.  14.  ahte,  p.  246. 
f  Boot  V.  WilsoD,  8  East,  31 1 . 
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if  the  action  was  holden  to  lie^  the  consequence  would  be^ 
that  there  must  be  an  apportionment  of  die  rent,  yet  the 
court  observed^  that  the  landlord  had  nothing  to  do  in  this 
case  with  the  question  of  apportionment  of  the  rent ;  for  he 
proceeds  against  the  parties  with  whom  he  made  the  agree- 
ment, which  has  been  broken;  the  courts  therefore,  said 
nothing  of  his  right  to  recover  against  the  assignees.  Bring- 
ing an  ejectment  will  not  be  a  bar  to  an  action  for  use  and 
occupation  for  rent  due  before  the  day  of  the  demise  laid  in 
the  declaration  in  ejectment^,  but  rent  due  subsequent  to  that 
day  cannot  be  recovered  in  an  action  for  use  and  occupation^. 
The  defendant  in  this  action  will  not  be  allowed  to  impeach 
the  title  of  the  plaintiff,  by  whose  permission  he  entered  upon 
and  occupied  the  tenement  demised.  Hence  a  plea  of  nil 
habuU  in  tenementis,  cannot  be  pleaded^,  an^  this  rule  holds 
even  where  the  declaration  does  not  state  the  tenement  de- 
mised to  belong  to  the  plaintiff,  provided  it  is  stated,  that 
defendant  occupied  by  the  permission  of  the  plaintiff°^.  A. 
hired  apartments  by  the  year  of  B. ;  B.  afterwards  let  the 
entire  house  to  C,  who  sued  A.  in  an  action  for  the  use  and 
occupation,  for  the  hire  of  the  apartments.    It  was  holden  >>^ 

i    Birch  v.  Wright,  1  T.  R.  378.  15,  4  M.  &  Sc.  554.  S.  P.  action  for 

k  Per  Buller,  J,  S.  C.  1  T.  R.  388.  debt  for  use  and  occupation. 

1   Richards  v.Holditcb,  (2),  H.  13  Geo.    m  Richards  v.  Holditch,  H.  13.  G.  2. 

2,  cited  in  Lewis  ▼.  WaUis,  Say.  R.        cited  in  Lewis  v.  Willis,  Say.  R.  13. 

18.  Curtis  ▼.  Spitty,  1  Bingh.  N.  C.        1  Wils.  314  S.  C. 

n  Rennie  v.  Robinson,  1  Bingh.  147. 


(2)  Tlie  case  of  Richards  v.  Holditch  was  this : — ^Error  to  reverse 
a  judgment  in  action  on  the  case  upon  Beyeral  promises,  in  Stepney 
Court,  because  the  plaintiff  declared,  that  in  consideration  he  per- 
mitted the  defendant  to  enjoy  eeveral  houses,  without  shewing  what 
title  he  had.  Yelv.  237,  8.  Glasses's  case,  and  3  Lev.  193.  Aykt 
T.  WUliams  was  cited.  £.  contra  it  was  said,  that  permission  to 
enjoy  without  shewing  any  title,  was  a  sufficient  consideration, 
1  Leon.  43.  Cro.  Jac.  498.  1  Lev.  304.  3  Lev.  150.  An  objection 
was  made  to  the  plea,  that  this  action  being  founded  on  a  collateral 
promise,  and  not  on  a  contract  for  the  rent,  nil  habuit  in  tenementis, 
as  was  pleaded  in  this  case,  was  not  a  good  plea,  and  of  that  opinion 
was  the  whole  court ;  for  if  any  one  enjoys  a  benefit  at  his  request, 
and  by  permission  of  another,  that  is  a  sufficient  consideration  for 
an  assumpsit.  N.  Chappie  cited  a  case,  as  ruled  by  Lord  Hard- 
wicke,  where  A.,  without  title,  gave  possession  of  a  house  to  B. ; 
C.  the  owner,  brought  assumpsit  for  the  use  and  enjoyment ;  but 
because  B.  did  not  receive  his  possession  from  C.  nor  any  wise 
occupied  under  him.  Lord  Hardwicke  held  the  action  not  maintain- 
able by  him. 
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that  A.  could  not  impeach  C.'s  title.  So  where  the  occuper 
of  a  house  had  submitted  to  a  distress  for  rent,  stated  in  the 
notice  of  distress  to  be  due  from  him  as  tenant  to  the  dis- 
trainor; it  was  holden°^,  that  this  was  an  acknowledgment  of 
the  tenancy.  So  where  A.  had  come  into  occupation  under 
J.  S..  who  had  paid  rent  upon  a  distress  by  B.;  it  was  holden^, 
that  after  proof  of  the  fact,  A.  was  estopped  to  dispute  B.'s 
title  to  the  rent. 

Under  the  new  rules,  the  plea  of  non-asumpsit  operates 
only  as  a  denial  in  ftict  of  the  express  contract  alleged,  or  of 
the  matters  of  fact  from  which  the  contract  or  promise  allied 
may  be  implied  by  law.  This  action  is  brought  for  a  reason- 
able satis&ction  given  by  the  statute  for  the  occupAtion  of 
land  held  and  enjoyed  by  the  defendant  by  the  permission  of 
plaintiff.  It  is  therefore  a  matter  of  fact  stated  in  the  decla- 
ration, from  which  the  promise  arises  by  operation  of  law 
*^  that  the  defendant  held  and  enjoyed  by  the  permission  of 
the  plaintiff.'^  Where  the  plaintiff  had  mortgaged  the  pre- 
mises before  the  defendant  came  into  possession,  and  the 
mortgagee  had  given  notice  to  the  defendant  not  to  pay  the 

Elaintiff  any  rent  becoming  due  after  such  notice;  it  was 
olden®,  that  under  non-assumpsit,  the  defendant  might  give 
these  facts  in  evidence;  for  the  effect  of  the  notice  was  tlmt  a 
new  tenancy  was  created  between  the  occupier  and  the  mort- 
gagee; and  the  notice  was  evidence  that  the  subsequent  hold- 
mg  was  not  by  permission  of  plaintiff,  as  alleged  in  the  deda- 
ration,  but  by  permission  of  the  mortgagee.  Obedience  to 
the  mortg^ee's  notice  as  to  rent  due  before  the  notice  must  be 
specially  pleaded. 

In  an  action  for  use  and  occupation  of  glebe  landsP,  it 
appeared,  that  the  former  incumbent  had  let  the  lands  in 
question  to  the  defendant,  who  had  continued  tenant  to  die 
present  incumbent,  the  plaintiff,  and  had  paid  him  half  a 
year's  rent  for  the  same.  The  action  being  brought  for  some 
anrears  of  rent,  the  defendant  offered  to  give  evidence  of  the 
plaintiff's  having  been  simoniacally  presented,  of  which,  as  it 
was  stated,  the  defendant  was  ignorant,  when  he  paid  the 
former  rent;  but  Lord  Kenyon,  C.  J.  refused  to  receive  this 
evidence,  being  of  opinion  that  the  case  fell  within  the  com- 

mPanton  v.  Jonef,  3  Gampb.  372.  o  Waddilovev.  Bamett,2Biiigh.  N.C. 
Bayley,  J.  686.  2  8c  763. 

n  Cooper  v.  Blandy,  1  Bing-h.  N.  C.  p  Cooke,  Clerk,  ▼.  Lozley,  5  T.  R.  4. 
45. ;  in  which  Furk,  J.  recognized  recogniied  in  Brooksby  t.  Watti,  1 
Panton  t.  Jones.  Manh.  38.  6  Taunt.  333.  S.  C.  See 

Cripps  V.  Blank,  9  D.  lb  R.  480. 
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mon  nde^  that  a  tenant  should  not  be  permitted  to  impeach 
the  title  of  his  landlord  in  an  action  for  use  and  occupation. 
There  was  a  verdict  accordingly  for  the  plaintiff.  The  court 
of  B.  R.,  on  motion  for  a  new  trials  concurred  in  opinion  with 
the  C.  J.  Neither  will  a  defendant^  who  has  obtained  pos- 
session under  the  plaintiff^  be  permitted  to  shew  that  the 
plaintiff^s  title  had  expired^  unless  he  solemnly  renounced 
the  plaintiff's  title  at  the  time,  and  commenced  a  fresh  hold- 
ing under  another  person,  nroof  of  payment  of  rent  to  a 
durd  person  claiming  title  is  not  sufficient,  without  a  formal 
renunciation  of  the  plaintiff's  title  at  the  time,  and  commenc- 
uigti  fresh  holding  under  another  person.  Where  premises 
are  let  at  an  entire  rent,  an  eviction  from  part,  if  the  tenant 
thereupon  gives  up  possession  of  the  residue,  is  a  complete 
defence  to  this  action>^.  If  there  be  a  lawfrd  eviction*  from 
part  by  an  elder  title,  the  rent  is  apportioned  only,  and  not 
suspended.  A  tenant  frt>m  year  to  year^,  not  under  any 
agreement  to  repair,  may  quit  without  previous  notice  to  hia 
limdlord^  on  the  premises  becoming  unsafe  and  useless  frt>m 
want  of  repairs.  A.  being  in  possession  under  a  lease  for 
years,  underlet  the  premises,  frt)m  year  to  year,  to  the  defen- 
dants, who  knew  the  extent  of  A.'s  interest.  The  plaintiff^ 
afterwards,  took  a  lease  of  the  same  premises  expectant  on 
the  determination  of  A 's  term;  and  the  defendants,  after  the 
determination  of  A.'s  term^  continued  in  possession  for  a 
quarter  of  a  year,  when  they  paid  rent  for  that  period  to  the 
plaintiff,  at  toe  same  rate  they  had  previously  paid  to  A.,  and 
daimed  to  give  up  possession.  This  was  .reiused,  and  the 
premises  remained  unoccupied  for  some  time.  The  plaintiff 
Drought  an  action  for  use  and  occupation,  but  the  C.  J.  held^^ 
that  the  old  tenancy  having  been  determined,  there  was  not 
any  evidence  of  a  new  continuing  tenancy,  for  the  fact  relied 
on  admitted  equally  well  of  a  different  construction.  So 
where  defendant,  who  had  occupied  under  a  lease  which 
expired  at  Lady  Day,  1829,  paid  a  quarter's  rent  on  Midsum- 
mer Day,  1829,  deaucting  something  for  repairs;  he  was  not 
afterwards  seen  on  the  premises,  but  the  rent  was  paid,  at ' 
irregular  intervals,  by  L.,  who  had  occupied  the  premises. 
In  an  action  for  use  and  occupation  against  the  defendant^ 
claiming  two  quarters'  rent  due  at  Lady  Day,  1831 ;  the  judge 
left  it  to  the  jury  to  find  whether  the  landlord  had  not  ac- 

q  Balls  T.Wettwood,  2  Campb.  11.       t  Edwards  ▼.  Etherington,  Ry.  k  M. 
r  Smith  v.  Raleigh,  3  Campb.  513.  268.    SaUsbury  v.  Marshall,  i  C.k 

•  Neale  ▼.  Mackenzie,  2  Cr.  M.  and  R.        P.  65.  S.  P.    Tindal,  C.  J. 

64 ;  &  Tyr.  1 106.  u  Freeman  ▼.  Jury  and  another,  1  M. 

andMalk.  19. 
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cepted  fj4  as  the  tenant;  and  the  jury  having  found  for  the 
defendant,  the  Court  refused'  to  disturb  the  verdict.  A. 
lets  lands  to  B.,  who  underlets  to  C.  and  others;,  daring 
these  tenancies  A.  gives  notice  to  C.  and  the  other  under- 
tenants to  quit,  and  C.  does  quit,  and  the  lands  before  oocu- 
Eied  by  him  remain  unoccupied  for  a  year,  and  are  then  again 
it  by  B.;  A.  cannot  recover  against  B.  for  the  use  and  occu- 
pation of  this  land  for  the  year.  And  BembUj  under  lliese 
circumstances,  an  eviction  might  be  pleaded  to  the  whole 
demand!.  The  husband  is  not  Uable  in  an  action  for 
use  and  occupations^  upon  an  occupation  by  the  wife  dum 
sola,  not  at  i3ie  request  of  the  husband.  In  an  action  for  use 
and  occupation^;  if  it  appear  that  the  premises  were  let  to 
the  defendant  for  the  purposes  of  prostitution,  the  action 
cannot  be  sustained,  the  contract  being  contra  bonos  mores; 
(3)  but  where  the  premises  are  not  let  to  the  defendant  for 
the  purposes  of  prostitution,  the  defendant  cannot  evade  the 
payment  of  a  fair  rent^,  although  she  prove  that  she  has  used 
them  for  those  purposes.  In  an  action  for  use  and  occupa- 
tion of  a  lodging  under  a  weekly  tenancy,  where  it  did  not 
appear  that  tiie  lodging  was  originally  let  for  the  purposes  of 
prostitution;  it  was  holden^,  that  the  plainti£f  could  not  re- 
cover the  weekly  rent  which  had  accrued  after  he  was  fully 
informed  that  the  defendant  occupied  the  lodging  for  the  pur- 
poses of  prostitution. 

Assumpsit  for  use  and  occupations^;  on  examination  of  a 
witness  who  proved  the  occupation  by  defendant,  it  appeared, 
that  there  had  been  an  agreement  in  writing,  but  not 
stamped.  It  was  contended,  by  plaintifF's  counsel,  that  the 
agreement  not  having  been  stamped,  was  not  binding  on  the 
parties,  and  that  therefore  the  plaintiff  might  wave  tnis^  and 
go  into  evidence  generally  for  use  and  occupation.     It  was 

z  Woodcock  ▼.  Nuth,  8  Bingh.   170 :  b  Wiggins  ▼.  George,  per  Abbott,  C.  J. 

1  M.  and  Sc  317.  Middx.  Sittingi  aaer  E..T.  5  Geo.  4. 

7  Bum  ▼  Phelps,  I  Stark.  N- P.  C.94.  c  JenniDgs  ▼.  Tlirogmorton,  Ry.  and 

z  Richardson   v.  Hall,   1    Brod.    and  M  251. 

Bingh.  50.  d  Brewer  t.  Palmer,  3  Bqp.  N.  P.  C 

a  Girarday  v.  Richardson,  1  Esp.  N.  213. 

P.  C.  13. 


(3)  So  the  first  publisher  of  a  libeUous  and  immoral  work,  e.  y» 
the  Memoirs  o£  Harriette  Wilson,  cannot  maintain  an  action  against 
any  person  for  publishing  a  pirated  edition.  Stockdale  v.  Onwh^,  5 
B.  &  C.  173.  In  Popiett  v.  Stockdale,  2  C.  &  P.  198,  it  was 
holden  that  the  printer  could  not  recover  against  the  pubhsher. 
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insisted  for  defendant,  that  it  appeared  that  defendant  held 
under  a  written  contract,  and  therefore  the  plaintiff  was 
bound  to  give  it  in  evidence.  Eldon,  C.  J.  was  of  this 
opinion,  observing,  that  this  being  a  specific  contract  be- 
tween plaintiff  and  defendant,  the  plaintiff  is  bound  to  shew 
what  that  contract  was:  it  may  contain  clauses  which  may  pre- 
vent plaintiff  from  recovering;  others  for  the  benefit  of 
defendant,  which  he  had  a  right  to  have  produced:  but  the 
contract  not  being  stamped,  it  could  not  be  given  in  evidence, 
(5)  therefore  the  plaintiff  must  be  nonsuited.  An  action  for 
use  and  occupation®   is   maintainable   without  attornment 

e   Lumtey  v.  Hodgion,  16  East,  99. 


(5)  -R.  v.  the  Inhabitants  of  St,  PauTs,  Bedford,  6  T.  R.  452.  S.  P. 
But  see  22.  v.  Pendleton,  15  East,  449,  455,  where  a  question  had 
been  agitated  at  the  sessions  upon  the  settlement  of  a  person  who  had 
served  first  under  unstamped  articles  of  agreement,  and  afterwards 
for  four  years ;  Bayley,  J.  said,  '*  It  has  been  argued  that  inasmuch 
as  the  pauper  served  for  some  part  of  the  time  at  least  under  a  written 
instrument,    unstamped,   we  cannot  look  at  the  instrument,  even 
to  see  for  what  time  it  enured,  and  that  no  parol  evidence  could 
be  given  of  any  contract  with  reference  to  the  subject  matter  of  it. 
But  though  we  cannot  look  at  the  unstamped  instrument  for  the 
purpose  of  proving  by  it  any  agreement  between  the  parties,  for  such 
is  the  general  import  of  the  stamp  acts,  yet  the  court  may  look  at  it 
to  see  whether  it  applies  to  other  evidence  of  a  contract  between 
them.    As  if  a  contract  in  writing  be  made,  not  stamped,  for  the  sale 
and  delivery  of  certain  goods  on  certain  terms,  the  court,  in  an  action 
for  non-delivery  of  goods,  upon  a  contract  proved  by  parol  evidence 
only,  may  look  at  the  instrument  to  see  whether  it  applies  to  the 
goods  then  sought  to  be  recovered  for :  and  if  those  goods  were  not 
included  in  the  contract,  parol  evidence  may  be  received  of  the  con- 
tract sought  to  be  recovered  upon.     So  here,  the  court  might  look 
at  the  instrument  to  see  the  duration  of  the  first  contract  under  it,  in 
order  to  guide  them  in  receiving  parol  evidence  of  the  subsequent 
service,  to  which  it  did  not  apply."     An  unstamped  instrument  may 
be  looked  at  by  the  court  for  the  purpose  of  seeing  whether  it  requires 
a  stamp,  or  is  properly  stamped,  that  being  a  part  of  the  duty  of  the 
judges,  with  which  the  jury  have  nothing  to  do,  and  of  which  they 
are  supposed  not  to  take  any  cognisance.     It  may  be  looked  at  by  the 
jury  also  for  a  collateral  object,   as  was  done  in  Gregory  v.  Fraser, 
3  Campb.  454.  [to  prove  or  disprove  the  fraud  of  the  plaintiff,  in 
having  made  the  defendant  drunk]  ;  but  such  an  instrument  cannot 
be  read  in  evidence  bb  a  security;  per  Ld.  Tenterden,  C.  J.  dehvering 
judgment  in  Jardine  v.  Payne,  1  B.  and  Ad.  670. 

VOL.  IT.  3  B 
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upon  the  stat,  4  &  5  Ann.  c  16^  s.  8  &  10^  by  the  trustees 
ot  one  whose  title  the  tenant  (defendant)  had  notice  of  before 
he  paid  over  his  rent  to  his  original  landlord:  although  the 
tenant  had  no  notice  of  the  le^  title  being  in  the  plaintiflb 
on  the  record. 

A  tenant'  of  a  house  bound  by  agreement  to  keep  it  in 
tenantable  repair,  may  quit  without  notice  in  the  course  of  his 
term,  if  the  premises  become  unwholesome  to  reside  in,  not 
from  any  default  or  neglect  of  his  own,  but  fitmi  something 
over  which  he  had  no  control,  or  none  except  at  an  extrara- 
gant  or  imreasonable  expense. 

f  Per  Bayley,  B.  in  Collins  ▼.  Barrow,  1  M.  and  Rob.  112. 
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I.  Introductionr— 'Of  Legal  Wagers — Form  of  Action. 

Introduction. — IT  has  frequently  been  lamented,  that  idle 
and  impertinent  wagers  between  persons  not  interested  in 
the  subject  or  event  were  ever  considered  as  valid  contracts. 
Grave  and  learned  judges  have  thought  that  it  would  have 
been  more  beneficial  for  the  public,  if  it  had  been  originally 
determined,  that  an  action  would  not  lie  for  the  enforcing 
the  payment  of  any  wager.  Actions,  however,  on  wagers 
relating  to  a  variety  of  subjects,  having  been  entertained 
imder  certain  restrictions,  and  the  legislature  not  having  as 
yet  interposed'  to  prohibit  them  entirely,  it  may  be  proper  to 
state  in  what  cases  an  action  will  he  for  enforcing  the  pay- 
ment of  a  wager,  and  in  what  such  action  cannot  be  main- 
tained. 

Of  Legal  Wagers. — In  Andrews  v.  Heme^,  where  a  wager 
was  laid,  that  Charles  Stuart  would  be  King  of  England 
within  twelve  months  next  following,  he  then  being  in  exile, 
it  was  holden  good  (1).    So  in  the  Earl  of  March  v.  Pigot\ 

a  1  Lev.  33.  case,  in  3  Campb.  172.  viz.  that  it 

b  5  Burr.  2803,  rero^ized  in  Mead  v.  was  a  case  not  to  be  cited,  being  of 

Davison,  3  Ad.  and  Ell  307.  But  see  very  doubtAil  authority      See  also 

the  observation  of  Heath,  J.  on  this  Bland  ▼.  Collett,  4  Campb.  157. 


(1)  Bat  as  it  was  justly  observed,  by  Lord  EUenborough,  C.  J., 
in  Gilbert  v.  Sykes,  lb  East,  150,  the  illegality  of  this  wager,  on  the 
ground  of  its  being  against  public  policy,  does  not  appear  to  have 
been  brought  under  the  consideration  of  the  court.  In  Gilbert  v. 
Sykes,  the  defendant,  in  the  year  1802,  in  consideration  of  one  hun- 
dred guineas,  agreed  to  pay  the  plaintiff  a  guinea  a  day  during  the 
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where  two  heirs  apparent  betted  on  the  lives  of  their  respec- 
tive fathers,  no  objection  was  made  to  the  subject  of  the 
wager ;  and  it  was  further  holden,  that  the  circumstance  of 
one  of  the  fathers  being  dead  at  the  time  when  the  wager 
was  made,  but  of  which  circumstance  the  parties  were  ig- 
norant, did  not  affect  the  validity  of  the  wager.  In  Murray 
V.  Kelly  J  B.  R.  M.  35  Qeo.  3,  on  a  rule  to  shew  cause  why 
the  defendant  should  not  be  discharged  on  filing  common 
bail,  on  the  CTOund  that  the  action  was  on  a  wager,  whether 
A.  kept  a  nulitary  academy  at  such  a  place,  or  not ;  Lord 
Mansfield  said,  that  as  it  was  merely  a  wager  on  a  private 
event,  he  saw  no  reason  why  it  should  not  be  considered  as  a 
legal  debt ;  and  the  rule  was  discharged.  A  wager<^  on  the 
event  of  an  appeal  to  the  House  of  Lords  from  the  Court  of 
Chancery,  was  holden  good,  the  wager  having  been  made  be* 
tween  parties  who  could  not  in  any  degree  bias  the  judgment 
of  the  house,  and  there  not  being  any  fmud  or  colour  in  the 
case.  So  where^  the  subject  of  the  wager  was,  whether  one 
S.  T.  had  or  had  not,  berore  a  certain  dbiy,  bought  a  waggon, 
lately  belonging  to  D.  C,  it  was  holden  good,  per  three  jus- 
tices; but  Buller,  J.  was  of  a  different  opinion,  1st,  on  the 
ground  that  two  persons  shall  not  be  permitted,  by  means  of 
a  voluntary  wager,  to  try  any  question  upon  the  right  or  in- 
terest of  a  third  person ;  and  2dly,  that  all  wagers,  whether  in 
the  shape  of  a  policy  or  not,  between  parties  not  having  any 
interest,  were  prohibited  by  stat.  14  Geo.  3.  c.  48.  So  a 
wager®  of  a  rump  and  dozen^  whether  the  defendant  was  older 
than  the  plaintiff,  was  holden  to  be  legaL    A  wager  on  the 

c  Jones  V.  Randall,  Cowp.  37.  e  Hussey  v.  Crickitt,  3  Campb.  168. 

d  Good  y.  EUiott»  3  T.  R.  693. 


life  of  Baonaparte.  The  defendant  paid  the  guinea  a-day  for  some 
years  ;  but  then  desisted.  The  action  was  brought  to  recover  the 
arrears.  The  jury  having  found  a  verdict  for  the  defendant ;  on 
motion  for  a  new  trial,  it  was  contended,  in  support  of  the  verdict, 
that  the  wager  was  illegal,  inasmuch  as  it  had  a  tendency  to  create 
an  interest  in  the  plaintiff  in  the  life  of  a  foreign  enemy,  and  which, 
in  the  case  of  invasion,  might  induce  him  to  act  contrary  to  his  alle- 
giance. The  court,  being  of  opinion  that  the  justice  of  the  case  had 
been  satisfied,  refused  to  disturb  the  verdict ;  and  Lord  EUenbo- 
rough,  C.  J.  expressed  a  strong  opinion  against  the  legaUty  of  the 
wager,  as  well  on  the  ground  before*mentioned,  as  also  on  the  g^und 
that  the  party  suffering  under  such  a  contract,  might  be  induced  to 
compass  and  encourage  the  horrid  practice  of  assassination,  in  order 
to  get  rid  of  a  life  so  burdensome  to  him. 
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ititare  price  of  foreign  ftinds  is  not  void  or  illegal^  either  by 
the  7  Geo.  2.  c.  8,  or  at  common  law*.  With  respect  to 
the  form  of  declaring  on  a  wager^  it  may  be  observed,  that 
before  the  time  of  Holt,  C.  J.  it  was  a  question,  whether  a 
general  indebitatus  assumpsit  would  not  lie  for  a  wager ;  it 
was,  however,  finally  agreed,  that  it  would  not^;  but  although 
an  action  does  not  lie  in  that  particular  form,  yet  a  special 
assumpsit  on  the  wager  itself,  laid  by  way  of  mutual  promises, 
may  be  maintained. 


II.  Of  Illegal  Woffers. 


1.  Wagbrs  are  illegal  which  are  specially  prohibited  by 
positive  statute.  A  poEcy  of  insurance  is,  in  the  nature  of 
it,  a  contract  of  indemnity,  and  of  great  benefit  to  trade. 
But  the  use  of  it  was  perverted  by  its  being  turned  into  a 
wager.  To  remedy  this  evil,  the  stat  19  Geo.  2.  c.  97^^  was 
made,  which,  after  enumerating  in  the  preamble  the  various 
frauds  and  pernicious  practices  introduced  by  the  perversion 
of  this  species  of  contract,  and,  among  others,  that  of  gaming 
or  wagering,  under  pretence  of  insuring  vessels,  &c.,  proceeds 
under  general  words  to  prohibit  all  contracts  of  assurance  by 
way  of  gaming  or  wagering.  An  agreement,  in  writing,  was 
made^,  that  plaintiff  should  pay  die  defendant  20/.  at  the 
next  port  a  ship  should  reach ;  in  consideration  whereof,  the 
defendant  undertook  that  the  ship  should  save  her  passage  to 
China  that  season,  and  if  she  dia  not,  then  he  would  pay  the 
plaintiff  1000/.  at  the  end  of  one  month  after  she  arrived  in 
the  Thames.  It  was  holden,  that  this  agreement  being  made 
without  reference  to  any  property  on  board,  although  it  ap- 
peared that  the  plaintiff  had  some  little  interest  in  tne  cargo, 
was  a  wagering  policy  within  the  meaning  of  the  preceding 
statute.  A  similar  provision  has  been  made  with  respect  to 
insurances  on  lives,  or  any  other  event,  in  consequence  of  a 
mischievous  kind  of  gamins,  which  had  been  introduced  by 
such  insurances,  wherein  we  assured  had  no  interest  To 
remedy  this  evil  it  was  enacted,  by  stat.  14  Geo.  9.  c.  48.  s.  1, 
*^  That  insurances  made  on  the  life  of  any  person,  or  any 

e  BdoTgan  v.  Pebrer,  4  8c.  230,  rccog-        Cb.  H.  6  W.  3.  Carth.  33S.    Bov^ 

mting  Good  ▼.  Elliott.  v.  Cftttleman,  1  Ld.  Raym.  69. 

f  Jackionv.  Ck>]epra¥e,  on  error,  Exch.    g  See  ante,  p.  1033. 

h  Kent  v.  BJrd,  Cowp.  688. 
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other  event,  wberain  ihe  person  for  whose  use  andi  policf 
shall  be  made,  shall  have  no  interest,  or  by  way  of  gaming  or 
wagering,  shall  be  void.'^    The  second  section  directs,  that  in 
all  pohcies  on  Uves  or  other  events,  the  names  of  the  persons 
interested  shall  be  inserted.    A  wager  in  the  form  of  a  policjr^ 
between  two  uninterested  persons  upon  the  sex  of  a  thirds 
is  within  the  meaning  of  the  preceding  statute,  and  conse- 
quently illegal.     In  MoUieon  v.  Sta^pies,  Park,  Ins.  640,  n. 
where  a  policy  was  made  on  the  event  of  there  being  an  open 
trade  between  Oreat  Britain  and  the  province  of  Maryland,  on 
or  before  the  6th  July,  177B,  Lord  Mansfield  said,  ^^  that  it 
was  clear  the  plaintiff  could  not  recover.''    The  authority  of 
the  two  foregoing  cases  was  recognized  in  Patersan  v.  Powell, 
9  Bingh.  320,  2  M.  &  Sc.  399,  in  which  it  was  holden,  that 
an  engagement  in  tx>nsideration  of  forty  guineas,  to  pay  1002. 
in.  case  BraziUan  shares  shoidd  be  done  at  a  certain  sum  on  a 
certain  day,  subscribed  by  several  persons,  each  for  them- 
selves, was  holden  to  be  a  policy  of  insurance,  and  void  within 
the  foregoing  statute  of  14  Oeo.  3.  c.  48.     In  Goody.  Elliott, 
S  T.  R.  693.  Kenyon,  C.  J.  Grose  and  Ashhurst,  Js.  were  of 
opinion,  that  the  preceding  statute  was  confined  to  policies  of 
insurance,  and  that  firom  uie  words  used  in  the  second  clause, 
it  was  aiq)arent,  that  the  legislature  had  written  instruments 
only  in  contemplation.     But  the  construction  which  was  put 
by  Buller,  J.  on  this  statute  was,  that  it  had  nothing  to  do 
with  what,  in  the  true  sense  and  meaning  of  the  word,  is  a 
poUcy,  that  is,  a  mercantile  poUcy  made  on  interest,  but  that 
it  prohibited  att  wagers  made  on  any  event  in  which  the  parties 
had  not  any  interest.    By  stat.  16  Car.  2.  c.  7-  s.  2,  '^  The 
winner  of  any  money,  or  other  valuable  thing,  by  deceit,  in 
playing  at  cards,  dice,  tables,  tennis,  bowls,  sMttles,  shovel- 
rx)ard,  or  in  cock-fighing,  horse-races,  dog-matches,  foot-races, 
or  other  games ;  or  by  bearing  a  part  in  the  stakes,  or  by  bet- 
ting on  the  sides  of  such  as  play,  ride,  or  run,  shall  forfeit 
treble  the  value.''    By  the  third  section,  all  securities  and 
promises  given  or  made  for  the  payment  of  sums  exceeding 
100/.  which  have  been  lost  at  one  time,  by  playing  at  any  one 
of  the  said  games,  or  by  betting  on  the  players,  are  declared 
void,  and  the  winner  shall  foifeit  treble  the  value  of  t:he 
money  or  otiher  thing  won,  above  100/.     By  9  Ann.  c.  14.  s.  1, 
'^  All  notes,  bills,  bonds,  judgments,  mortgages,  or  other  se- 
curities, riven  by  any  person  where  the  whole  or  any  part  of 
the  consideration  of  such  securities  shall  be  for  money,  or 
other  valuable  thing,  won  by  gaming,  or  playing  at  cards,  dice, 

i  Roebuck  and  another  T.Hamertan,  Cowp.  737. 
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tables^  tennis^  bowls^  or  other  game,  or  by  betting  on  the  sides 
of  such  as  game  at  any  of  the  aforesaid  games^  or  for  repay-^ 
ing  any  money  knowingly  lent  for  such  gaming  or  betting,  or 
lent  at  the  time  and  place  of  such  play,  to  any  person  that 
shall  play  or  bet,  shall  be  void^/'  But  now,  oy  stat.  5  &  6 
W.  4.  c.  41,  (see  ante,  p.  322,)  notes,  bills,  or  mortgages, 
which  under  the  foregoing  acts  would  haye  been  absolutely 
void,  shall  be  deemed  to  have  been  made  for  an  illegal  con- 
nderation. 

The  construction  which  has  been  put  on  the  Sd  section  of 
the  16th  Car.  2.  c.  *Jy  may  be  gathered  from  the  following 
case :  In  debt  for  100/.  the  plaintiff  declared  upon  articles^  of 
agreement,  purporting  that  the  plaintiff  and  defendant  should 
run  a  horse  for  100/.,  and  if  the  defendant  lost,  }\t  should  pay 
the  100/.,  &c.  The  defendant  pleaded  the  tiiird  section  of 
Stat.  16  C^.  2.  Holt,  for  the  plaintiff,  insisted,  that  the 
statute  intended  to  avoid  securities  given  for  money  lost  at 
play,  but  not  where  the  contract  was  precedent;  but  uie  court 
were  of  a  different  opinion :  observing,  that  such  construction 
would  wholly  elude  the  statute,  and  let  men  loose  to  play  for 
any  great  sum,  provided  they  secured  it  beforehand,  ana  added, 
that  tills  statute  being  to"suppress  the  practice  of  excessive 
gaming™  should  be  construed  in  the  most  extensive  manner 
that  could  be  to  answer  that  end.  A.  lost  at  play  to  the 
plamtiff '^,  and  gave  him  a  bill  for  the  amount  of  the  sum  losl^ 
on  the  defendant,  who  accepted  the  bill,  and  afterwards  re- 
fused payment ;  to  an  action  brought  on  the  bill,  the  defen- 
dant pleaded,  that  after  the  29th  day  of  September,  1664<>, 
and  before  the  making  the  said  bill,  A.  and  the  plaintiff  were 
playing  together  at  hazard,  and  that  A.  then,  at  one  time 
ana  meeting,  lost  to  the  plaintiff  above  100/.  and  that,  for 
securing  the  payment  thereof,  A.  drew  the  bill  in  question  on 
the  defendant,  who  accepted  the  same,  and  that  by  force  of 
the  statuteP,  tiiat  acceptance  was  void  in  law.  On  demurrer, 
to  this  plea,  it  was  insisted,  in  support  of  the  demurrer,  that 
this  case  was  not  within  the  statute;  because  the  nature 
of  the  duty  was  altered,  and  a  new  contract  created  by  the 
acceptance,  which  was  the  ground  of  the  action.  But  the 
court  overruled  the  objection ;  for  although  this  was  a  kind 
of  new  contract,  yet  aU  was  founded  on  tiie  illegal  and  tor- 
tious winning,   and  it  only  secured  the  payment  of  that 

k  See  Sigel  ▼.  Jebb,  3  Stark.  N.  P.  C.  1.  356.  and  see  the  pleadings,  5  Mod* 

1  HedgeboriowT.  Rosenden,  1  Ventr.  176. 

263.  o  The  day  from  which  the  16  Car.  2, 

m  2  Ley.  94.  c.  7.  s.  3.  was  to  take  effect, 

a  Hussey  v.  Jscob,  Salk.  344.    Carth.  p  16  Car.  2.  c  7.  i.  3. 
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money,  and,  therefore,  it  was  within  the  statate,  the  plaintiff 
being  privy  to  the  first  wrong.  Another  objection  was 
made^,  that  if  this  case  should  be  taken  to  be  within  the 
statute,  it  would  very  much  endanger  the  credit  of  English 
bills  of  exchange,  if  they  might  be  defeated  by  such  colla- 
teral matter ;  for  it  would  be  injurious  to  the  public  trade  of 
England,  both  foreign  and  domestic.  To  this  it  was  an- 
swered, by  the  court,  that  as  to  inconvenience  concerning 
trade,  there  could  not  be  any  in  this  particular  case,  because 
the  bill  had  gone  no  further  than  to  the  first  hands,  viz.  to 
the  hands  of  the  plaintiff,  who  won  the  money,  and  so  no 
damage  could  accrue  to  any  person  but  to  him,  who  was  cer- 
tainly a  person  within  the  statute. 

It  appears,  from  the  cases  of  Goodbum  v.  Marleyy  Str. 
1159,  Blaxton  v.  Pye,  2  Wils.  309,  and  Clayton  v.  Jensmgs, 
2  Bl.  R.  706,  that  wagers  on  horse-races  are  within  die 
statutes  16  Car.  2.  c.  7,  and  9  Ann.  c.  14 ;  and,  conse- 
quently, actions  founded  on  such  wagers  cannot  be  sup-  ^ 
ported.  In  the  case  of  Blaxton  v.  Pye^  the  court  said,  that  j 
though  horse-racing  was  not  mentioned  in  the  statute  9  Ann, 
yet  it  was  within  the  words  "other  game*'  (2).  So  in 
LynaU  v.  Longbothom,  2  Wils.  36,  the  court  of  C.  B.  were 
of  opinion,  that  a  foot-race  was  within  the  9  Ann.,  for  fpotr 
race  was  mentioned  in  the  16  Car.  to  which  the  9  Ann.  must 
relate.  And  this  opinion  was  recognized  and  adopted  by  the 
court  in  Brown  v.  Berkeley ,  Cowp.  281.  It  is  clear,  that  if 
these  statutes  had  not  been  affected  by  any  subsequent  pro- 
visions of  the  legislature,  every  species  of  wagers  at  horse- 
races would  have  been  illegal ;  out  now,  by  stat.  13  Greo.  2. 
c.  19,  matches  (3)  for  50/.  (4)   and  upwards,  are  legalized, 

q  Carth.  357. 

^^^■^i^— ^^i^W^—— »^lM        ■■■■■  ■■■■■■■■  ■■  ■■        I     i^Mi^— — ^^^^l^^W— — ^i^P^^^»^M^1^^W^  I  ■■ 

(2)  In  Jeffreys  v.  Walter,  1  Wils.  220,  the  court  inclined  to  think, 
that  cricket  was  a  game  within  the  meaning  of  the  stat.  9  Ann.  and 
in  Hodson  v.  Terrill,  3  Tyr.  929.  1  Cr.  &  M.  797,  it  was  holden, 
that  a  match  at  cricket  for  20/.  was  within  the  meaning  of  the  2d 
section  of  this  statute,  and  therefore  illegal. 

(3)  In  Connor  v.  Quick,  cited  by  Aston,  J.  in  2  Bl.  R.  708,  the 
court  took  a  distinction  between  running  a  horse  for  50/.  which  was 
lawful,  and  betting  on  the  side  of  a  horse,  which  was  not  so ;  but  if 
neither  of  the  sums  betted  by  the  parties  amount  to  10/.,  on  a  horse 
race  for  50/.  or  upwards  such  bet  is  legal,  not  being  contrary  to 
9  Ann.  c.  14,  M*AUester  v.  Haden,  2  Campb.  438.  But  a  bet  above 
100/.,  even  on  a  legal  horse-race,  cannot  be  sustained.  ShUlito  v. 
Theed,  7  Bingh.  405. 

(4)  It  was  ag^reed  between  plaintiff  and  defendant,  that  each  should 
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provided  they  are  run  at  certain  places,  and  the  horses  carry 
certain  weights;  and  by  the  stat.  18  Geo.  2.  c.  34.  s.  11,  the 
restrictions  as  to  running  at  particular  places,  and  with 
certain  weights,  are  taken  away  (5).  But  horse-races  for  a 
less  sum  than  £50  are  expressly  prohibited  by  the  second 
section  of  13  G.  2.;  and,  consequently,  wagers  on  such 
horse-races  are  illegal^  These  statutes,  viz.  13  and  18 
Geo.  2.  are  confined  to  bond  fide  horse^racing  only ;  for  in 
Ximenes  y.  Jaques,  6  T.  R.  499,  where  the  plaintiff  obtained 
a  verdict  on  a  wager  for  100  guineas,  that  he  could  perform 
a  certain  joiumey,  in  a  post-chaise  and  pair,  within  a  given 
time,  the  court  arrested  the  judgment  (6).  So  where  A. 
betted  with  B.  ^'  500  guineas  and  a  dinner,^^  that  A.'s  horse 
should  go  from  London  to  Sittingboume"  sooner  than  B/s 
two  horses  should  go  the  same  distance,  B.^s  horses  to  be 
placed  at  any  distance  from  each  other  that  B.  should  think 
proper:  the  wager  having  been  won  by  B.  and  an  action 
brought  to  recover  the  amount  of  the  wager,  and  verdict 

r  Johnson  ▼.  Bann,  4  T.  R.  1 .        s  Whaley  t.  Pajot,  2  Bos.  k.  Pul.  61. 


start  his  mare,  and  that  if  either  should  refuse,  he  should  forfeit  25/. 
to  the  other,  but  the  plaintiff  was  to  pay  the  defendant  5/.  before- 
hand, as  a  consideration  to  induce  him  to  make  the  match.  The  de- 
fendant afterwards  refusing  to  run  the  match,  the  plaintiff  brought 
an  action  against  him  for  the  25/.  Perrott,  Baron,  before  whom  the 
cause  was  tried,  considefed  this  as  a  match  for  501.  and,  on  a  motion 
in  arrest  of  judgment,  the  court  of  K.  B.  were  of  the  same  opinion. 
Bidmead  v.  Gale,  4  Burr.  2432.     1  BL  R.  671.  S.  C. 

(5)  "  There  seems  to  be  much  ground  for  arguing,  from  the 
nature  of  16  Car.  2.  and  9  Ann.,  that  these  statutes  ought  to  be 
construed  strictly,  in  order  to  enforce  the  principle  on  which  they 
are  founded,  viz.  to  prohibit  aU  horse-racing;  and  that  the  13  and 
18  Geo.  2,  are  from  their  nature  to  be  so  construed  as  to  encourage 
the  breed  of  horses,  and  to  permit  that  species  of  horse-racing  oi^y 
called  running  on  the  turf.  It  is  to  be  observed,  that  stat.  13  Geo.  2, 
speaks  of  entering,  placing,  starting,  &c.  and  that  the  expression, 
"  any  place  or  places  whatsoever,"  used  in  18  Geo.  2,  can  hardly 
mean  ''  all  England  "  Per  Lord  Eldon,  C.  J.  in  Whaley  v.  Pq/ot, 
2  Bos.  &  Pul.  54. 

(6)  The  reason  of  this  decision  is  not  stated  in  the  report  of  the 
case ;  but  in  Whaley  v.  Pajot,  2  Bos.  and  Pul.  54.  Lord  Eldon,  C.  J. 
said,  "  upon  inquiry  of  the  judges  of  the  court  of  King's  Bench,  we 
find,  that  the  judgment  of  die  court  in  Ximenes  v.  Jaquee,  proceeded 
on  an  opmion,  that  the  stat.  13  and  18  Geo.  2.  related  to  band  fide 
horse-racing  only.' 


>» 
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for  plaintiff,  the  court  arrested  the  jtukment,  on  the  gromid 
that  the  subject  of  the  wager  was  not  tnat  species  of  horse- 
race or  match  which  was  legalized  by  stat  13  and  18  Geo.  3. 
Semble  that  a  wager  between  the  proprietors  of  two  car* 
riages  for  the  conveyance  of  passengers  for  hire,  that  a 
given  person  should  go  by  one  of  these  carriages,  and  no 
other,  is  illegaL  But  it  was  holden^  at  all  events,  (die 
wager  having  been  deposited  in  the  hands  of  the  stake- 
holder,) that  either  party  having  demanded  his  deposit  be- 
fore the  wager  was  won,  was  entitled  to  have  it  returned  to  him, 
and  on  refusal,  to  maintain  an  action  against  the  stake-holder* 
The  plaintiff  laid  an  illegal  wager  with  B.,  the  defendant  took 
a  part  in  the  bet.  The  plaintiff  won :  it  was  expected  that 
B.  would  pay  on  a  certain  day,  before  which  the  plaintiff,  at 
the  defendant's  request,  because  he  was  going  to  a  distance, 
advanced  to  the  defendant  his  share  of  the  winnings.  B. 
died  insolvent  before  the  day,  and  the  bet  never  was  paid.  It 
was  holden^,  inasmuch  as  the  plaintiff  could  not  establish  his 
case  without  the  aid  of  the  illegal  wager  in  his  proof,  in  which 
all  were  concerned,  he  could  not  recover. 

2.  An  action  cannot  be  maintained  upon  sucK  wagers  as 
in  the  event  may  have  an  influence  on  the  public  policy  of 
the  kingdom.  On  this  principle  it  was  holden',  that  a  wager 
between  two  electors,  on  the  event  of  the  election  of  mem- 
bers to  serve  in  parliament,  was  void ;  because  it  raised  an 
improper  bias  in  the  minds  of  the  parties  to  vote  for  one  or 
other  of  the  candidates,  which  bias  weuld  be  subversive  of 
the  freedom  of  elections,  and  detrimental  to  the  constitution. 
Every  contract  in  restraint  of  marriage  is  ill^al,  as  being 
against  the  sound  policy  of  the  law.  Hence,  a  wager  that 
the  plaintiff  woula  not  marry  within  six  years,  was  holden 
to  be  void^ ;  for  although  the  restraint  was  partial,  yet  the 
immediate  tendency  of  such  contract,  as  far  as  it  went,  was 
to  discourage  marriage,  and  no  circumstance  appeared  to 
shew  that  the  restraint,  in  the  particular  instance,  was  pru- 
dent and  proper.  Any  wager  which  leads  to  a  public  in- 
quiry into  the  mode  of  playing  an  illegal  game',  e.  g.  hazard, 
by  which  the  by-standers  may  acquire  a  knowledge  of  it,  b 
contrary  to  good  morals  and  the  policy  of  the  law,  and,  there- 
fore, not  a  ground  on  which  an  action  can  be  maintained. 
In  like  manner,  the  court  will  not  entertain  an  action  on  a 
wager  upon  an  abstract  question  of  law  or  judicial  practice, 

t  Eltham  v,  Kin^unan,  1  B.  ft  A.  683.    y  Hartiejr  y.  Rice,  10  East,  22. 
u  Simpion  v.  Bliss,  7  Taunt.  246.  z  Brown  y.  Leeson,  2  H.  B1.  43. 

z  AUen  t.  Hearne,  1  T.  R.  66. 
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not  arising  out  of  pre-existing  circumstances,  in  which  the 
parties  have  an  interests  And  in  another  case^,  Oibbs,  C.  J. 
following  the  example  of  Lord  Loughborough  and  Lord  E^- 
lenborough,  in  the  foregoing  cases  of  Broum  v.  Leeson,  and 
Henkm  v.  GuersSj  refused  to  try  an  action  upon  a  wager, 
whether  an  immanied  woman  had  had  a  child.  An  action 
cannot  be  maintained  upon  a  wager  on  a  cock-fight<^,  because 
it  is  a  barbarous  diversion,  which  ought  not  to  be  encouraged 
or  sanctioned  in  a  eourt  of  justice ;  and  further,  because  it 
would  tend  to  the  degradation  of  the  court  to  entertain  such 
inquiries. 

3.  So  if  the  subject  of  the  wager  lead  to  improper  inqui- 
ries, which  respect  the  interest  and  general  importance  of  the 
country,  they  are  illegal,  as  beine  contrary  to  sound  policy ; 
as  wagers  on  the  amoimt  of  the  hop  duties^,  or  the  receipt 
tax,  or  any  other  branch  of  the  public  revenue.  And  this 
rule  holds,  although  the  actual  discussion  may  be  excluded 
by  the  special  circumstances  of  the  case :  as  where  the  wager 
being  on  the  amount  of  the  hop  duties,  the  defendant  had 
admitted  that  he  had  lost  his  wager* ;  so  where  defendant  had 
given  a  promissory  note  for  the  amount  of  the  wager^. 

4.  Where  the  discussion  of  the  subject  of  the  wager  will 
be  attended  with  injury  to  a  third  person,  and  lead  to  inde- 
cent evidence.  On  this  principleflf,  a  wager  between  two  in- 
different persons  on  the  sex  of  the  Chevalier  D^Eon,  who 
had  appeared  to  the  world  as  a  man,  and  acted  in  that  cha- 
racter in  a  variety  of  capacities,  was  holden  illegal. 

A  Henkin  ▼.  Guens,  12  East,  247.  d  Atherfold  ▼.  Beard,  2  T.  R.  610. 

b  Ditchbum  ▼.  Goldamith,  4  Campb.  e  Atherfold  v.  Beard,  2  T.  R.  610. 

162.  f  Shirley  y.Sankey,  2  Bos.  ft  Pul.  130. 

e  Squires  ?.  Whisken,  3  Campb.  140.  g  Docosta  ▼.  Jones,  Cowp.  729. 

Lord  BUenborough,  C.  J. 
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Bankrupt,  Drover,  p.  233. — Potter  and  another,  assignees,  &c.  ▼. 
Starkie,  Lancaster  Sum.  Ass.  1807.  MSS.  Mr.  Justice  Williams. 

Trover  against  Sheriff.  (Conversion  by,  without  notice,  where 
act  of  bankruptcy  before  seizure.)  In  this  case,  a  writ  of  fi,  fa.  was 
deUvered  to  the  sheriff  one  day,  the  bankruptcy  was  coinmitted  on 
the  next,  and  the  seizure  on  the  third.  The  conunission  was  not 
sued  out,  nor  the  assignment  executed  until  after  the  sale.  Wood, 
Baron,  directed  the  jury,  that  as  the  execution  was  not  completed  by 
the  deUvery,  but  by  the  seizure,  and  as  an  act  of  bankruptcy  had  inter- 
vened before  that  time,  the  goods  were  no  loliger  those  of  bankrupt, 
but  of  his  assignees,  by  relation,  and  that  the  sheriff  was  guilty  of  a 
conversion. 

Richardson,  in  Mich.  term,  obtained  a  rule  nisi  in  the  Exchequer, . 
on  the  ground  that  the  sheriff  having  acted  only  in  obedience  to  the 
writ,  and  without  notice,  was  not  liable  in  this  form  of  action.  He 
cited  Cooper  v.  Chitty,  1  Burr.  Bl.  R.  and  Tlmbrellv.  3fi//«,  Bl.R.  205, 
to  shew  that  till  there  was  some  notorious  act,  like  commission  or 
assignment  (of  which,  perhaps,  the  sheriff  is  bound  to  take  notice,) 
the  sheriff  is  bound  to  obey  the  writ.  That  he  could  not  have  returned 
nulla  bona,  the  property  not  being  out  of  bankrupt  until  assignment ; 
and  that  Cooper  v.  Chitty  is  founded  solely  on  this  dictinction,  viz. — 
the  sale  being  there  after  the  assignment ;  for  the  seizure  is  there 
said  to  be  innocent. 

Williams,  contra,  endeavoured  to  shew,  that  the  grounds  of  dis- 
tinction (as  taken  by  Lord  Mansfield  in  Cooper  v.  Chitty,)  between 
that  case  and  the  present  were,  in  truth,  not  maintainable ;  that  this 
is  obvious  from  Lord  Mansfield  alternately  taking  and  abandoning 
them ;  that  the  sale  follows  the  nature  of  the  seizure,  and  is,  in  truth 
no  new  transaction  ;  and  that,  therefore,  the  seizure  was  the  conver- 
sion, or  there  was  none  at  aU.  That  there  was  no  notice  in  the  cited 
case,  though  Lord  Mansfield,  extra-judiciaUy,  talked  of  length  of 
time,  so  that  this  supposed  distinction  fails.  Further,  he  shewed,  that 
Timbrell  v.  Mills  was,  as  to  the  point  decided,  wholly  irrelevant,  and 
objected  to  the  supposed  dictum  as  not  being  found  in  the  report  of 
Cooper  V.  Chitty;  and  concluded,  that  the  sheriff  having  taken  goods 
not  alluded  to  in  the  writ,  but  the  goods  of  other  persons,  was  guilty 
of  a  conversion,  the  point  of  property  in  the  plaintifi^  having  been 
conceded  early  in  the  argument ;  and  of  this  opioion  was  the  court, 
and  discharged  the  rule,  on  the  ground  (as  I  afterwards  heard  from 
Richardson,)  that  according  to  the  authority  of  Cooper  v.  Chitty,  the 
property  must  be  considered  as  divested  by  the  bankruptcy. 
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BUU  of  Exchange,  p.  322.— By  statate  7  W.  4,  and  1  Vict.  c.  80, 
after  the  17th  of  July,  1837,  and  till  the  Ist  of  January  1840,  bills 
of  exchange  and  promissory  notes,  payable  at  or  within  twelve  months 
after  date,  or  not  having  more  than  twelve  months  to  run,  are 
exempted  from  the  operation  of  the  laws  for  prevention  of  usury. 

Bills  of  Exchange,  pt  357. — Solarte  v.  Palmer,  and  Hartley  v.  Case, 
were  recognized  in  Boulton  v.  Welsh,  3  fiingh.  N.  C.  688,  and  in 
Hedger  v.  Stevenson,  Elxch.  9  June,  1837. 

Covenant,  p,  494. — The  lessee,  by  deed  poll,  assigned  his  interest 
in  the  demised  premises  to  A.,  subject  to  the  payment  of  the  rent, 
and  performance  of  the  covenants  contained  in  the  lease.  A.  took 
possession,  and  occupied  uhder  this  assignment,  and  before  the  ex- 
piration of  the  term  assigned  to  a  third  person.  The  lessor  sued  the 
lessee  for  breaches  of  covenant  committed  during  the  time  that  A. 
continued  assignee,  and  recovered  damages ;  it  was  holden*,  that  the 
lessee  might  maintain  an  action  founded  in  tort  against  A.  for  having 
neglected  to  perform  the  covenants  during  the  time  he  continued 
assignee,  whereby  the  lessee  sustained  damage. 

Debt,  p.  541''.— The  authority  of  Edmunds  v.  Harris,  2  Ad.  &  EH. 
414,  has  been  further  impeached  in  Hayseldenv.  Staffs,  5  Ad.  &  Ell.  159, 
and  that  of  Cousins  v.  Paddon,  see  p.  542,  recognized  by  Denman, 
C.  J.  delivering  the  judgment  of  the  court. 

Debt,  p.  544. — ^Where  a  party  to  any  instrument  seals  it,  and  de- 
clares, in  the  presence  of  a  witness,  that  he  delivers  it  as  his  deed, 
but  keeps  it  in  his  own  possession,  and  there  is  nothing  to  qualify 
that,  or  to  shew  that  the  executing  party  did  not  intend  it  to  operate 
immediately,  excepting  the  keeping  the  deed  in  his  hands,  it  is  a 
valid  and  effectual  deed^;  and  delivery  to  the  party,  who  is  to  take 
by  the  deed,  or  to  any  person  for  his  use,  is  not  essential.  Delivery 
to  a  third  person  for  the  use  of  the  party  in  whose  fttvour  the  deed  is 
executed,  where  the  grantor  parts  with  all  control  over  the  deed, 
makes  the  deed  effectual  from  die  instant  of  such  delivery  *",  although 
the  person  to  whom  the  deed  is  so  delivered  be  not  the  agent  of  ti^ 
party  for  whose  benefit  the  deed  is  made. 

Debt,  p,  591. — By  stat.  3  &  4  W.  4.  c.  42.  s.  16,  the  writ  may  be 
executed  before  sheriff,  unless  otherwise  ordered. 

Innkeeper,  p,  . — ^An  innkeeper  shall  be  charged,  if  there  be  a 
defiiult  in  him  or  his  servants,  in  the  well  and  safe  keeping  of  his 
guest's  goods  and  chattels  within  his  common  inn;  for  die  inn- 
keeper is  bound  in  law  to  keep  them  safe  without  any  stealing  ;  and 
it  is  not  any  excuse  for  him  to  say  that  he  delivered  to  the  guest  the 
key  of  the  chamber  in  which  he  is  lodged,  and  that  he  left  the 
chamber  door  open.  And  although  the  guest  doth  not  deliver  his 
goods  to  the  innkeeper  to  keep,  nor  acquaints  him  with  them,  yet  if 
fiiey  be  carried  away  or  stolen,  the  inidceeper  shall  be  charged;  and 
so,  though  they  who  stole  the  goods  be  unknown.  But  if  the  guest's 
servants,  or  he  who  comes  widi  him,  or  he  whom  he  desires  to  be 

a  Burnett  y.  Lyacb,  5  B.  ft  C.  580.  c  8.  C. 

b  Do€  d.  Garaons  ▼.  Knight,  6  B.  ft  C. 
671. 
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lodged  with  him,  steals  or  carries  away  his  goods,  the  innkeeper  shall 
not  be  charged :  for  here  the  fault  is  in  the  guest  to  have  siidi  com* 
panioos  or  servants.  Cafye't  case,  8  Rep.  33.  a.  So  an  innkeeper 
is  not  answerable  for  the  goods  of  his  gpieet  which  are  lost  through 
the  negligence  of  the  guest  oat  of  a  private  room  in  the  inn,  chosen 
by  the  gnest  for  the  porpoae  of  exhibiting  to  his  costomers  his  goods 
for  sale,  the  use  of  whidi  was  granted  by  the  innkeeper,  who  at  the 
same  time  told  the  gaest  that  there  was  a  key  and  that  he  might 
lock  the  door,  which  he  neglect^  to  do.  Bmrges9  v.  dememts,  4  M. 
and  S.  306.  fiat  where  a  traveller  having  several  packages  went  to 
an  inn,  one  of  which  packages,  at  his  desire,  was  taken  into  the  com- 
mercial room,  into  which  he  was  shewn,  and  the  others  into  his  bed- 
room, which,  according  to  the  asaal  practice  at  that  inn,  was  the 
place  to  which  goods  were  taken,  anless  orders  were  given  to  the 
contrary ;  the  package  taken  into  the  commercial  room  was  stolen ; 
it  was  holden  that  the  innkeeper  was  reqmnsible.  Rickmomd  v. 
SmUk,  8  B.  &  C.  9.  There  is  no  distinction  between  m<meif  and 
goods  as  ^  as  respects  the  liability  of  innke^ers.  Kent  v.  Simduard, 
2  B.  &  Ad.  803.  So  where  an  innkeeper  on  a  £Edr  day,  apon  being 
asked  by  a  traveller  in  a  gig  whether  he  had  room  for  his  horse,  pat 
the  horse  into  the  stable  of  the  inn,  received  the  traveller  with  some 
goods  into  the  inn,  and  placed  the  gig  in  the  open  street  without  the 
inn  yard,  where  he  was  accustomed  to  place  carriages  of  his  gaests 
on  fair  days.  The  gig  having  been  stolen  thence,  it  was  hd[den^ 
that  the  innkeeper  was  liable. 

Ejectment, p.  757,  /.  15. — ^After  the  word  deed,  insert  as  follows: 
It  is  dear  and  indispotable  law,  that  for  the  purpose  of  proving  non 
access,  neither  husband  nor  wifo  can  be  a  witness ;  and  this  role 
ezdudes  all  qoestions,  which  have  a  tendency  to  prove  access  or  non 
access.  R.  v.  Saurion,  5  Ad.  &  £11.  180,  recognizing  Goodrigkl  d. 
Stephens  v.  Mou^  2  Cowp.  591,  as  to  the  general  rule. 

Partners,  p.  1154.— By  stat.  7  W.  4.  and  1  Vict.  c.  73.  Her  ma- 
jesty is  enabled  to  confer  certain  powers  and  immunities  on  trading 
and  other  companies  by  patent ;  inter  alia,  1,  the  same  powers  may  be 
granted  to  persons  not*  incorporated,  as  if  they  were  so ;  2,  that  suits 
may  be  carried  on  in  the  name  of  one  of  the  officers' ;  3,  individual 
liability  of  members  may  be  restricted' ;  4,  evidence  of  officer  or  of 
member  of  company,  is  admissible'^. 

Replevin,  p,  1225,  line  10,  for  must  bring  detinue,  read  may  bring 
detinue  or  replevin,  and  add  the  following  case: — Replevin  for 
taking  and  detaining,  &c.  Avowry  for  rent  arrear ;  plea,  that  after 
the  laildng  and  befm  the  impounding,  plaintiff  tendered  the  rent 
and  expenses.  On  special  demurrer,  that  the  ^plea  was  an  answer 
only  to  part,  the  avowry  jostifying  the  taking  and  detamng;  and 
there  was  not  any  instance  of  a  r^evin  for  a  mere  detention.  Bat 
the  court  hdd'  the  plea  good ;  for  the  detention  aftw  the  tender 
satisfied  the  declaration:  every  unlavrful  detention  was  a  new 
taking. 

d  Jotitt  V.  Tyler,  I  Ad.  &  hll.  632.         g  1^.  4. 

e  S.  2.  h  S.  23. 

f  9.  3.  i  Evanr«.  Elliott,  5  Ad.  &  EIL  142. 
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PRINCIPAL  MATTERS. 


ABANDONMENT : 
notice  of,  p.  980. 

ABATEMENT: 

of  nuifiance  by  commoner,  427. 
plea  in, 

coyenant,  467  n. 

debt  on  bond,  549. 

non  joinder  of  partner,  1156,  7. 

ABBIES : 

disBolation  of,  1319,  1320. 

ACCEDAS  AD  CURIAM : 
nature  of  this  writ,  1207. 

ACCEPTANCE: 
of  bills,  326. 
of  charter,  1176,  7. 

cannot  be  partial,  ib. 

ACCORD  AND  SATISFACTION : 
plea  of,  in  assumpsit,  123. 
covenant,  518. 
debt  on  bond,  549. 
trespass,  1354. 

ACCOUNT : 

action  of,  1 . 

bow  to  declare  on  the  stat.  4  Ann.  c.  16.,  2. 

lies  not  against  inftmt,  3. 

nor  by  executor  against  co-executor,  4. 

plea  in,  ib. 

evidence  on  ne  unques  receiver,  ib. 

judgment  quod  computet^  form  of,  5. 

proceedings  thereon,  ib. 

auditors,  their  power,  ib. 

bail,  proceeding  in  default  of  bail,  6. 

rules  for  pleading  before  auditors,  ib. 

final  judgment,  form  of,  ib. 

execution,  7. 
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ACCOUNT  STATED ; 

evidence  upon  count  on,  70  n.  (19) 

ACKNOWLEDGMENT : 

of  debt ;  what  BufScient  to  take  case  out  of  statute  of  limita- 

tiona,  140. 
Btat.  relating  to,  142. 

ACTION : 

commencement  of,  on  penal  statutes,  630. 

ACTION  ON  THE  CASE : 

where  case  or  trespass  is  the  proper  remedy,  435  to  443,  691. 

what  is  the  true  criterion,  435. 

where  trespass  or  case  is  to  be  brought  for  irregular  distress, 

1349  n. 
where  trespass  or  case  is  to  be  brought  for  false  imprisonment, 

1084  n. 

ADJUSTMENT:  995. 

ADMINISTRATION : 

by  whom  to  be  granted,  778. 

where  void,  779  n. 

where  administration  de  bonis  non  is  necessary,  786. 

during  minority  of  executor,  787. 

during  absence  of  executor  beyond  sea,  788. 

pending  Htigation,  789. 

evidence  of,  813. 

effect  of  statute  of  limitations  as  to,  811. 

ADMINISTRATOR : 

interest  of,  in  property  of  intestate,  782. 
actions  by,  799. 
against,  804. 
plea  by,  808,  9. 

how  he  may  lay  demise,  in  ejectment,  725. 
ADMISSION : 

of  assets,  795. 

ADULTERY  ; 

action  for,  8. 
form  of  action,  9. 
what  will  bar  the  action,  10. 
correct  statement  of  Gibber  v.  Slgper,  1 0  n.  (3) 
what  circumstances  will  go  in  mitigation  of  damages,  1 1 ,  25. 
of  circumstances  operating  in  aggravation,  25. 
when  husband  and  wife  hve  apart,  whether  action  is  maintain- 
able,  12. 
how  statute  of  limitations  is  to  be  pleaded,  13. 
actual  marriage  must  be  proved,  1 5. 
new  trial,  in  what  cases  granted,  26. 

AD VO  WSON : 

in  fee,  purchase  of,  when  not  simony,  563. 
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AGENT ! 

where  action  must  be  brought  against,  and  where  against  prin* 

cipal,  88  n. 
obtaining  money  ill^;ally,  cannot  discharge  himself  by  paying 

it  over,  9()  n. 
notice  to  principal,  notice  to  agent,  227,  828,  9. 
principal  is  civilfy  responsible  for  acts  cf,  828. 
authorized  to  act  in  usual  way  of  business  only,  821. 
acceptance  of  bills  by,  303,  4. 
see  Factor. 

AGREEMENT : 

nature  of,  44,  5. 

parol,  ib. 

illegal,  59. 

contrary  to  public  policy,  61. 

fraudulent,  65. 

immoral,  68. 
void  by  stat.  of  frauds,  848. 
parol  evidence  of,  cannot  be  given,  in  what  case,  1430,  1. 

ALIEN : 

wife  of,  when  charg^ble  as  a  feme  sole,  283. 
enemy  cannot  sue  on  a  policy  of  insurance,  1002. 

ALTERATION : 

of  biUs  of  exchange,  316,  7. 

AMENDMENT : 

during  the  trial,  9  Q.  4.  c.  15,  526. 

3  &  4  W.  4.  c  42.  8.  23,  24,  527,  8, 

AMERCIAMENT : 

in  court  leet,  debt  lies  for,  538. 

what  must  be  averred  in  the  declaration,  ib. 

ANCIENT  DEMESNE: 

how  proved,  764. 
APPOINTEE: 

where  he  cannot  be  sued  as  assignee,  493. 

APPORTIONMENT: 

statutes  concerning,  611,  2,  801  n.,  1339. 

APPRENTICE : 

may  plead  infemcy  to  covenant  upon  an  indenture  of  apprentice- 

sh^,  52 1 . 
of  actions  by  masters  for  seducing  and  harbouring,  II 25. 
master  entitled  to  wages  earned  by  impressed  apprentice,  ib. 
promissory  note  g^ven  as  an  apprentice  fee,  is  void,  for  want  of 

consideration,  if  indentures  are  void,  387. 

APPROVEMENT : 

of  commons,  426,  7. 

vol.  n.  3  C 


INDEX. 

APPURTENANT: 

common,  422. 

ARREST : 

what  acts  the  officer  may  justify  in  making  an  arrest,  34,  5. 

may  he  made  without  touching  the  person,  34. 

evidence  of,  in  action  against  eheriff  for  escape,  627. 

words  merely  will  not  make  an  arrest,  1 233. 

trespass  for  false  imprisonment  will  lie  for  an  unlawful  arrest,  as 

on  mesne  process  not  returned,  91 7. 

or  not  heing  the  person  named  in  the  writ,  917, 

or  if  the  arrest  he  made  on  a  Sunday,  921. 

or  after  return  day  of  writ,  ih. 
original  arrests  only  prohihited  on  a  Sunday,  1 234. 
of  hail  on  arrests  on  mesne  process,  576. 
in  bankruptcy,  196. 

ARRESTS :  see  Insurance, 
loss  by,  972. 

ASSAULT  AND  BATTERY: 

what  acts  amount  to  an  assault,  27. 

the  remedy,  28. 

battery  d^ned,  remedy,  ib. 

where  it  lies,  29. 
See  Pleadings — ^Costs. 

ASSETS : 

of  the  replication  of  assets  to  a  plea  of  riens  per  descent,  and  by 

what  proof  it  may  be  supported,  595. 
admission  of,  by  executor,  795. 

ASSIGN : 

covenant  not  to,  477. 

by  bankrupt,  246. 

ASSIGNEE : 

of  reversion,  484. 

assignee  by  parol,  488. 

where  the  heir  may  be  charged  as,  489. 

where  liable,  though  not  named,  490. 

where,  if  named,  490,  1. 

of  parcel  of  estate,  liable  on  covenant  to  repair,  493. 

liable  to  pay  rent  for  a  moiety  though  the  other  moiety  he 

evicted,  ib. 
not  liable  for  breaches  incurred  before  or  after  assi^unent,  494. 
what  will  be  a  sufficient  conveyance  in  order  to  exonerate,  495. 
of  term,  by  way  of  mortgage,  liable  to  covamnts  in  the  lease, 

495  n. 
but  devisee  of  equitable  estate  is  not  liable  as,  497,  8. 
of  the  avennent  of  entry  and  possession  of,  496. 
the  whole  estate  must  be  conveyed  to  make  asaSgnee  chaigeable, 

497. 
under-lessee  not  liable  as,  496. 
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but  rcservmg  the  rent  to  the  lessee  will  not  exonerate  assumee. 
498,  ^ 

how  to  declare  against,  ib. 

actions  by  and  against  assignee  of  reversion  are  transitory,  499. 

as  to  assignees  of  bankrupt  lessee,  see  tit.  Bankrupt. 

ASSIGNMENT : 

voluntary,  by  insolvent,  200. 

property  of  bankrupt  vested  in  assignees,  without,  184. 

of  bond  by  chancellor,  after  fraudulent  commission,  238. 

where  lessee  may  plead,  in  bar  to  debt  for  rent,  though  he  has 

assigned  over  the  premises,  610. 
of  the  covenant  not  to  assign  without  license, 
what  is  a  breach,  478. 

assignment  by  operation  of  law,  no  breach,  479. 
condition  discharged  by  leave  once  granted,  ib. 
equity  will  not  relieve  against  forfeiture   occasioned  by 
breach,  481. 

for  assignment  of  bail-bond,  see  tit.  Bail. 

ASSUMPSIT: 

nature  of  action,  of,  44. 

of  the  indebitatus  assumpsit,  69. 

will  not  lie  on  special  agreement  to  be  paid  in  money  until  terms 

are  performed,  73. 
nor  where  remedy  of  higher  nature,  446  n. 

of  the  declaration,  106. 

venue,  ib. 

as  to  the  day,  107. 

how  the  contract  ought  to  be  stated,  108. 

what  variance  will  be  fatal,  ib. 

of  stating  the  consideration,  109. 

assigning  breach,  1 10. 

averring  notice,  ib. 
or  request,  HI. 
See  money  paid,  and  money  had  and  received. — ^Pleadings. 

ATTACHMENT : 

meaning  of  the  word  in  bankrupt  statute,  1 96. 
ATTORNEY: 

examination  of,  before  admission,  160  n. 

must  declare  employer,  167. 

actions  by,  for  recovery  of  fees,  159. 

statute  of  limitations  may  be  pleaded  to  action  brought  by  attor^ 

ney  for  his  fees,  1 60. 
of  giving  biUs  to  their  clients  under  stat.  3  Jac.  1.  c.  7.  s.  1. 

and  cases  thereon,  ib. 
of  the  Stat  2  G.  2.  c.  23.  s.  23  relating  to  delivery  of  bills,  161 . 
where  necessary  to  deliver  a  bill,  1 62,  3. 
bill  must  be  left  with  party  to  be  charged,  1 63. 
conveyancing  business  not  within  this  statute,  161  n..  1^5,nndn. 

3  C2 
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amount  of  bill  may  be  set  off,  tbough  it  has  not  been  delivered, 

165,6. 
negligence  cannot  be  set  up  as  defence  to  action  on  attorney  s 

bill.  167. 
but   dient  may  sue  attorney  for  negligence  or  unskilfiilnesa, 

170. 
what  proof  will  be  sufficient  for  this  purpose,  1 70,  I . 
copy  of  a  bill,  in  wbat  cases  sufficient  evidence,  166. 
of  Ae  sUt.  12  G.  2.  c.  13.  s.  6.  and  construction  thereof,  ib. 

AVOWRY  AND  COGNIZANCE: 

requisites  of,  1213,  4. 

several  avowries  may  be  pleaded,  1214;  new  rule,  ib. 
plaintiff  may  traverse  defendant's  being  bailiff,  ib. 
defendant  may  avow  that  locus  is  bis  freehold.  1215. 
how  tenant  in  common  must  avow,  1216. 
what  avowry  for  damage  feasant  must  allege,  ib. 
plea  in  bar, 

that  cattle  escaped  through  defect  of  fences,  what  it 

must  state,   1216.  , 

right  of  common,   how  pleaded    by  copyholder, 

1217,8. 
tender  of  amends  cannot  be  pleaded  under  stat. 

31  Jac.  I.e.  16.  8.  5.,  1220.  i 

for  rent  arrear, 
how  pleaded  at  common  law,  1220. 

under  stat.  1 1  G.  2.  c  19.,  1220,  1. 
this  statute  does  not  extend  to  rent-charges,  1221 . 
sum  stated  in  avowry  to  be  due  for  rent  not  material,  ib. 
for  rent,  where  part  is  not  due,  1222. 
money  may  be  paid  into  court,  ib. 
of  avowries  for  rent  arrear  by  joint  tenant,  ib. 
parceners,  ib. 
tenants  in  common,  ib. 
eviction  may  be  pleaded  in  bar,  ib. 
what  proof  will  be  sufficient  on  the  non  tenuit,  1 223. 
nothing  in  arrear,  how  it  ought  to  conclude,  1224. 
tender  of  arrears,  when  it  may  be  pleaded,  1225. 

AUCTION :  I 

sale  of  lands  by  auction,  within  the  fourth  clause  of  the  fourth  | 

section  of  the  stat.  of  frauds,  172,  863. 
assent  of  seller  signified  by  fall  of  hammer,  1 73. 
verbal  declaration  of  auctioneers,  in  what  case  not  evidence,  ib. 
auctioneer  may  maintain  action  for  goods  sold  and  delivered,  $   | 

though  the  property  was  sold  on  the  premises  of  the  owner,  \ 

174.  .  f 

puffing  vitiates  contract,  ib.  ^ 

of  the  recovery  of  deposit  and  interest,  on  defect  of  title,  and  ' 

how  to  declare  for  interest,  1 76,  7. 
at  what  time  vendor  must  be  ready  with  title  deeds — must  vorify 
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abstract  at  the  day  fixed — ^making  oat  g^od  title  afterwards 

will  not  ayail  him  at  law,   1 78,  9. 
duty,  bankmpts'  estates  and  effects  not  liable  to,  1 74. 
du^,  on  sale  of  mortgaged  estates,  ib. 

AUDITORS : 

in  accomit,  5,  6. 
AUTHORITY : 

money  paid  nnder  a  void  authority  may  be  recovered  in  action 

for  money  had  and  received,  8 1 . 
party  justifying  under  an  authority  must  set  it  forth  in  his  plea, 
35,931. 

AWARD: 

upon  an  award  to  pay  moniey  at  several  days,  assumpsit  will  lie 

for  each  sum,  as  it  becomes  due,  543  n. 
in  what  cases  submission  to  an  award,  by  an  executor,  shall  be 

deemed  an  admission  of  assets,  797. 
on  money  awarded  to  be  paid  on  a  particular  day  interest  is 

recoverable,  378. 

B. 

BAIL: 

of  the  obligation  on  sheriff  to  take  bail  on  arrests  on  mesne  pro- 
cess by  common  law  and  by  statute,  576. 

of  the  bail  bond — form — condition — 578. 

of  immaterial  variances  between  the  writ  and  condition,  578,  9. 

bonds  given  to  plaintiff  or  his  attorney  not  within  the  statute, 
581  n. 

of  the  assignment  of  bail-bond,  58?. 

sheriff  not  compellable  to  assign  at  common  law,  ib. 

provisions  by  stat.  4  Ann.  c.  16.  to  remedy  the  inconveniences 
at  common  law,  ib. 

in  what  court  action  on  bail-bond  must  be  brought,  583. 

not  necessary  to  aver  that  the  assignment  was  under  hand  and 
seal  of  sheriff,  584. 

nor  to  set  forth  names  of  witnesses,  nor  that  indorsement  was 
attested  by  them,  ib. 

profert  of  assignment  not  necessary,  585. 

how  far  the  bail  are  liable,  ib. 

sheriff  must  consent  to  surrender ;  otherwise  the  party  will  not 
be  considered  as  in  his  custody,  ib. 

of  the  plea  of  comperuit  ad  diem,  5^6. 

of  the  replication,  nul  tiel  record — ^how  it  ought  to  conclude,  ib. 

BAILEE: 

answerable  for  misfeasance,  although  there  was  not  any  consi- 

deratioD,  400,  !• 
may  maintain  trover,    1383. 
see  carrier. 
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BAILIFF: 

account  against,  1,2. 

the  being  bailiff  is  traversable. 

in  replevin,  1214.  . 

and  now  in  trespass,  qu.  d.  fr.,  1214,  n. 
BANK  OF  ENGLAND : 

exclusive  privileges  of,  301,  1153,4. 
BANK  NOTES: 

tender  of,  154  ;  property  in,  1392. 
BANKRUPT: 

of  the  alterations  in  bankrupt  laws,  181. 

the  Stat.  1  &  2  W.  4.  c.  56,  establishing  a  court  of  bankruptcy, 
182. 

persons  liable  to  be,  185 ;  persons  not  liable,  187. 
estate  of,  vested  in  assignees  without  deed,  184. 
conveyance  of  bankrupts'  estates,  ib, 
of  the  several  actsofbankrvptey,  187^208. 
property  in  possession  of  hankrvpt  as  reputed  owner,  209  to  224. 
warrants  of  attorney,  conveyances,  and  payments  made  by  and  to 
bankrupts,  224  to  229. 
actions  by  assignees,  229 ;  against  assignees,  235. 
by  bankrupt,  236. 
uncertificated  bankrupt,  ib. 
of  the  general  plea  of  bankruptcy,  238. 
cannot  be  pleaded  to  actions  for  uncertain  damages,  245. 
will  not  avail  under  second  conunission,  unless  fifteen  shil- 
lings in  the  pound  have  been  paid,  246. 
three  cases  in  which  bankrupt  cannot  avail  himself  of  his 

certificate,  248. 
effect  of  certificate  obtained  by  assignees  debtors  to  estate 

of  bankrupt,  248. 
discharge  X)f  debt  in  the  country  where  it  is  contracted,  is  a 

discharge  everywhere,  25 1 . 
set-off — cases  thereon,  25 1 . 
what  must  be  proved  by  assignees,  2.54. 
in  what  cases  bankrupt  may  be  a  witness,   what  he  may 

prove,  263. 
what  a  certificated  bankrupt  may  prove,  265. 
where  an  uncertificated  bankrupt  may  be  a  witness,  ib. 
in  what  cases  a  creditor  may  be  a  witness.  266. 
uncertificated,   not  disqualified  from  being  elected  coundllar, 
1181n. 
BARON  AND  FEME: 

justification  by  husband  in  defence  of  wife,  32.  I 

husband  must  be  sued  in  lifetime  of  wife,  on  contracts  made  % 

by  wife  before  coverture,  268. 
wife  is  liable  to  such  debt  if  she  survive  husband,  ib. 
cohabitation,  presumptive  evidence  of  assent  in  respect  of  con- 
tracts made  by  wife  during  coverture,  269. 


INDEX. 

presomptioii  of  husbaud's  assent,  destroyed  by  elopement  and 
adultery  of  wife,  269,  270. 

husband  not  liable  for  debts  of  wife  turned  out  of  doors  for 
having  committed  adultery  under  his  roof,  271. 

husband  paying  wife  separate  allowance,  is  not  liable;  but 
otherwise,  if  he  does  not  pay  such  allowance,  273. 

husband  causelessly  turning  away  wife,  sends  credit  with  her 
for  necessaries,  275. 

person  permitting  woman  to  pass  as  his  wife  is  liable  for  ne- 
cessaries, 279. 

feme  covert  may  be  considered  as  feme  sole,  by  custom  of 
city  of  London,  or  civil  death  of  husband,  but  not  on  the 
ground  of  temporary  absence  of  husband,  28 1. 

where  husband  is  an  alien,  having  deserted  this  kingdom, 
whether  wife  may  be  considered  as  feme  sole,  283. 

in  what  cases  action  must  be  brought  in  joint  names  of  hus- 
band and  wife,  286. 

where  husband  must  sue  alone,  288. 

where  husband  and  wife  may  join,  or  husband  may  sue  alone, 
290. 

how  actions  must  be  brought  against  husband  and  wife,  294. 

for  slander  spoken  by  husband  and  wife,  there  must  be  sepa- 
rate actions,  297. 

BARRATRY : 

the  meaning  of,  as  applied  to  subjects  of  British  marine  in- 
surance, 974. 

how  it  may  be  committed,  975. 

not  necessary  that  the  master  should  derive  any  benefit  from  the 
act  done,  in  order  to  constitute  barratry,  ib. 

but  there  must  be  fraud,  976. 

by  whom  and  against  whom  barratry  may  be  committed,  ib. 

no  barratry  where  shipowner  consents  to  acts  done,  976,  7. 

not  necessary  that  loss  should  happen  in  the  act  of  commit- 
ting barratry,  977. 

allegation  that  ship  was  lost  by  fraud  and  neglect  of  master, 
equivalent  to  alleging  a  loss  by  barratry,  978. 

master  hmnng  been  released,  may  prove  barratry  to  have  been 
committed  with  consent  of  owner,  1040,  1. 

BARREN  LAND: 

what  such,  and  exempt  from  tithe,  1325,  6,  7. 

BATTERY: 

action  for,  28. 
BELLS: 

removable  during  term,  1 389. 

BILL: 

attorney's,  162,  3. 

in  equity,  whiere  not  evidence,  763. 
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BILLS  OF  EXCHANGE : 

definition  of,  299. 

peculiar  properties  of,  ib. 

of  the  parties,  their  names,  ib. 

abiU  is  a  simple  contract,  and  must  be  postponed  to  specialties  | 

in  a  course  of  administration,  300. 
of  tiie  capacity  of  contracting  parties— corporation — ^in£uit —  |{ 

feme  covert,  301,  2. 

interest  in  bill  given  to  feme  covert  vests  in  her  hnsband,  and 

he  must  indorse  it,  302.  >! 

agents  should  not  accept  in  their  own  names*  304. 

partners,  when  bound,  305. 

forms  of  foreign  and  inland  bill,  307. 

bill  must  not  purport  to  be  payable  out  of  a  particular  ftind,  or 

upon  a  contingency,  308.  | 

table  of  stamp  duties,  310,  1 1 ,  12. 

stamp  must  be  of  proper  denomination,  313,  14. 

if  material  alteration  is  made  in  bill,   new  stamp  is  neces- 
sary, 314. 

omission  of  date  not  material,  315. 

alteration  of  date  avoids  the  bill,  316. 

but  immaterial  alteration  of  bill  will  not  avoid  it,  317. 

words  •'  or  order,"  effect  of,  319. 

"  value  received "  not  essential,  320.  /         . 

consideration,  presumed  to  be  good,  320. 

bills  given  for  gaming  or  usury,  statutes  concemmg,  320,  I,  A 

a  bill  may  be  negotiated  after  it  is  due,  unless  there  be  an  agree- 
ment for  the  purpose  of  restraining  it,  324. 

where  it  is  necessary  to  present  bills  for  acceptance,  325. 

acceptance,  how  made— parol— by  collateral  writing,  as  by  let- 
ter — rafter  bill  becomes  due.  binding,  326,  7. 

qualified  acceptance,  explained  and  illustrated,  327. 

partial  acceptance — ^instance  of,  holden  good,  328. 

liability  of  acceptor,  329. 

maybe  sued  by  drawer,  ib.  ,.  *     • 

upon  what  terms  court  will  stay  proceedings,  when  acceptor  is 

sued  by  several  parties,  ib. 
acceptor  can  be  discharged  by  express  agreement  only.  JJO. 
notice  of  non-acceptance  must  be  given  within  a  reasonable 

reasonable  time,  question  of  law,  dcqpendent  on  facts,.  33 1 .  i 

noticetodrawer,  oughttobegivenbyholda',ib. 

in  what  case  notice  may  be  dispensed  with,  as  where  drawer  'j 

has  not  effects,  332.  .  i 

knowledge  by  drawer  of  the  insolvency  of  acceptor  is  not  eqm- 

valentto  notice  of  dishonour,  333. 
notice  to  indorser  necessary  in  all  cases  except  where  the  trans- 

action  is  unfair,  334,  5. 
need  not  be  given  by  holder,  334,  5.  ^_  oq^; 

subsequent  promise  to  pay  is  a  waver  of  want  of  notice,  JJO. 
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not  necessary  to  demand  payment  of. drawer,  336. 

how  to  deckure  on  a  bill,  '666. 

where  several  actions  are  commenced  by  holder,'  upon  what 

terms  court  will  stay  proceedings,  369. 
of  the  reference  to  the  master  to  compute  principal  and  interest, 

after  interlocutory  judgment,  37iL 
at  what  time  application  may  be  made  for  this  rule,,  lb. 
how  to  proceed  after  interlocutory  judgment,  on  bill  for  foreign 

money,  ib. 
what  must  be  proved  on  executing  writs  of  inquiry,  ib« 
pleading  under  the  new  rules,  370. 
evidence — ^proof  against  acceptor,  371. 
against  indorser,  373. 

foreign  bill,  in  case  of,  protest  must  be  proved,  375, 
and  on  inland  bills,  if  stated,  375  n. 
acceptor,  in  what  case  a  witness,  375. 
where  payee  may  prove  bill  void  for  want  of  stamp,  ib. 
in  what  cases  interest  is  recoverable,  376. 
how  computed,  377. 

demand,  of  principal  in  particular,  safficient»  376. 
See  Indorsement — ^Protest*  - 

BILL  OF  LADING: 

where  property  passes  by  indorsement  of,  1 380. 
BILL  OF  SALE: 

of  ship,  what  valid,  1246. 

BODY  CORPORATE: 

when  extinct,  1  i  78,  9. 

BONA  NOTABILIA,  777. 

BOND: 

when  a  bond  is  payable,  if  a  day  is  not  mentioned  in  the  con- 
dition, 542. 
of  bonds,  covenants,  or  promises,  to  pay  money  at  several  days— 

when  action  may  be  brought,  543. 
place  of  date  must  be  set  forth  in  declaration,  543,  4. 
of  the  pleadings  to  debt  on  bond,  544. 
non  est  factum,  ib. 
how  to  prove  execution,  545. 
proof  of  delivery,  ib. 
of  the  general  rule  that  subscribing  witness  must  be  called  to 

prove  the  execution,  ib. 
of  the  exceptions  to  this  rule,  546. 
how  to  prove  deed  executed  in  the  East  Indies,  548. 
bond  tlurty  years  old  may  be  given  in  evidence  without  proof  of 

execution,  ib. 
exception  to  this  rule,  549. 
what  evidence  will  avoid  the  bond,  550. 
of  avoiding  bonds  on  the  ground  of  immoral  considemtion,  551  • 
of  bonds  made  in  restraint  of  trade,  55 1 . 
what  restraint  the  law  permits,  ib. 
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bond  g^ven  for  t)ie  purpose  of  sappreanng  a  prtMeeatkni  for 

peijnry  is  iU^al,  553. 
obligor  may  plead  matter  whether  coiuiBtent  or  not  witfi  the 

condition,  555  n. 
ol  conaiderations  illegal  by  statute : — gaming — eale  of  oflksea — 

simony — usury,  556  to  566. 
bond  originally  good,  cannot  be  avoided  in  the  hands  6f  a  boni 

fide  holder,  on  the  ground  of  subsequent  usury,  565. 
bond  conditioned  to  perform  covenants,  58S. 
how  the  obligee  used  to  proceed  at  common  law,  ib. 
inoonvenienoes  of  this  mode,  ib« 

of  the  remedy  provided  by  stat  8  &  9  W.  3.  c.  11.,  588. 
construction  of  this  statute,  588  n. 
bond  debts,  where  bona  notabilia,  78(). 

how  paid  in  a  course  of  administration,  794. 
replevin  bond, 

condition  of ,  1198. 
how  construed,  1200. 
how  the  breach  may  be  assigned,  1902. 
penalty  of,  fixed  by  stat.  11  G.  2.  c.  19.  s.  23,  1203. 
in  trover  for  a  bond,  not  necessary  to  set  forth  date,  1412. 
for  debt  on  bond  of  ancestor  against  heir,  see  Heir. 

BOROUGH : 

exclusive  right  of  trading  in,  abolished,  1 1 84. 
BOTTOMRY : 

definition  of,  1050. 

difference  between  bottomry  and  a  mere  loan,  1051. 

statutes  relating  to,  ib. 

BOUGHT  AND  SOLD  NOTES:  172,  874,  n. 
BOUNDARY : 

evidence  of,  751. 
BREACH  : 

of  dose,  1340. 
of  pound,  689. 

of  assigning  the  breach  in  assumpsit,  110. 

covenant,  502. 

debt  on  bond  conditioned  to  per* 
form  covenants  at  common  law 
and  under  stat.  8  and  9  W.  3. 
c.  11.588,9. 
on  replevin  bond,  1202. 

BRIBERY : 

debt  on  stat.  against,  634,  5. 

BROKER : 

where  agent  of  both  parties,  874. 
stock,  cannot  sell  on  credit,  821. 
bought  and  sold  notes  by,  173  n.,  874  n. 
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book  o^,  wher«  evidence,  874  n. 
insoranoe,  how  to  receive  payment,  996. 
authority  Qf»  when  revocaUe,  1008  n. 

BULL,  PAPAL : 

exemption  of  tithe  by,  1319. 
BURGESS : 

enrolment  of,  by  oocapancy  and  pajrment  of  rates  only,  1 178. 

BYE-LAWS : 

Where  good,  1179. 
void,  1182. 
evidence  oi,  1183. 

C 

CANCELLING : 

wills,  what  an  effectual  cancelling,  B90,  901. 

acceptances  of  bills  of  exchange,  327. 
CANONS : 

of  1603  not  binding  on  laity  proprio  vigore,  777  n. 

CAPTURE : 

definition  of,  969. 
of  losses  by,  ib. 

insurance  against  all  captures  does  not  include  British  capturet 
971. 

CARRIER : 

of  common  carriers  and  their  responsibility,  397. 
who  are  common  carriers,  ib. 
how  far  their  liability  extends,  398,9. 
as  to  losses  by  fire,  399. 
by  robbery,  400. 
coach  owners  not  liable  for  inevitable  accident,  401 . 
Stat.  1 1  G.  4.  and  1  W.  4.  limiting  the  responsibility  of  carriers 

by  land,  402. 
lien  of,  408. 
of  actions  against  common  carriers — must  be  brought  by  the 

owner  of  Uie  goods,  410. 
same  rule  holds,  in  the  case  of  carrier  by  water,  411. 
of  the  declaration,  on  the  custom  of  the  realm,  breach  of  duty, 

assumpsit,  413. 
trover  wfll  not  lie  against  carrier  for  mere  loss,  415. 
where  trover  will  he,  4 16  n. 
pleading  under  new  rules,  416. 
ship-owners  liable  in  respect  of  freight— of  declaring  against 

partners,  ib. 
owners  of  chartered  ship  liable,  though  king's  pilot  on  board,  ib. 
in  what  cases  money  may  be  paid  into  court,  137,  417. 
master  g^ood  witness  in  action  against  ship-owner,  417. 
book-keeper  a  gpood  witness,  418. 
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CASE: 

where  case  or  trespass  is  the  proper  remedy,  435. 
where  case  lies,  though  remedy  of  a  higher  nature,  446  n. 
where  special  action  on  the  case  or  trover,  1413. 
case  lies  against  sheriff  for  taking  insufficient  pledges  in  reple- 
vin. 1202,  3. 
case  lies  for  preventing  a  party  from  distraining,  690. 
so  for  rescuing  a  distress,  ib. 
against  a  shei^  for  an  escape  on  mesne  process,  or  in  execution, 

615  n. 
for  anusanoe. 

disturbance  of  common,  428. 

how  to  declare,  ib. 

disturbance  of  seat  in  a  pew,  1 136. 

darkening  windows,  1 132,  3. 

maUcious  prosecution,  1077. 

arrest,  1082. 

for  a  resGous  of  person  arrested,  1233. 

for  shooting  off  a  gun  to  the  injury  of  plaintiff's  decoy,  442. 

use  and  occiqMition,  1419. 

CASUAL  EJECTOR: 

judgment  against,  730. 

CAVEAT  EMPTOR: 

where  this  rule  applies,  86,  647  n. 

CERTIFICATE : 

of  the  judge  under  stat.  22  and  23  Car.  2.  to  entitle  plaintiff  to 
full  coats,  39. 

under  stat.  8  and  9  W.  3,  that  there  was  a  reason- 
able   cause   for   making    a  person   defendant    in 
trespass,  40,  4 1 . 
under  stat.  43  Eliz.  c.  6.  to  deprive  plaintiff  of  full 
costs,  41.  stat.  21  Jac.  I.e.  12.  double  costs,  923,  4. 
bankrupt's  certificate,  238. 
game  certificate,  907.  914. 

CHANCERY : 
bill  in,  762. 

CHAPEL : 

as  to  marriage  in,  21.  see  11  G.  4.  &  1  W.  4.  c.  18. 

CHARTER : 

construction  of,  1176. 

cannot  be  partial  acceptance  of,  1 1 77. 

CHURCH  SEAT : 

action  on  the  case  for  disturbance  of,  1 136. 

CHURCHWARDEN : 

is  within  the  meaning  oi  the  words  "  other  officer,"  in  stat. 
24  G.  2.  c.  44.,  927  n. 
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CLAUSUM  FREOIT : 

where  it  lies,  1340. 
CLUB: 

liability  of  memben  of,  1 152. 
COCKFIGHT : 

wager  on,  1436, 1441. 
COGNIZANCE: 

in  replevin,  nature  of,  1214. 

COMMAND : 

trayerBable  in  replevin  or  trespaBS  laid  transitorily,  and  now  in 
trespass,  qoare  dausom  fr^t,  1215  n. 

COMMERCE : 

illegal,  1002. 

COMMISSION : 

of  bankmpt,  fiat  sabstituted  for,  185  n. 
maliciously  suing  out.  238,  443  n. 
supersedeas  of — evidence  of,  266. 

COMMISSIONERS  OF  BANKRUPT: 

commitment  by,  923. 
COMMITTEE  OF  LUNATIC: 

cannot  bring  ejectment*  704. 
COMMON : 

right  of,  defined,  419. 

of  pasture,  421. 

itskinds,  42U3. 

appendant,  421. 

sans  nombre,  ib. 

appurtenant,  422. 

because  of  vicinage,  421. 

in  gross,  424. 

of  fishery,  840. 
of  the  interest  of  the  owner  of  the  sofl,  425. 
of  the  statute  of  Merton  and  other  statutes  relating  to  improve- 

.  ment,  426. 
what  right  the  lord  m^y  enclose  against,  426,  7. 
right  of  common,  plea  of,  1217. 

COMMONER: 

in  what  case  may  abate  nnsanoe,  427. 

of  action  on  the  case  by,  428. 

how  to  declare,  ib. 

what  mjury  sufficient  to  mamtain  option,  ib. 

how  to  plead  licence  from  Lord  to  dig  turves,  ib. 

of  the  ancient  remedy  for  surcharge,  429. 

of  the  modem  remedy  by  action  on  the  case,  ib. 

how  to  declare,  ib. 
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where  person  claiming  oommon  in  the  aame  pkee  may  he  t 

witness,  430,  1.  1218, 9. 
of  pleading  a  prescription  for  commoa  daring  part  of  the  year^ 

1217. 
how  a  copyholder  ought  to  plead  when  dahning  oommon,  ^ther 

in  the  lord's  soil,  or  in  the  soil  of  other  persons,  1217,  18. 
inhabitants  of  a  vill,  unless  incorporated,  cannot  presaike  for 

oommon,  1219. 

COMMUTATION : 
of  tithes,  1337. 

COMPETENCY  OF  WITNESSES: 

Stat.  3  &  4  W.  4.  c,  42.  s.  26. 27 :  660,  755,  833  n.  1 122,  1219. 
to  a  wiU,  883,  900. 

COMPOSITION  : 

with  creditors,  65,  7. 
for  tithes,  1316. 
real,  for  tithes,  f322. 

CONCEALMENT  : 

where  it  vacates  contract  of  insurance,  1007. 

CONDEMNATION : 

effect  of,  as  to  property,  1348. 

where  trover  will  not  Ue  after,  1381,  2. 

CONDITION: 

of  the  nature  of  conditions  precedent  in  assumpsit,  1 1 2. 

in  covenant,  504. 

CONSENT: 

rule,  in  ejectment,  730,  31. 

CONSEQUENTIAL  DAMAGES: 
action  for,  435. 

CONSIDERATION : 

« 

of  the  consideration  required  to  support  an  assumpsit,  45. 

must  be  of  some  value  in  contemplation  of  law,  46. 

where  forbearance  of  suit  is  a  sufficient  consideration,  48. 

where  not,  50. 

must  move  from  plaintiff,  52. 

party  undertaking  must  have  power  to  perform  it,  53. 

past,  or  executed,  not  sufficient,  54. 

how  the  consideration  ought  to  be  stated  in  the  dedaration, 

109. 
of  insufficient  consideration,  ib. 
executory  and  executed,  1 10. 
want  of,  must  be  specially  pleaded,  46,  123. 
where  matter  dehors  the  deed  may  be  averred,  in  order  to  shew 

illegal  consideration,  554  and  n. 
consi&ration  of  bill  of  exchange,  320,  2,  3. 
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of  pramiaaory  note,  387« 
cannot  be  presumed,  where»  468. 

CONSIGNOR : 

where  be  may  stop  in  transitu,    1289. 

CONSOLIDATION : 

mle,  explanation  of,  1000. 
CONSPIRACY : 

bow  the  modem  action  on  the  case  for  malicious  prosecation 
differs  from  the  old  action  for  a  conspuracy,  1077. 

CONSTABLE : 

action  against,  must  be  laid  m  proper  county,  923. 

may  plead  general  issue,  ib. 

entitled  to  double  costs,  924. 

but  must  procure  certificate,  ib. 

no  action  will  lie  against,  until  demand  made  of  the  perusal  and 

copy  of  warrant,  926,  7,  8. 
must  be  commenced  within  six  months,  929. 
in  what  cases  constable  may  justify  an  arrest,  935. 

CONSTRUCTION : 
of  covenants,  447. 
of  policy,  960. 
of  charters,  1176. 

CONTRACT : 

open  and  rescinded,  658. 

CONTRIBUTION  J  80  n. 

CONVSRSION : 

what  shall  be,  1390. 
evidence  of,  1413. 

CONVOY : 

warranty  to  depart  with, 

meaning  of  1015. 
COPY  OF  INDICTMENT : 

in  felony,  only  granted  by  leave,  1088. 

COPYHOLD : 

heir  at  law  may  devise  before  admittance,  702  n. 

grantee  of  the  reversion  of  copyhold  lands  is  within  the  inten« 
tion  of  the  stat.  32  H.  8.  c.  34.  and  may  maintain  covenant 
against  lessee,  &c.  487. 

ejectment  may  be  brought  by  a  bishop  for  a  forfeiture  of  copy- 
hold committed  during  the  vacancy  of  the  see,  70 1  n. 

heir  may  maintain  ejectment  for  copyhold  before  admittance,  ib. 

but  until  admittance  of  surrenderee,  surrenderor  remains  seised* 
and  if  he  die  his  heir  may  bring  ejectment,  ib. 

how  surrenderee,  after  admittance,  may  lay  the  demise,  ib.  725. 

devisee  of  devisee,  who  died  before  admittance,  cannot  maintain 
ejectment,  702  n. 
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within  the  ttat.  against  fraadulent  conveyances,  702  n. 

not  within  the  stat.  of  frauds,  relating  to  devises  xd  lands.  877. 

COPYRIGHT: 

not  assigned  hy  writing,  must  be  spedaUy  pleaded,  123. 

CORPORATION . 

see  Bill  of  Exchange. 

municipal  corporation  act,  6  &  7  W.  4.  c.  76,  amended  hy 

7  W.  4.  and  1  Vict.  c.  78,  1095  n.  1176,  8,  9,  1184. 
aggregate,  may  maintain  ejectment,  702. 
ought  to  state  that  the  demise  was  by  deed,  726. 
must  execute  a  letter  of  attorney  to  some  person,  empowering 

him  to  enter  on  the  land,  709. 
incidents  and  powers  of,  1 1 76,  8. 
when  extinct,  1 179,  1 180. 

CORRECTION : 

of  children,  35. 
scholars,  ib. 
servants,  ib. 

COSTS: 

in  assault  and  battery,  39. 

stat.  22  &  23  Car.  V.  c.  9.  preventing  plaintiff  from  recovering 

more  costs  than  damages,  unless  judge  certify,  ib. 
to  what  cases  it  does  not  extend,  ib. 

stat.  8  &  9  W.  3.  c.  11.  giving  costs  to  defendants  in  trespass 
who  are  acquitted,  unless  judge  certify  that  there  was  reason- 
able cause  for  making  them  defendants,  40,  1 . 
to  what  cases  it  does  not  extend,  1 232,  1418. 
stat.  8  &  9  W.  3.  c.  11.  s.  4.  giving  full  costs  for  wilful  and 

malicious  trespasses,  4 1 .     See  Trespass, 
stat.  43  Eliz.  c.  6.  s.  2.  whereby  plaintiff  may  be  deprived  of  \ 

costs  by  a  certificate,  41,  2. 
construction  thereof,  42. 
in  replevin, 

plaintiff  entitled  to  costs,  by  virtue  of  the  stat.  of  Glou- 
cester, 1231. 
defendant  avowing  for  rent,  custom,  or  service,  entitled  to 

costs  by  stat.  7  H.  ^.  c.  4,  ib. 
this  stat.  extends  to  avowries  for  heriots,  but  not  to  an  j 

amerciament,  1232.  j 

in  slander,  . 

plaintiff  recovering  under  40s.  is  only  entitled  to  so  much  .' 

costs  as  damages  amount  to,  1 283,  4.  I 

in  debt  on  stat.  2  &  3  E.   6.  for  not  setting  forth  tithes,  { 

plaintiff    obtaining  judgment    entitled    to   costs    by    stat.  i 

8&9W.  3.  c.  U.S.  3.,  1318.  * 

and  by  the  same  stat.  defendant  is  entitled  to  costs  if  plain- 
tiff be  nonsuit,  &c.,  ib. 
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in  trespais, 

ci  the  incoiiYemeiitea  resulting  from  the  stat.  of  Gloucester 
giving  fiill  costs,  where  the  smallest  damages  were 
g^yen,  1371. 

of  the  remedy  provided  by  stat.  22  &  23  Car.  2.  c.  9.,  ib. 

of  the  construction  of  this  statute  as  &r  as  it  relates  to  local 

'   trespasses,  1372. 

what  actions  are  within  the  stat.,  ib. 

this  Stat,  does  not  extend  to  a  mere  asportavit  of  personal 
property,  ib. 

if  it  appear  on  the  face  of  the  declaration,  that  the  free- 
hold might  have  come  in  question,  it  is  sufficient  to 
bring  the  case  within  the  stat.,  1373. 

plaintiff  is  not  entitied  to  costs  of  increase,  merely  because 
a  view  has  been  had,  1373,  4. 

of  the  cases  to  which  tiie  stat.  does  not  apply,  1374. 

of  the  stat.  8  &  9  W.  3.  c.  11.  s.  4,  against  wilful  and  ma- 
licious trespasses,  1375. 

judge  not  bound  to  certify  under  this  stat.  although  tres- 
pass be  committed  after  notice,  ib. 
in  trover, 

plaintiff  recovering  damage  to  any  amount  is  entitled  to 
full  costs,  1418. 

COUCHANCY : 

meaning  of,  422  n.,  431,  2. 
COUNTERMAND : 

a  license  executed  is  not  countermandable,  but  otherwise  when 
it  is  executory,  1143. 

COUNTERPART  : 

where  evidence,  753. 

COURT: 

sentence  of  a  council  of  war»  conclusive  in  an  action  of  battery, 
36. 

COVENANT : 

express  and  implied  covenants  defined,  445. 

damages  only  recoverable  in  actions  of  covenant,  ib. 

on  promises  by  deed,  covenant  or  debt  the  only  re* 
medy,  446. 

exceptions  to  this  rule,  ib.  n. 

how  covenants  are  to  be  construed,  447. 

for  Aiture  renewal,  451 . 
covenant  to  insure,  452, 

express,  nature  of,  453, 

running  with  the  land,  458. 

covenant  to  repair,  447,  506. 
umal,  477  n. 

ifbr  act  of  stranger,  binding,  507. 

yt>L.  II.  3  D 
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implied  caveuanU  explained,  46] . 

follow  the  nature  of  the  interest  granted,  462. 
reatrained  and  qualified  by  express  covenants,  ib. 
joint  and  several  covenants »  463. 

action  follows  the  nature  of  interest,  ib. 

where  the  interest  is  joint,   action  must  be  brought  by 

survivors,  and  death  of  companion  must  be   averred, 

465. 
relative,  in  void  lease,  469. 
of  independent  covenants,  ib. 
requisites  of  declaration  in,  498. 
of  assigning  the  breach.  502. 

CREDIT: 

mutual,  25 1 . 
CREDITOR : 

where  witness,  265. 
CRICKET : 

a  game  within  the  8tat«  of  Ann.,  1438  n. 
CRIMINAL  CONVERSATION; 

see  Adultery. 
CUSTOM:  765. 

see  Prescription. 

as  to  common  rights,  1218, 


D. 

DAMAGE  FEASANT: 

avowry  for,  1215. 
DAMAGES: 

jury  may  give  damages  in  the  nature  of  interest,  1043, 1371, 141 7. 

in  assumpsit,  how  computed,  157. 

liquidated,  158. 

unliquidated  cannot  be  set  off,  532. 

what  circumstances  will  operate  in  increase,  and  what  in  miti- 
gation, of  damages  in  an  action  for  adultery,  25. 

how  the  damages  are  to  be  assessed  upon  a  verdict  against 
joint  trespassers,  38. 

of  stating  special  damage,  in  consequence  of  words  actionable 
and  not  actionable  in  themselves,  1273,  -1. 

for  conversion  of  bill  of  exchange,  how  calculated,  1417. 

liberal,  in  action  for  seductidn,  1 1 29. 

DATE: 

of  bill  of  exchange,  315. 
alteration  of,  316. 
of  bond,  542. 
of  policy,  957. 


INDEX. 

DAY: 

when  induaive,  206,  7.* 

exdnaive,  929  n.,  930  n. 

fraction  of,  when  allowed,  207,  620. 

what  shall  be  deemed  day-time  in  game  act,  9 10. 

DEBT: 

for  what  it  lies,  537. 

in  the  debet  and  detinet,  or  detinet  only,  593,  608. 
what  must  be  alleged  in  debt  on  an  amerciament,  538. 
debt  lies  on  promissory  note,  ib. 

foreign  judgment,  539. 
not  necessary  that  pUdntiff  shonld'recoTer  'exac^  sum  demanded 
539,  540. 

DEBTEE  EXECUTOR : 

where  debt  is  released  by  making,  570. 

DECEIT : 

action  on  the  case  lies  for,  647. 

on  implied  warranty,  ib. 
action  lies  for  deceit  against  any  person  who  deceives,  by  a  false 
assertion,  another  who  has  placed  a  reasonable  confidence  in 
him,  649,661. 

DECLARATION : 

in  action  for  adultery,  13. 

of  assault  and  battery,  29. 

assumpsit,  106. 
on  billB  of  exchange,  366. 
against  carriers,  413. 
of  covenant,  498. 
on  bail  bond,  584. 
of  debt  for  rent,  608. 

debt  for  use  and  occupation,  609. 
of  debt  against  sheriff  for  escape  of  prisoner  in  execu* 

tion,  624. 
on  Stat,  against  bribery,  639. 
in  detinue,  666,  7. 

ejectment,  723. 

insurance,  997. 

Ubel,  1066. 

malicious  prosecution,  1085. 

replevin,   1208,  9. 

slander,  1276. 

tithes,  1330. 

trespass,  1350. 

trover,  1400. 

DECOY : 

action  for  injury  to,  442. 
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DEED: 

how  avoided  by  ntare,  or  alteratioii^  549. 
where  profert  is  necessary,  500  n. 
case  will  not  lie  where  there  is  a  deed,  446. 
exceptions  to  this  role,  ib.  n. 
where  counterpart  is  evidence,  753. 

where  a  deed  from  its  antiquity  may  be  given  in  evidence  wxtb- 
out  proof  of  execution,  548. 

DEER: 

property  in.  1353. 

OE  INJURIA  SUA  PROPRIA : 

where  absque  tali  ctauk,  a  good  replication,  37. 
where  not,  1358. 

DEL  CREDERE : 

commission,  nature  of,  818  n. 

DELIVERY . 

of  attorney's  bill,  163,  4. 

of  deed,  what  sufficient,  545,  1443. 

to  carrier,  vests  property  in  vendee,  411,  2. 

DEMAND  AND  REFUSAL : 

when  evidence  of  a  conversion,  1413. 

DEMISE : 

how  kid  in  ejectment,  724,  5, 6. 
DEPARTURE : 

what  shall  be  in  replevin,  1195. 
DEPOSIT : 

at  sale  by  auction  when  recoverable,  176. 

DEPOSITION : 

where  not  evidence,  763. 
of  Gentoo,  884. 

DESCENT: 

Stat.  3  &  4  W.  4.  c.  106.,  concerning,  750. 

DETINUE : 

where  this  action  will  lie,  664. 

the  goods  or  value  may  be  recovered,  ib. 

property  must  be  in  plaintiff,  at  the  time  of  the  action  brought^ 

the  property,  without  having  had  possession  is  suffident*  ib. 
detinue  will  lie  far  specific  goods  only,  ib. 
ddtedant  must  be  in  possession,  666. 
grounds  of  tiie  action^  ib. 
baihnent  not  traversable,  ib. 

DEVASTAVIT : 

what  is  suchy  796. 


INDEX. 

DEVIATION  : 

nature  and  effect  of*  on  contracts  of  insurance,  1023,  4* 
what  will  justify  a  deviation,  1027. 

DEVISE : 

seeWiU. 
DEVISEES : 

liability  of,  upon  bond  made  by  testator,  598,  9. 

DEVISEE  OF  TERM : 

what  he  must  prove,  750. 
DISCONTINUANCE : 

in  pleading,  4  n. 
DISSEISOR : 

account  does  not  lie  against,  1  • 
DISTRESS : 

distress  formerly  considered  as  a  pledge  only,  669. 

for  what  k  distress  may  be  taken  at  common  law,  by  prescript 
tion,  by  statute,  670,  1. 

of  the  general  rule,  that  all  moveable  chattels  may  be  distrained, 
for  rent  arrear,  673. 

what  things  are  privileged  absolutely,  674. 

what  conditionally,  676. 

what  may  be  distramed,  damage  feasant,  ib. 

who  may  disirttm, 

recoverors  of  manors,  &c.  677. 

personal  representatives  of  tenants  of  freehold  rents,  ib. 

husbands  seized  in  right  of  their  wives,  678. 

tenants  pur  auter  vie,  ib. 

person  entitled  to  separate  herbage,  679. 

tenant  in  common,  ib. 

executor,  ib. 

mortgagee,  ib. 

commoner,  680. 

lessee  for  years  having  assigned,  cannot  distrain,  ib. 

of  the  time  at  which  a  ^Ustress  may  be  taken, 

at  common  law,  681. 

by  Stat.  8  Ann.  c.  14,  ib. 

distress  for  rent  must  be  taken  in  the  day-time,  682. 

of  the  place  where  a  distress  may  be  taken, 

distress  for  rent  service  must  be  taken  on  the  land,  i>B3. 
of  distraining  in  houses*  ib.  n« 

if  separate  demises,  distress  must  be  on  the  several  pre- 
mises, 683. 
of  fresh  suit,  684. 
how  to  proceed  when  goods  are  clandestinely  removed, 

684,  6. 
of  driving  the  distress  out  of  the  hundred,  685., 


INDEX. 

remedy  for  the  same,  685. 

where  growing  crope  may  be  laid  up,  686. 

of  the  sale  of  distresses  for  rent  arrear  nnder  stat.  2  W.  and 

M.  c.  5. 686,  7. 
of  abusing  the  distress,  and  thereby  becoming  a  trespasser 

ab  initio,  691. 
trespass  will  not  lie  for  excessive  distress  merely,  692* 
nor  for  irregular  distress,  where  irregularity  is  not  an  set 

of  trespass,  1349  n. 

DISTURBANCE: 
of  conmion,  427. 
of  seat  in  pew,  1136. 

DITCHES: 

rule  oonoeming,  1342. 
DIVIDENDS : 

no  action  to  be  brought  for  bankrupt's,  236. 

apportionable,  612. 

DOGGET : 

of  judgment  when  neceaaary,  793  n. 
DOMESDAY: 

book,  evidence  as  to  ancient  demesne,  764. 
DONATIO  MORTIS  CAUSA,  1380. 
DOOR: 

breaking  open,  1360* 
DRUGS : 

sale  to  brewer,  illegal,  64. 

DRUNKENNESS  : 

where  ground  of  avoiding  deed,  544. 
DURANTE  ABSENTIA : 
administration,  788. 
DURESS: 

plea  of,  to  debt  on  bond,  550. 
must  be  of  the  person,  55 1  • 
replication  to  plea,  ib. 
DUTY: 

see  Auction. 

E. 

EAST  INDIES: 

how  to  prove  deed  executed  there,  548. 

EJECl'MENT: 

natiire  of  theacticm,  696. 

party  who  has  the  legal  estate  must  prevail,  697. 

plaintiff  most  |?ecover  on  the  str^igth  of  his  -own  title,  699. 
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by  whom  ejectment  may  be  brought,  701 . 

what  description  will  be  sufficient  of  the  thing  for  which 

ejectment  is  brought,  706  and  n. 
instances  of  insufficient  description,  707. 
of  entries  before  ejectment  brought,  708. 
of  the  declaration,  723. 

of  the  notice  subscribed  to  the  declaration,  727. 
Of  the  Pleadings,  737  to  750. 
evidence,  750  to  767. 
verdict,  judgment,  767. 
see  Error — Notice  to  Quit — Mesne  Profits. 

ELEGIT : 

tenant  by,  what  he  must  prove,  751,  2. 
EMBARGO . 

nature  of,  971. 

effect  of,  on  contract  of  insurance,  972. 

ENLARGEMENT. 

of  demise  in  ejectment,  726  n. 
ENTRY : 

actual  entry,  where  necessary  to  avoid  fine,  708. 

where  not,  709 
entry  into  part  is  a  suspension  of  rent,  but  not  of  a  covenant  to 

repair,  520. 
what  is  a  waver  of  a  right  of  entry  for  a  forfeiture,  7 1 9. 
by  auctioneer  binds  parties  as  to  sale  of  land,  863. 

EQUITY  OF  REDEMPTION  : 

release  of,  good  consideration,  47  n. 

ERROR : 

writ  of  error,  in  account,  can  be  brought  alter  second  judgment 
only,  7. 

no  writ  of  error  aUowed  after  verdict  in  ejectment,  unless  plain- 
tiff in  error  finds  bail,  770. 

of  the  costs  of  error  in  replevin,  1232. 

ESCAPE . 

of  the  remedy  for,  at  common  law,  614. 

by  statutes,  ib. 

debt  for  escape,  more  eligible  proceeding  than  action  on  the 
case,  615,  6. 

sheriff  liable  for  escape  after  recaption  on  escape  warrant,  616. 

of  voluntary  and  negligent  escapes,  ib. 

of  escapes  upon  habeas  corpus,  617. 

sheriff  liable  for  escape,  though  judgment  on  process  be  erro- 
neous, 617. 

so  where  court  has  not  jurisdiction,  618. 

by  whom  and  against  whom  an  action  for  escape  may  be 
brought,  622.  3. 

of  the  declaration,  624. 
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pleadmgB,  625*  6. 

proof  necefisary  to  sapport  the  actioD  far  escape,  626. 

ESCROW: 

what  ia  an,  545. 

ESTOPPEL : 

of  replying  the  estoppel  to  nil  hahoit  in  tenementis, 
in  covenant,  523. 
in  deK  613. 

assigDee  of  reversion  may  take  advantage  of  estoppd  naming 
with  the  land,  522. 

what  is  necessary  in  order  to  give  a  party  the  benefit  of  an  es- 
toppel, 523, 

where  the  estoppel  wiQ  not  operate,  524,  5. 

a  Terdict  found  in  trespass  on  any  fact  (nr  ti6e,  distincdy  pot  in 
issue,  may  be  pleaded  as  an  estoppel  in  soother  action  be- 
tween the  same  parties,  1356. 

ESTATE: 

par  antre  vie,  where  assets  by  descent,  800. 

EVICTION : 

lessee  may  plead  eviction,  bnt  not  a  mere  treqwss,  in  bar  to 
covenant  for  rent  arrear,  520, 
debt,  611. 
avowry,  1222, 
ase  and  oocapation,  1427. 
EVIDENCE : 

in  action  for  adultery,  14« 
in  actions  by  assignees  of  bankrupts,  254. 
on  bills  of  exchange,  371. 
on  executing  writ  of  inquiry,  370. 
on  promissory  notes,  393. 
against  carriers,  417. 
by  and  against  commoners,  429  to  434. 
of  covenant,  533. 
m  debt, 

on  foreign  judgment,  539* 
on  bond,  545. 

against  sheriff  for  escape,  626  to  630. 
on  statute  against  bribery  at  elections  of  members  of 
parliament,  641. 
in  actions  for  deceit,  651. 
in  detinue,  666,  7. 
in  ejectment, 

on  the  part  of  lessor  of  plaintiff,  750. 
on  the  part  of  defendant,  766. 
in  trespass  for  mesne  profits,  774. 
in  actions  by  and  against  executors,  813,  4. 
factor,  833. 
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in  actioDB  on  policies  of  insurance,  103& 

for  libel.  1070. 

for  malidouB  prosecntion,  1087, 

for  a  nuaance,  1143, 

relating  to  partners,  1 159* 
in  quo  warranto  mformations,  1 186. 
in  actions  for  resooas,  1235, 

under  shipping  act,  1256. 

for  slander,  1281. 

on  Stat.  2  &  3  Edw.  6.  c.  13.  for  not  setting  out 
tithes,  1332. 

for  trei^ass,  what  maybe  given  in  evidence  nnder  the 
general  issue,  IddS^  4. 

of  trover,  141  !• 

EXCHEQUER  BILL: 

posses  by  delivery,  1392. 

EXECUTION: 

when  execution  and  act  of  bankmptcy  on  same  day,  priority 

may  be  inqoired  into,  207. 
taking  prisoner  in  execution,  satisfoction  of  judgment,  62]* 

EXECUTOR: 

when  entitied  to  standing  com,  1388  n. 

aoooont  by  and  against,  3. 

where  executor  may  sue  in  covenant,  482. 

EXEMPLIFICATION:  814. 
EXPRESS : 

malice,  where  not  necessary  to  prove,  1079  n.,  1089. 
warranty, 

action  lies  on,  649, 

in  insurance,  1012. 

EXTRA  PAROCHIAL: 

pensons  cannot  claim  pew,  1 136. 
tithes,  1327. 


F. 

FACTOR: 

his  employment,  818. 

pledge  by  foctor,  819. 

sale  by,  820. 

foctor,  lien  of,  826. 

principal  responsible  for,  828. 

alterations  in  law  of,  by  statute,  829  Co  833. 

factors  good  witnesses  from  necessity,  833. 

FALSE  IMPRISONMENT: 
what  18  such,  917. 
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justification, 

by  party  and  officer,  931. 

under  process  issuing  out  of  superior  and  inferior 
courts,  932. 

out  of  foreign  court,  934. 
money  not  to  be  paid  into  court,  in  action  for,  930. 
FEE-FARM  RENT,  672  n. 
FEME  COVERT: 

where  considered  as  feme  sole,  280. 
suing  with  or  without  her  husband,  286. 

FENCES: 

escape  of  cattle,  through  defect  of,  1216. 
obligation  to  repair,  1217. 

FIAT: 

substituted  for  commission  of  bankrupt,  1 85  n. 

HNE: 

actual  entry  necessary  to  avoid  fine  leried  with  proclamations, 

but  not  a  fine  at  common  law,  708«  9. 
in  what  cases  on  entry  is  barred  by  fine  and  non-cktm,  737,  8. 
how  proved,  741. 

fines  and  recoveries  abolished  by  stat.  3  &  4  W.  4.  c.  74.  708  n., 
737. 
FIRE: 

insurance  against,  1056. 

loss  by,  in  marine  insurance,  978. 

FISHERY: 

several,  837. 
free,  838. 
common  of,  840. 

ft 

FIXTURES: 

what  are,  1387. 
whatnot,  1389. 

not  removed  during  term  become  the  property  of   landlord, 
ib. 

FLEET  BOOKS: 

not  evidence,  24. 
FORBEARANCE : 

of  suit,  where  a  consideration,  48. 

where  not,  50. 
By  R.  G.  H.  T.  4  W.  4.  Reg.  5.  pleas  of  an  agreement  to  accept 
the  security  of  a  third  person,  in  discharge  of  the  plaintiff's 
demand,  and  of  the  same  agreement,  describing  it  to  be  an 
agreement  to  forbear  for  a  time,  in  consideration  of  the  same 
security,  are  not  distinct;  for  they  are  only  variations  in  state- 
ment of  one  and  the  same  agreement,  whether  more  or  less 
extensive,  in  consideration  of  the  same  security,  and  not  to 
be  allowed. 
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FORFEITURE: 

what  shall  he  a  waver  of,  7 1 9. 

FRACTION  : 

of  a  day,  when  allowed,  207,  620. 
FRAUDS,  STATUTE  OF: 

of  the  persona  who  are  supposed  to  have  drawn  this  statute, 

842. 
first  and  second  section,  843. 
third  section,  847. 
fourth  section,  848. 

first  clause  of  fourth  section  as  to  liahility  of  personal  represen- 
tatives, 849. 

second  dause,  as  to  answering  for  the  debt,  &c.  of  another, 
850. 

third  dause,  as  to  charging  persons  upon  agreements  made  in 
consideration  of  marriage,  860. 

fourth  clause,  as  to  agreements  made  upon  a  sale  of  lands,  or 
any  interest  in  them,  ib. 

fifth  clause,  relative  to  agreements  not  to  be  performed  within 
a  year  from  the  making,  864. 

seventeenth  section,  867. 

see  WiU. 

FREE  FISHERY: 

meaning  of  the  term,  838. 

FREIGHT: 

insurance  of,  964. 
cases  relating  to,  515,  6. 

FRESH  RIVERS: 

soil  of,  to  whom  it  belongs,  836. 

FUNERAL  EXPENSES: 
limit  of,  791  n.,  2n. 


G. 

GAME: 

opinion  of  Blackstone  as  to  the  property  of  the  game  bcdiig 

vested  in  the  king  alone,  904. 
Stat.  I  &  2  W.  4,  c.  32,  concerning,  907. 
penalties  for  killing  game  at  improper  seasons,  913. 
penalties  imposed  by  certificate  act,  91 4,  5. 
see  Wager. 

GAMING: 

statutes  against,  oonoeming  bonds,  bills,  notes,  &c,  321. 

see  Wager. 
GENERAL  AVERAGE,  953. 
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GENTOO: 

•  depoaitioii  of,  884. 
GIFT: 

▼erbal,  effect  of,  1380. 

GLEANING: 

illegsL  1346. 
GLEBE: 

n^^ect  to  cukiTate,  not  actionable,  52. 
GOODS: 

what  deemed  aooeptanoe  of,  868. 
GRANT: 

of  right  of  way,  1364. 
GROSS: 

cominon  in,  424« 

GUARDIAN: 

in  socage,  I  and n.,  702and  n* 
testamentary,  703  n. 

GUEST: 

goods  and  money  of,  where  innkeeper  liable  for,  1443, 4. 


H. 

HABEAS  CORPUS: 

of  escapes  upon,  617. 

HABERE  FACIAS  POSSESSIONEM: 
writ  of,  770. 

HAND-WRITING: 

of  witnesses  to  bond,  546. 
of  witnesses  to  wiU,  887  n. 

HEARSAY: 

eridenoe,  when  admissible,  761. 
husband  within  exception,  762. 
declarations  post  litem  motam  not  admissible,  ib. 
HEIR: 

acoomitby,  1. 

covenant  by  and  against,  482,  488. 

debt  on  bond  of  ancestor  against,  592. 

not  bound  unless  named,  592  n.,  3  n. 

rules  as  to  the  heir  taking  by  purchase  or  descent 

plea  by,  595. 

judgment  against,  599. 

where  witness,  887. 
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HERALD: 

books  of,  where  eyidenoe,  761. 

HIGHWAY: 

of  pleading,  1362,  3. 

HOLDING  OVER- 

penalty  on,  604,  5,  6. 

HOP  DUTY: 

wager  on,  1441. 

HORSE  RACES  t 

wager  on,  1438,  9. 

HORSES: 

detainer  and  sale  of,  by  innkeqier,  1415  n. 
doctrine  relating  to  warranty  of,  652, 
sale  of,  when  stolen,  138 1 . 

HUSBAND  AND  WIFE: 

how  husband,  seised  in  right  of  wife,  most  declare  in  oorenant* 

502. 
husband,  member  of  wife's  femily,  as  to  hearsay  declarations  in 

pedigree,  762. 
see  Baron  and  Feme. 


I. 

JERSEY: 

when  considered  beyond  the  seas,  63  n.,  147. 
JEW: 

marriage  of,  20. 

IMPLIED: 

covenant,  461 . 
malioe,  1282,  3. 
warranty,  647. 

IMPRISONMENT: 

See  False. 
INDEBITATUS : 

assompsit,  nature  of,  69. 
INDORSEMENT: 

of  the  different  kinds  of,  341. 

INPANT: 

accoimt  does  not  lie  against,  3. 

cannot  be  goardian  in  socage*  ib.  n. 

marriage  of,  18. 

not  liable  as  acceptor  of  a  bill  of  exchange,  though  drawn  for 

necessaries,  302. 
for  what  necessaries  chargeable,  127. 


INDEX. 

commimion  of  bankruptcy  against,  void,  262. 

where  liable,  baTiiig  confirmed  the  oontnet  at  iiill  age,   128,  9, 

567  n. 
whether  bond  of  in£uit  be  void  or  voidable,  566  n. 

INFERIOR  COURTS: 

of  the  allegations  necessary  in  a  declaration  on  promieea  in  an 

inferior  court,  107. 
how  of&cer  or  party  must  justify  under  process  of,  932. 

INFORMATION  ; 

in  nature  of  quo  warranto,  1 163. 
INJUNCTION: 

perpetual  after  several  verdicts  in  ejectment,  771. 

INNKEEPER; 

demand  for  spirituous  liquors,  60. 

whether  he  may  retain  until  paid,  1408,  1415  n. 

may  be  a  bankrupt,  186. 

liability  of,  as  to  guest's  goods,  1443, 4. 

INNUENDO: 

nature  of,  1277. 
INQUIRY: 

stat.  22  &  23  Car.  2.  depriving  plaintiff  of  costs  in  actions  for    ^ 
assault  and  battery,  where  he  recovers  under  4()8.  does  not 
extend  to  writs  of  inquiry,  39. 
if  jurors  give  a  defective  verdict  under  stat  17  Oar.  2.  c  7. 
omission  cannot  be  supplied  by  a  writ  of  inquiry,  1 228  n* 

INSOLVENT: 

voluntary  assignment  by,  200. 

INSPECTION: 

of  records  of  corporation,  1184. 

INSTALMENTS: 

how  to  sue  for  money  due  by,  543  n. 

INSURANCE: 

definition  of,  941. 

of  the  policy,  942. 

who  and  what  may  be  insured ;  961  to  967. 

of  the  several  growids  of  drfence,  1002  to  1036. 

re-^a98uranee,  nature  of,  1033. 

lUegBl  by  statute,  except  in  three  casesi  ib. 
wager  policy,  ib. 
insurance  tqf on  lives,  1052. 

party  insuring  life  must  be  interested,  ib. 
name  of  person  interested  must  b^  inserted  in  policy,  ib. 
creditor  is  interested  in  life  of  his  debtor,  ib. 
insured  must  subscribe  a  declaration  touching  his  age, 
state  of  health,  &c.,  1054. 


INDEX. 

inmtrance  against  fire,  1056. 

covenant  to  keep  premises  insored,  construction  of,  452« 
see  Abandonment,  Adjustment. 

INTEREST: 

where  recoverable,  376. 

Stat.  3  &  4  W.  4.  c.  42.  s.  28,  concerning,  377. 

in  policies,   see  Insurance,  Wager,  PoUcy,  and  Insurance  on 

laves  and  Fire, 
of  witnesses,  885. 

IRELAND: 

a  place  beyond  seas  within  stat.  4  Ann.  c.  16,  s.  19,  747  n. 

IRISH: 

judgment,  since  union,  indebitatus  assumpsit  Hes  on,  70. 

JOINT  AND  SEVERAL: 

of  joint  and  several  promissory  notes,  386,  395. 
of  joint  and  several  covenants,  463. 

JOINT  TENANTS: 
account  by,  2. 

laying  the  demise  in  ejectment  by  joint  tenants,  724. 
where  joint  tenancy  must  be  pleaded,  or  given  in  evidence, 
1397. 

JUDGMENT: 

where  a  party  must  shew  it  in  a  justification  in  trespass,  93 1  • 
foreign,  indebitatus  assumpsit  Ues  on,  70. 

Irish, ,  ib. 

how  proved,  539. 

debt  lies  on  foreign,  ib. 

of  confessing,  by  executor,  810, 

Irish  judgment,  how  proved,  602. 

form  of, 

in  account,  5. 

assault  and  battery,  38* 

covenant,  534. 

debt  on  bond  against  heir,  599. 

detinue,  667. 

qectment,  768. 

executor,  815. 

quo  warranto,  1190. 

replevin,  1226. 

tithes,  1336. 

trover,  1418. 
debt  on,  601. 

JUSTICES  OF  THE  PEACE: 

statutes  relating  to,  923,  4,  5,  6. 

actions  against  shall  be  laid  in  proper  county,  923. 

may  plead  general  is6U9,  ib. 


INDEX. 

notice  of  suit  must  be  ddivered  to  J.  P.  one  cdendu*  montili  be- 
fore action,  924. 
J.  P.  may  tender  amends*  926. 
within  what  time  actions  against  J.  P*  must  be  brought,  929. 

JUSnFICATION: 

in  defence  of  person*  31. 

possession,  32. 
by  officers  executing  process.  34. 
local  and  transitory,  36. 
pleading,  931. 


L. 

LAND: 

sale  of,  within  the  4th  dause  of  stat.  of  frauds,  86t). 

LANDLORD  AND  TENANT; 

action  by  landlord  against  tenant  for  misusing  form,  52. 

where  luidlord  may  justify  an  entry  on  land  demised.  1347,  8, 
1359. 

where  landlord  may  re-enter,  7 1 9* 

of  evidence  by  landlord  to  support  ejectment,  753. 

tenant  shall  not  be  permitted  to  object  to  title  of  his  landlMd, 
699,  700. 

where  tenant  shall  pay  double  the  yearfy  vahie  for  wilfoJly  hold- 
ing over,  605. 

where  tenant  shall  pay  dtmble  raU  for  not  quitting,  607. 

tenants  must  give  notice  to  landlords  of  ejectments,  73 1. 

see  Ejectment — Notice  to  Quit — ^Rent. 

LATITAT: 

may  be  commencement  of  suit  or  process  only,  to  bring  party 
into  court,  156  n. 

LAW: 

wager  of,  abolished,  69. 

LEASE: 

bankrupt,  entitled  to,  245. 

mere  cancelling  not  a  deed  or  note  in  writmg,  847. 

parol,  when  good,  843,  4. 

made  by  attorney,  where  void,  470. 

modorn  doctrine  relating  to  Irases  from  year  to  year,  7 10. 

where  a  license  to  occupy  amounts  to  a  lease,  1359. 

LEGACY: 

where  an  action  wiU  not  lie  for,  804. 
in  what  order  to  be  paid,  795. 

LEGAL  TENDER : 

bank  notes,  where,  154. 


INDEX. 

LEGITIMACY: 

child  may  be  illegitimate,  though  husband  is  within  the  kingdom, 

756. 
where  husband,  by  course  of  nature,  cannot  have  been  the 

fiither,  child  is  illegitimate,  ib. 
wife  is  witness  of  necessity  to  prove  adulterous  intercdurse,  757. 
but  non-access  must  be  proved  by  other  witnesses,  ib.t  1444. 
even  though  husband  be  dead,  ib. 

LEVANT  AND  COUCHANT: 

meaning  of  these  terms,  422  n.,  431,  2. 

UBEL: 

remedy  for,  by  action  on  the  case,  1061 . 

where  it  lies,  ib. 

where  not,  1062. 

how  the  declaration  ought  to  be  framed,  1066. 

what  may  be  pleaded,  1067. 

if  libel  be  true,  defendant  may  justify,  1068. 

what  admissible,  1071. 
what  not,  1072. 

what  necessary,  where  libel  b  in  foreign  language,  1070. 
jury  may  give  a  general  verdict,  1076. 

LIBERTY: 

personal,  injury  to,  917. 

LICENSE: 

to  alien,  477. 
to  trade,  1003. 

executed,  cannot  be  countermanded,  1 143. 
plea  of,  to  action  for  trespass,  1357. 

what  defendant  must  prove  in  suj^rt  of  plea  of  license,  where 
plaintiff  replies  de  inj.  s.  p.  a.  t.  c,  1358. 

LIEN: 

o/carriers: 

how  it  anses,  408. 

of  fEbctors,  826. 

nature  of  liens,  1403,  4. 

what  persons  have  general  liens,  1404,  6,  7,  9. 

how  a  right  of  detainer  may  be  waved,  1409. 

LIFE: 

insurance  on,  1052. 

LIGHT: 

action  for  obstruction  of,  1 1 32,  3. 

LIGHTER: 

whare  insurer  liable  for  loss  on  board  of,  969. 
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LIBHTATION: 

8tat  3  &  4  W.  4,  c.  27,  for  liont&ticm  of  aetions  md  mits  re- 

kting  to  real  property,  743. 
in  quo  warranto^  ]  175,  1185. 
LIMITATION  OF  ACTIONS: 
in  iMtOj,  13.  14. 
assault  and  battery,  37. 
assumpsit,  138. 

of  replication  of  process  sued  out  to  plea  of  statute  of  limitatbas. 
145,6.  ^^ 

of  executors  renewing  suits  commenced  by  testator,  1 46,  7. 
of  the  Stat.  4  Ann.  c.  16,  s.  19.  permitting  defendants  to  be  sued 

within  a  limited  time  after  returning  from  beyond  seas,  148. 
in  debt  for  rent  arrear,  613. 

for  not  setting  forth  tithe,  1331,  2. 
ejectment,  743. 
imprisonment,  937. 
libel,  1069. 

malicious  prosecution,  1087. 
replevin,  1225. 
slander,  1281. 

LIQUIDATED  DAMAGES,  157. 

LIVES: 

insurance  on,  1052. 
LLOYD'S: 

usage  at,  where  not  binding*  969,  996. 
LOCAL  AND  TRANSITORY: 

actions  now  triable  in  any  county,  499,  500. 

where  covenant  on  lease  is  local,  and  where  transitory,  499. 

of  local  and  transitory  justification,  36. 

LONDON:  , 

custom  of,  as  to  femes  covert  sole  traders,  281. 
as  to  apprentices,  521. 
LORD  OF  MANOR: 

mandamus  lies  to,  to  admit  copyholder*  1101. 
lien  of,  on  estray,  1411. 

LOSS: 

see  Insurance. 
LUNATIC: 

asylum,  keq>ing,  not  a  trade,  452. 

committee  <tf}  cannot  bring  ejectment,  704» 


i 
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M. 

MAGISTRAXES: 

actioa  against,  when  it  may  be  brought,  922. 

notice  of,  924. 
liabiUty  of,  1084. 

MAIHEM : 

may  be  justified  by  an  officer  in  the  army,  35* 

MALICIOUS  PROSECUTION: 
remedy  for,  1077. 

of  the  grounds  of  this  action,  1079, 1080. 
what  declaration  must  state,  1085. 
what  will  be  a  sufficient  defence,  1087, 

MANDAMUS: 

nature  and  object  of  the  writ  of,  1093. 

wh6re  it  lies,  1 094. 

where  not,  1103. 

form  of  the  writ,  1 106. 

of  theretnm  to  the  writ,  1109. 

MANOR : 

of  the  appointment  of  gamekeepers  by  lords  of  manors,  906. 
see  Lord  of, 

MARKET  OVERT,  1378,  9, 1381. 

MARRIAGE: 

what  good  at  common  law,  15. 

of  the  alterations  and  provisions  made  by  statute,  15  to  23. 

evidence  as  to,  in  action  for  adultery,  14. 

provisions  of  statute  of  frauds  relating  to,  860. 

revocation  of  will  by,  900. 

contract  'm  restraint  of,  illegal,  1440. 

MASTER  AND  SERVANT: 

of  actions  by  servants  against  their  masters  for  wages,  1117. 

where  master  may  discharge  servant,  1118. 

ctf  master's  liability  in  respect  of  contracts  made  by  his  servants, 

1119,1120. 
cases  on  this  point,  ib. 
in  what  cases  the  servant  is  a  witness  for  the  master,  without  a 

1 

release,  1121. 
where  master  is  liable  for  negligence  or  unskilfulness,  1121, 2, 3. 
where  the  master  may  maintain  an  action : 

for  enticing  away  his  apprentice  or  servant,  1 125. 

for  beating  or  imprisoning  him,  II 26. 

for  debauching  his  servant  or  daughter,  ib. 
in  what  case  the  action  for  seduction  may  be  maintained,  and 

what  are  the  requisites  to  support  it,  1 1 27. 
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dan^ter  or  •ervant  is  a  competent  witneti,  1128. 

cooiti  unwiDiiig  to  distiirb  the  yerdict  on  the  ground  of  ex* 

ceaatve  damages,  1 129. 
of  ilander  spokoi  by  master  of  semmt,  1280  and  n. 

MAYOR: 

mandamus  lies  to  admit  end  to  restore,  1094* 
statute  relating  to  the  dection  of,  1096. 
cases  on  it,  1098. 

MEMBERS  OF  PARLIAMENT; 
wager  on  election  of,  1440. 
see  Bribery. 

MEMORANDUM: 

memorandmn  indorsed  on  bond  to  be  taken  as  part  of  oonditioift, 

572. 
memorandmn  in  policy,  952. 

MERCHANT: 

daQse  rdating  to  merchant's  aoooonts  in  stat.  of  limitatioDa, 

144  n. 
see  Factor. 

MESNE  PROFITS : 

action  for,  in  whose  name  it  may  be  brought,  772, 3. 

of  the  evidence  after  judgment  upon  verdict  in  qectment,  774. 

of  the  evidence  after  judgment  by  defiuilt,  ib. 

how  hr  judgment  in  ejectment  is  conclusive  evidence  of  plain- 

tiTs  title,  ib. 
of  pleading  the  statute  of  hmitationB,  775. 

MINORITY : 

seeln&ncy. 
MISREPRESENTATION:  1007. 
MIXED  TITHES : 

not  within  stat.  2  &  3  Edw.  6.,  1311. 

MODUS : 

stat.  2  &  3  W.  4.  c.  100,  for  shortening  time  in  daima  of 

modus,  1323. 
for  part  of  a  hm,  good,  1334. 
requisites  of,  ib. 

MONASTTERIES : 

diaaolotion  of,  1319,1320/ 

MONEY  HAD  AND  RECEIVED : 
action  for,  where  it  lies,  81  to  105, 
see  Bankrupt 

MONEY  PAID :  |i 


where  aetkm  for,  lies,  76. 
MORE  OR  LESS:  ^ 

meaning  of,  158. 
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MORTGAGE: 

mortgagee  may  maintain  ejectment,  703. 

wliat  proof  necessary  to  support  the  action,  759. 

wbere  court  will  stay  proceedings  on  payment  of  princqpal 

and  costs,  703  n. 
where  mortgagee  may  distrain,  679,  680. 
cannot  defend  as  landlord,  not  having  taken  possession, 

732. 
where  statate  of  limitations  will  not  har,  I  Vict,  c  28,  749. 
suable  as  assignee,  495  n. 
mortgagor :  where  he  may  be  sued  on  his  personal  covenant, 

tiioug^  bin  of  sale  void,  469,  470. 
mortgage  of  trader  continuing  in  possession  void  as 

against  creditors,  209, 210. 
mortgagor  in  possession  is  not  entitled  to  notice  to 

quit,  721,  2. 
sale  by,  auction  duty,  174. 

MUTUAL  CREDIT : 
in  bankruptcy,  251. 

MUTUAL  DEBTS : 

may  be  set  off,  149,  150. 


N. 

NAME: 

true,  as  to  marriage,  17. 
NEGLIGENCE: 

of  attorneys,  170. 
of  carriers,  399,  401. 
of  servants,  1121. 

NEGLIGENT  ESCAPE: 

what  is  considered  as  such,  616. 

NE  UNQUES: 

accouple,  295. 
bailiff,  4. 
receiver,  ib. 

NEW  ASSIGNMENT: 

where  necessary,  1356. 

NEW  RULES : 

see  table  in  vol.  I.,  after  table  of  statutes. 

NEWSPAPERS: 

statute  (6  &  7  W.  4.  c.  76,)  relating  to  printers  of,  1074. 

NIL  DEBET : 

plea  of,  not  allowed  in  any  action,  51 ;  see  1331. 
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NIL  HABUIT  IN  TENEMENTIS: 

where  lease  is  by  indenture,  phmtiff  may  demur  to  tiiis  plea, 

unless  want  of  title  appear  on  declaration,  522. 
oannot  be  pleaded  to  action  for  use  and  occupation,  1427. 

NON  ASSUMPSIT:  121. 
infra  sex  annos,  138.. 

NON-CLAIM : 

in  what  cases  a  bar,  738,  740. 

JNON  DIMISIT : 

good  plea  in  replerin,  1222. 

NON  EST  FACTUM : 

what  may  be  given  in  evidence  under  it,  when  pleaded  to  debt 

on  bond,  544. 
not  a  genonal  issue  in  covenant,  525, 529. 

NONSUIT  : 

gf  judgment  of  nonsuit  before  and  after  issue  joined  in  r  plevin, 
\227. 

NOTE: 

of  bargain,  871. 

NOTES: 

brokers',  bought  and  sold,  173  n.,  874  n. 

NOTES,  PROMISSORY: 

definition,  379. 

common  law  doctrine  respecting  actions  on  promissory  notes, 
how  altered  by  stat.  3  &  4  Aim.  c.  9.,  ib. 

what  notes  are  within  this  stat.,  380,  1 . 

whatnot,  381. 

bankers'  cash  notes,  386. 
nature  of,  ib. 

of  the  consideration,  387. 

in  what  case  want  or  illegality  of  consideration  may  be  insisted 
on,  ib. 

stamp,  389. 

paymoit  of  note,  when  due,  must  be  demanded  within  a  rear 
sonable  time,  390. 

days  of  grace,  ib. 

mode  of  computation,  ib. 

notice  of  default  of  payment  by  siaker  must  be  given  by  in- 
dorsee to  prior  indorsers,  ibi  ^ 

of  the  remedy  on  a  note  by  action  of  assumpsit,  392.  ^ 

what  may  be  pleaded,  393. 

of  the  evidence  necessary  to  support  action  on  note,  ib. 

by  payee,  ib. 

indorsee,  ib. 

in  what  cases  an  indorser  mi^  be  a  witness,  395. 

of  the  analogy  between  an  indorsed  note  and  a  bill,  396. 


INDEX. 

NOTICE : 

of  action  against  officers,  100  n. 
of  non-acceptance  of  bill,  331,  4. 
of  non-payment,  352,  3. 

where  notice  may  be  presmned,  358. 
of  auctioneers'  conditions,  687  n. 
to  tenant  of  distf^ss,  686,  7  n. 
sabscribed  to  declaration  in  ejectment,  7^7. 
by  tenant  to  landlord  of  delivery  of  declaration  in  ejectment,. 

731. 
of  the  notice  required  by  stat.  24  G.  2.  c.  44,  to  be  delivered  to 

J.  P.  before  action  brought,  924. 
requisites  of  this  notice,  924  n.,  925  n. 
what  notice  of  dissolution  of  partnership  is  reqdred,  1 160. 
notice  to  determine  ccmiposition,  1316. 

NOTICE  TO  QUIT  : 

on  tenancies  from  year  to  year,  half  a  yearns  notice  to  quit  must 

be  given,  710. 
no  distinction  between  land  and  houses,  71 1. 
how  the  notice  must  be  given  where  tenant  holds  over,  712. 
where  tenant  holds  under  a  void  agreement,  ib.,  713, 
where  tenant  enters  tqion  the  different  parts  at  different  times, 

713. 
requisites  of  notice,  ib. 

forms  of  notices  which  have  been  holden  g^ood,  714. 
need  not  be  directed,  715. 

what  shall  be  considered  as  evidence  of  service,  716. 
landlord  may  wave  notice  by  subseqjaent  acknowledgment  of 

the  tenancy,  717. 
cases  where  notice  to  quit  is  not  necessary,  721* 
in  the  case  of  mortgages,  721, 2. 

NUDUM  PACTUM : 

assumpsit  will  not  lie  on,  45  n. 

NUL  TIEL  RECORD:  586,  601. 

NUSANCE : 

case  lies  for  nusance  to  habitation  or  land,  1 1 32. 

e.  g.  for  darkening  windows,  ib.  ... 

twenty  years'  enjoyment  of  lights  sufficient  to  mamtam  action 

for  obstructing  them,  1 133. 
not  necessary  to  shew  total  privation  of  them,  ib.  ... 

instances  of  nusance  for  which  an  action  may  be  maintamed. 

to  support  an  actum  for  nusance  in  public  highway,  plaintiff 

must  shew  special  damage,  1 138. 
and  thathe  was  using  ordinary  caution,  1 139. 
what  shall  be  deemed  such  special  damage  as  will  maintam  an 

action,  1138. 
case  ties  for  not  repairing  highway,  where  q>ecial  damage,  1 1 40. 
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ftctioD  for  nuaanoe  may  be  brought  by  rerenknier  or  temnt  m 

poBaesston,  1140. 
or  alienee,  ib. 

tenants  in  common  may  join,  1141. 
person  erecting  nnaance,  or  bis  alienee,  b  liable,  ib. 
of  the  general  issue,  and  what  may  be  given  in  evidence  under 

it,  1142. 
•f  the  evidence  necessary  to  support  an  action  lor  a  nusance, 

1143. 


o. 

OBLIGATION  ON  BOND : 
debt  on,  542. 
bond  from  party  replevying,  1 198. 

OBLIGEE : 

release  by,  570. 

OBLIGOR : 

how  one  of  two  obligors  sued  must  plead,  549. 
release  to,  570. 

OFFICE : 

Stat,  against  sale  of  offices,  557. 

what  offices  are  within  this  statute,  ib. 

excise,  though  no  part  of  the  revenue  at  the  time  of  molHug  this 

statute,  yet  within  the  mischief,  559. 
bond  given  by  othcer  for  securing  all  the  profits  to  person  ap- 
pointing, is  void,  558. 
so  bond  to  surrender  when  person  i^pointing  chooses,  ib. 

OFFICER : 

officer  in  the  army  may  justify  even  maihem  for  disobeying 
orders,  flagrante  hello,  35,  6. 

assumpsit  does  not  lie  against  excise  officer  for  recovery  of 
duties  which  he  has  paid  over,  but  otherwise  if  not  paid  over, 
89  n. 

whether  excise  officer  is  entitled  to  a  month's  notice  before  ac- 
tion brought,  lOOn. 

where  peace  officer  may  justify  an  arrest*  935. 

of  justifications  by  officers,  how  pleaded,  34,  5,  931. 

OPTION :  ^ 

of  determining  lease,  447  n. 
OVERSEER: 

whether  promise  made  by  overseer  to  pay  for  cure  of  pai^er  la 

binding,  56. 
liable  to  refond  money  illegally  received  for  maintenance  of 

iMMlard  cfuld,  though  he  has  paid  it  over  to  successor,  90  n. 
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tntitled  to  the  protection  of  stat.  24  G.  2.  c.  44.  a.  6,  927  n. 
trespass  will  not  lie  against  overseer  who  distrains  for  poor- 
•    rate,  1350. 

OWNER : 

reputed.  209. 
OYSTERS : 

right  to  dredge  for,  838. 


P. 


PARCELS : 

exceeding  value  of  10/.  see  stat,  1 1  G.  4.  and  1  W.  4.  e.  6S., 
402. 

PARCENERS : 

ejectment  by,  724. 

must  join  in  an  avowry  for  rent  arrear,  1222. 

PARENT: 

may  justify  assault  in  defence  of  child,  32. 

may  chastise  his  child  moderately,  35. 

may  maintain  action  for  seduction  of  daughter,  1 126. 

PARISH : 

officers,  liability  for  acddent  to  casual  poor,  56, 

as  to  what  overseers  may  give  in  evidence  under  the  general 

issue  since  new  roles,  see  Home  v.  Daoey  and  another, 

4  Ad.  &  EU.  892. 

PARISH  REGISTERS: 

proof  of  baptism,  &c.,  760. 
PARLIAMENT: 

see  Bribery. 
PARSON : 

see  Tithes. 
PARTICULAR: 

of  demand,  368,  379. 
PART  PAYMENT: 

effect  of,  134. 
PARTNER : 

#   commission  of  bankrupt  against,  ^58. 

may  accept  bill  drawn  on  firm  if  on  joint  account,  305, 
may  pass  the  partnership  interest  in  bill  by  indorsement,  ib. 
but  secns,  if  creditor  knows  that  it  is  without  consent  of  the 

other  partners,  306. 
after  ban^roptcy  of  on^  partner,  bill  must  be  indorsed  by  soU 
vent  partner  and  assignees  of  bankrupt,  ib. 
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iMSvmpfit  lies  cm  ezprese  proouse  to  pay  balance  sdnidL«fter 
diBeolation«  446  n. 

participation  of  profits  and  loss  is  necessary  to  constitute  a  part- 
neniiip  as  between  the  parties,  11 44. 

where  there  is  a  partnershipy  as  between  the  partiea  and  stran- 
gers, the  law  will  presume  that  they  are  partners  inter  0e» 
1145,6. 

in  respect  of  creditors,  he  who  takes  a  moiety  of  profits  shall  be 
liable  to  losses,  1 146. 

although  an  agreement  may  constitute  a  partnership  as  between 
the  parties  and  strangers,  yet  it  may  not  have  that  effect  as 
between  the  parties  themsel? es,  ib. 

one  partner  cannot  execute  a  deed  for  another,  without  a  parti- 
cular power,  1 1 49. 

but  one  partner  may  bind  another  by  the  acc^tance  of  a  bi]l»  3>. 

a  new  partner,  however,  cannot  be  bound  in  this  manner  for 
debt  of  old  partner,  ib. 

one  partner  cannot  pledge  the  security  d  another  for  his  own 
private  debt,  1 150. 

in  whom  the  property  in  partnership  effects  is,  when  one  part- 
ner becomes  a  bankrupt,  1151. 

authority  of  one  partner  to  draw  bills  to  charge  another  is  only 
an  implied  authority,  1 150. 

solvent  partner  may  dispose  of  partnership  effects,  1151. 

how  partners  ought  to  sue,  1 154. 

what  notice  ought  to  be  given  of  a  dissolution  of  partnershqi, 
1160. 

a  person  who  suffers  his  name  to  be  used  in  a  firm,  if  no  part- 
ner, may  be  a  witness  for  the  firm,  1161. 

effect  of  act  of  bankruptcy  by  one  partner,  1397. 

PARTY: 

assumpsit  cannot  be  maintained  by  person  not  party  to  agree- 
ment, 52. 

party  bringing  covenant  on  deed-poll  must  be  named  therein, 
445,6. 

PASTURE : 

converting  into  tillage,  452. 
PATRON: 

of  bonds  given  by  clerks  to  patrons,  562,  3. 

statutes  concerning,  563. 

PAWN: 

•        where  trover  lies  by  and  agunst  pawnee,  1393,  4. 

PAWNBROKER: 

trover  lies  against  for  goods  stolen,  1393. 

PAYMENT : 

by  bill,  74  n.  , 

good  plea  in  assumpsit,  134. 

where  several  demands,  party  paying  may  apply  it  as  he  pleases 
at  time  of  payment,  ib. 
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payment  of  money  into  court,  stat.  concerning,  137. 

of  payment  of  money  into  court  in  actkma  against  carrierB, 

417. 
and  in  covenant,  530. 

where  payment  may  be  pleaded  to  debt  on  bond,  567,  8. 
of  plea  of  payment  at  the  day,  and  after  the  day,  568,  9. 

PEACE  OFFICER : 

where  he  may  justify  arrest,  935. 

PEDIGREE  : 

hearsay  evidence  admissible  as  to  pedigree,  761,  2. 
hence  declarations  of  members  of  family  are  evidence  as  to  pe- 
digree, ib.    See  Hearsay, 
but  declarations  must  be  ante  litem  motam,  762. 
husband  to  be  considered  as  member  of  wife's  family,  762. 

PENAL  STATUTES: 

rules  relating  to  actions  on,  630. 
limitation  of  actions  on,  632. 

PENALTY: 

on  bonds  with  penalty  conditioned  for  payment  of  money  only ; 

principal,  interest,    and  costs  only  are  recoverable  by  stat. 

4  Ann.  c.  16.  s.  13,  589  n. 
infancy  may  be  pleaded  to  bond  with  penalty,  566. 
so  to  bond  conditioned  for  payment  of  interat,  567. 

PENDENTE  LITE: 

administration,  789« 

PENSION : 

definition  of,  1334. 

PEREMPTORY  MANDAMUS: 

where  grantable,  1112. 

PERFORMANCE : 

how  pleaded  where  covenants  in  the  affirmative,  530. 

negative,  ib. 
must  be  pleaded  in  terms  of  covenant,  531 . 

PERILS: 

insured  against,  952. 
of  the  sea*  967. 

PERJURY : 

persons  convicted  of,  incompetent  witnesses,  884. 

but  may  be  restored  to  their  competency  by  pardon,  if  indicted 

at  common    law;    but  otherwise   if   indicted  on   statute, 

645,  885. 
eopy  df  judgment,  entered  upon  a  verdict  of  conviction,  must  be 

produced,  885. 

PERMISSION : 

occupation  by,  755. 
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PEW: 

aimezfid  to  hoiue  by  facvlty  or  pre8criptian»  1 136. 

how  presumption  of  prescriptiye  right  to  *pew  maj  be  rebutted, 

ib. 
eztraparodual  perBons  cannot  daim,  ib. 

PILOT : 

necessity  of  haTing,  1031 . 
statutes  relating  to,  1032  n. 

PISCARY : 

see  Fishery. 

PLEADINGS: 

in  account,  4. 
before  auditors,  6. 
in  adultery,  13,  14. 
assault  and  battery,  31* 
in  assumpsit,  121  to  157. 

M  btmkn^cy,  238. 
m  eovemmi,  517  to  532. 
in  debt  om  bond,  544  to  576. 
M  bail  band,  585. 
on  band  of  ancestor  agamet  heir, 

riens  per  descent,  595. 
for  rent,  610. 

against  sheriffor  estxgpe,  625,  6. 

M  actions  foanded  on  penal  statutes,  639. 

tn  detmae: 

non  detinet,  S6S,  7* 

ta  ejectment,  737. 

by  executors: 

executors  may  plead  same  [dea  that  testatcn*  might,  808. 
plene   administravit,    outstanding   judgment,   or  bond — 

how  pleaded,  ib. 
executor  may  plead  outstanding  judgment,  recovered  in 

debt  on  simple  contract,  810. 
several   administrators  may  plead  outstanding  judgment 

recovered  against  one,  ib. 
of  the  replication  to  plea  on  outstanding  judgment,  how 

pleaded,  ib. 
in  the  case  of  the  statute  of  limitations,  as  against  exe- 
cutor, the  six  years  are  computed  from  the  time  when 

action  first  accrued  to  testator,  81 1 . 
how  computed  in  case  of  administration,  ib. 
difference  between  executor  and  administrator  in  setting 

forth  a  right  of  retainer,  812. 

in  quo  warranto : 

statute  of  limitations,  ]  185. 


INDEX. 

ia  repkvm: 

in    abatement — cepit   in   alio  loco,    may  conclude   with 

firayer    of    judgment  that   count    may  be    quashed, 

1212. 
of  the  general  issue,  non  cepit,  1213. 
oi  avowries  for  rent  arrear,  1220. 
pleas  in  bar,  1222. 
property,  1225. 
statute  of  limitations,  1225; 
set-off,  ib. 

in  slander: 

general  issue,  1280. 
statute  of  limitations,  1281 . 

in  action  on  ttat.  for  not  setting  forth  tithes  : 

not  guilty,  statute  of  limitations,  1331. 

M  trespass : 

general  issue,  1353. 

accord  and  satisfiaction,  1354. 

liberum  tenementum,  1355. 

estoppel,  1356. 

license,  1357. 

process,  1360. 

right  ci  common,  1361.  • 

right  of  way,  1362,  1367. 

t^der  of  amends,  1368. 

in  trover: 

general  issue  (new  rules)  and  statute  of  limitatians,  1402, 3. 
in  action  for  use  and  occupation : 

defendant  cannot  plead  nil  habuit  in  tenementis,  1427. 

PLEDGES: 

at  common  law  and  by  statute  in  replevin,  1197,  8. 

PLENE  ADMINISTRAVIT: 
plea  of,  808. 

POLICY: 

actions  cannot  be  maintained  on  oontracts  which  violate  public 

policy,  61,  1440. 
of  insurance,  nature  of,  941,  2. 
is  a  simple  contract,  943. 
may  be  altered  by  consent,  943  n, 
how  to  be  construed,  960. 
of  the  diferent  kinds  of  poUdes,  943. 
of  the  essential  parts  of  a  policy,  944. 
see  Insurance. 

POLL: 

copy  of  poll,  admissible,  643. 
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POKE: 

writ  of,  1206. 

POOR  AND  POOR  RATE  : 

overseer  of,  liable  for  surplas  of  money  received  by  him  for 
maintenance  of  bastard,  though  he  has  paid  it  over  to  his 
snocessor,  90  n. 

avowry  by  overseer  under  43  Eliz.  c.  2.  for  a  poor  rate,  1229n. 

by  Stat.  17  G.  2.  c.  38.  party  distraining  for  poor  rate  is  not  to 
be  deemed  a  trespasser,  ab  initio,  for  any  irregidaiity  in  war- 
rant of  appointment,  of  distress,  or  in  the  rate,  692. 

beasts  of  the  plough  are  distrainable  for  poor  rates,  676  n. 

POSSESSION  : 

justification  in  defence  of,  32. 

tortious  possession  sufficient  to  maintain  trespass,  1343. 

right  of  possession  must  concur  with  right  of  property,  in  order 
to  maintain  trover,  1385. 

but  right  of  possession  is  sufficient,  without  having  had  actual 
possession,  1386,  7. 

party  cannot  maintain  ejectment  without  having  been  in  poa- 
session,  or  dothed  widi  right  of  possession,  at  time  of  ouster^ 
697. 

how  to  proceed  in  ejectment,  upon  a  vacant  possession*  735. 

what  shall  be  deemed  vacant,  736. 

uninterrupted  adverse  possession  for  twenty  years  will  bar  eject- 
ment, 743. 

under  lease,  for  one  year,  sufficient,  756. 

permissive,  755. 

necessary,  to  give  validity  to  lien,  1405. 

POUND-BREACH : 

action  lies  to,  689. 
PRECEPT : 

not  necessary  to  shew  return,  641 . 

immaterial  variance  between  precept  alleged  and  proved,  642. 

PREDIAL  TITHES : 

description  of,  1312. 
PREFERENCE: 

voluntary,  202.  • 

PREMIUM : 

where  assured  is  entitled  to  a  return  of,  1043.     See  Insurance. 

PRESCRIPTION : 

2  &  3  W.  4.  c.  71.  for  shortemng  time  of,  429. 

prescriptive  right  of  common  is  suspended  only,  by  taking  a 
lease  of  the  land  for  years,  420. 

common  appendant  ought  not  to  be  claimed  by  prescription, 
421  n. 

prescription  for  common  for  cattle  levant  and  couchant  on  mes- 
suage, cum  pertinentiis,  is  good,  423. 
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but  not  if  messuage  has  not  land  or  cartilage  belonging  to  it, 

423,  4. 
party  prescribing  for  common,  in  right  of  a  particular  estate, 

may  call,  as  a  witness,  a  person  who  claims  common  in  the 

same  place,  430,  1218. 
inhabitants,  as  such,  cannot  prescribe  for  profit  in  another's 

soD,  1219. 
of  claiming  a  right  of  way  by  prescription,  how  pleaded,  1365. 

PRESUMPTION : 

of  payment,  as  to  bond,  569. 

of  surrender  of  satisfied  terms,  698. 

when  not  allowed,  stat.  2  &  8  W.  4,  c.  100,  s.  6, 1133. 

PRINCIPAL : 

notice  to,  notice  to  agents,  227,  828,  9. 
where  action  must  be  brought  against,  and  where  against  agent* 
88  n. 

PRIORITY : 

of  day,  when  it  may  be  inquired  into,  207. 

PRISON  : 

keepers  of  prisons  shall  give  to  persons  desirous  of  charging  a 
person  in  execution  a  note,  in  writing,  of  persons  in  their 
custody,  by  stat.  8  &  9  W.  3.  c.  27.  s.  9.,  619. 

such  note  is  evidence  of  persons  being  in  custody  at  that  time, 
619. 

PRIZE: 

action  wiU  not  lie  where  imprisonment  is  merely  in  consequence 
of  taking  a  ship  as  prize,  920. 

PROBATE : 

what  executor  may  do  before  probate,  782. 

probate  unrepealed  cannot  be  impeached  in  temporal  courts,  784. 

probate  is  oidy  legal  evidence  of  will  of  personalty,  813. 

■••• 

PROCESS : 

justification  under,  34. 

of  the  difference  between  justification  under  process  by  party 

to  the  cause,  or  stranger,  and  officer  executing  process,  931. 
final,  not  necessary  to  allege  it  returned,  but  secus  as  to  mesne, 

931  n. 
of  inferior  courts,  justification  under,  932« 
of  foreign  court,  934. 

ought  to  describe  party  against  whom  it  is  issued,  ib. 
where  officer  may  justify  breaking  open  doors  for  execution  ef 

process,  1360. 

PROCLAMATIONS : 

of  fine,  how  proved,  741;  2; 
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PROFERT : 

plaintiff,  in  covenant,  most  make  profert,  500. 
profiert  ia  diapenaed  with,  where  deed  is  loat  by  time  or  acci- 
dent, 500  n. 
BO  where  deed  haa  been  deatroyed  by  fire,  ib. 
where  profert  ia  made  in  decUunBtion,  deed  muat  be  prodnoed,  ib. 

PROMISE : 

of  wife  void,  295. 
PROPERTY : 

abacdute  or  special,  neoesaary  to  m^ln^^  trover,  1377,  8* 

natureof  absolute,  1208  n.,   1378. 

right  of,  must  be  compete  to  maintain  trover,  1382. 

special,  defined,  1208  n.,  1383,  4. 

caaea  iQuatrating  the  natore  of,  ib. 

where  vests  in  purchaser,  410. 

PROTEST : 

evidence  of,  375. 

where  copy  of  protest  of  foreign  bill  need  not  be  sent, — see 
Goodmam  v.  Harvey,  4  Ad.  &  EIL  870. 

PROVISO  ; 

defendant  must  set  forth  proviso  in  deed  opo-ating  in  his  favour, 

501. 
saving  proviao  may  be  given  in  evidence  on  general  issue  in 

action  on  penal  atatutes.  633. 
what  will  amount  to  a  forfeiture  of  a  leaae  containing  proviso 

against  alienation,  477,  8. 

PURCHASE : 

deposit  paid  on,  interest  not  recoverable,  177,  9. 


Q. 


QUAKERS : 

of  recovering  tithe  against,  1309, 1310. 
QUIET  ENJOYMENT: 

covenant  for  quiet  enjoyment  does  not  extend  to  entries  by 
strangers,  471. 

how  the  declaration  must  be  framed  for  breach  of  such  cove- 
nant, 472. 

in  what  manner  the  averment  of  title  in  party  evicting  ought  to 
be  made,  472,  3.  , 

QUOD  COMPUTET: 

judgment  of,  5. 
QUO  WARRANTO : 

information  in  nature  of,  1 163. 
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R. 

RASURE : 

rasure  of  deed  mast  be  pleaded  spectaUy.  526,  544. 
of  the  rasure  of  a  bill  of  exchange,  3 1 7,  8. 

REASONABLE  TIME : 

as  to  notice  of  dishonour  of  bill,  334,  332,  4. 

abandonment,  9^2. 
RECAPTION :  620. 

pka  of,  625,  6. 
RECEIPT  : 

legal  effect  of,  86. 

but  a  receipt  is  not  conclusive  evidence,  that  party  signing  it 
has  actually  received  the  money,  86. 

receipt  of  rent  is  evidence  of  subsisting  tenancy,  7 1 2. 

on  negotiable  instrument  not  conclusive,  86. 

RECEIVER : 

how  chargeable  in  account,  2. 

plea,  by,  4. 

receiver,  appointed  by  Court  of  Chancery,  is  an  agent  within 

Stat.  4  G.  2.  c.  28.  and  may  give  tenant  notice  to.  deliver  up 

possession,  605  n. 
where  land  is  in  possession  of  receiver,  ejectment  must  be 

brought  with  leave  of  the  court  of  chancery,  709. 

RECOGNIZANCE ; 

in  what  order  debts  due  on  recognizances  ought  to  be  paid  by 

executor,  793,  794  n. 
recognizance  not  enrolled  is  considered  as  a  bond,  794  n. 

RECORD : 

debt  lies  upon  record,  537. 

of  the  plea  of  nul  tiel  record,  601 . 

how  tried,  ib. 

of  the  replication  ci  nul  tiel  record,  586. 

how  it  must  jcondude,  ib. 

of  judgment  thereon,  586,  7. 

where  record  inter  alios  is  evidence,  1 188. 

RECTORY: 

in  ejectment  for  rectory,  what  must  be  proved,  759. 

RE-ENTRY : 

provisions  of  statute  relating  to,  for  non-payment  of  rent,  733. 

REGISTER : 

register  evidence  of  a  marriage,  15. 

omission  in  entry  will  not  aflect  validity  of  marriage,  24. 
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regifter,  or  examined  copy,  is  evidence  to  prore  chriBtemngs, 

marriages,  or  burials,  7bO. 
registration  of  marriage,  statates  concerning,  23. 
register  of  merchant  seamen,  new  statute  concerning,  1257,  9. 

REGISTRY : 

what  proof  necessary  in  trov^  for  certificate  of  ship's  registry, 
J412: 

what  ships  are  entitled  to  be  registered,  1239. 

where  ship  loses  privileges  of  British  ship,  1 240. 

who  may  be  registered  as  owners,  1241. 

at  what  place  ships  shall  be  registered,  1242. 

of  the  requisites  of  the  certificate,  1243. 

what  is  required  on  the  part  of  the  owners  to  obtain  registry,  ib. 

of  the  transfer  by  bill  of  sale,  1 246. 

when  and  how  registry  de  novo  is  to  be  made,  1 251 . 

what  is  required  upon  change  of  master,  1254. 

penalty  for  detention  of  cerdficate,  ib. 

evidence,  1256. 

lien  by  reason  of  deposit  of»  1409. 

RELATOR : 

objection  to,  1172. 

RELEASE: 

plea  of  release  puis  darrein  continuance,  138. 

of  the  plea  of  release  to  debt  on  bcmd,  570. 

fraud  may  be  replied,  ib.  n.  J 

release  by  one  of  several  obligees  wiH  bind  all,  570.  ' 

so  a  release  to  one  of  several  obBgors  may  be  pleaded  by  the 

others,  ib. 
whether  such  release  be  by  deed  or  operation  of  law,  ib. 
if  feme  obligee  take  obligor  to  husband,  this  is  a  release  in  law, 

57K 
covenant  not  to  sue  will  operate  as  a  release  by  construction  * 

only,  ib. 
covenant  not  to  sue  must  be  perpetual,  in  order  to  enure  as  a 
.  release,  572. 
release  of  all  actions  will  not  discharge  covenant  before  breach, 

531. 
whether  creditor  or  legatee  having  exeeuted  a  release  was  a 

good  witness  to  support  a  will  before  the  stat.  25  G.  2.  c.  6., 

885,6. 
in  what  cases  the  servant  is  a  witness,  for  a  master,  without  a 

release,  1121. 

REMAINDER-MAN : 

incompetent  witness,  887. 

RENT : 

debt  for  rent  arrear; 

li^s  at  common  law  on  lease  for  years  or  at  will,  603. 

lies  by  statute  on  lease  for  life,  though  life  is  continuing,  ib. 
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lies  by  statute,  by  executor  of  person  seised  of  rent-ser' 

vice,  &c.  in  fee  tail  or  for  life,  603. 
against  whom  the  action  must  be  brought,  604. 
lessee  for  years,  having  assigned  term,  may  sue  for  rent 

reserved,  ib. 
tenant  wilfuUy  holding  over,  after  notice  by  landlord,  for- 
feits double  the  yearly  value  of  the  land,  by  stat.  4  G.  2. 

c.  28.,  604,  5,  6. 
construction  of  this  statute,  604  n. 
action  on  this  statute  may  be  brought  by  one  tenant  in  com* 

mon  without  companion,  605. 
action  on  this  statute  may  be  brought  after  a  recovery  in 

ejectment,  605,  6. 
tenant  not  delivering  up  possession  after  he  has  given  notice 

to  quit,  forfeits  double  rent  by  stat.  11  G.  2.  c.  19,  607. 
tenant  for  a  year  within  this  statute,  ib.  n. 
of  declaring  in  debt  for  use  and  occupation,  608. 
of  tlie  pleadings  in  debt  for  rent  arrear:  610  ^o  613. 
rent  reserved  by  parol  is  in  equal  degree  with  bond  debt  in  the 

administration  of  estates  by  executors,  794  n. 
see  Distress — Landlord  and  Tenant — ^Notice  to  Quit. 

REPAIRS; 

covenant  to  repair,  460. 

old  premises,  461. 

heir,  though  not  named,  may  sue  on  a  covenant  for  not  repair- 
ing, 482. 

heir  may  recover  damages  for  not  repairing  in  time  of  ancestor, 
482. 

plea  by  heir  claiming  to  retain  money  laid  out  in  repairs,  where 
bad,  598. 

REPLEVIN : 

lies  on  any  tortious  taking  of  goods,  as  well  as  a  taking  by 

distress,  ]  194. 
but  not  taking  things  affixed  to  the  freehold,  II 95. 
of  the  inconveniences  attending  the  proceedings  in  replevin  at 

common  law,  1 195,  6. 
how  remedied  by  stat.  of  Marlebridge,  1 196. 
how  to  proceed,  where  defendant  claims  property,  1205. 
of  the  different  forms  of  writs  for  the  removal  of  proceedings  out 

of  inferior  into  superior  courts,  1206. 
what  propertv  the  plaintiff  ought  to  have  to  maintain  replevin, 

1208. 
where  husband  may  sue  alone,  292,  1 208. 

qf  the  declaration :  1 208. 

of  pleas  in  abatement,  1211. 
see  Judgment — Pleadings — Costs. 

REPLICATION : 

of   replying  de  ii^urii  vuk  propria   absque  tali  causa  to  son 
assault  demesne,  37. 

3  F2 
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of  the  meaning  of  this  replication,  when  pleaded  to  a  plea  of 

license,  r^58. 
where  defendant  insists  on  a  matter  of  interest,  de  injurii  suk 

propria  cannot  be  pleaded  or  replied,  1224,  5,  1368. 
of  replying  to  the  plea  of  liberum  tenementnm,  1355. 
plaintiff  may  traverse  the  command,  1356. 

REPRESENTATION : 

to  first  underwriter  effect  of,  1008. 

distinction  between  representation  and  warranty,  1009. 

REPUTED  OWNER :  209. 
see  Bankrupt. 

RESCUE ; 

definition.  1233. 
remedy,  ib. 

evidence : 

1 .  the  original  cause  of  action,  ib. 

2.  writ  and  warrant,  ib. 

3.  manner  of  arrest,  ib. 

what  constitutes  an  arrest,  ib. 

of  executing  process  on  Sunday,  1234. 

4.  damage  sustained,  1235. 
for  rescue  of  distresses,  see  Distress. 

RESIGNATION : 

bond,  563. 
RESPONDENTIA : 

nature  of  the  contract,  1050. 

difference  between  bottomry  and  respondentia  and  a  loan,  1051. 

statutes  relating  to  money  lent  upon  respondentia,  ib. 

RETAINER: 

may  be  given  in  evidence  on  plene  administravitt  815. 
of  the  right  of  retainer  by  an  executor,  812. 
executor  de  son  tort  cannot  retain,  ib. 
see  lien. 

RETURN: 

of  premium,  1043. 

of  process,  931  n. 

requisites  of,  to  a  mandamus,  1109. 

REVERSION : 

assignee  of  reversion  may  enter  for  non-pajrment  of  rent,  &c. 

or  bring  covenant  by  stat.  32  H.  8.  c.  34.,  485,  6. 
assigpnee  of  part  of,  may  sue  in  covenant,  484. 
assignee  of,  may  take  advantage  of  estoppel,  522. 

REVOCATION : 
see  Will. 

RIENS  IN  ARREAR : 

of  pleading  riens  in  arrear  to  an  avowry  for  rent  arrear,  1224. 
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RISK: 

incq)tion  of,  1027. 
ROOKS : 

fene  naturae,  905. 

RULES : 

see  table  of  new  rules  in  vol.  i.  after  table  of  statutes. 
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SAILING : 

with  convoy,  warranty,  1015. 

SALE : 

action  cannot  be  maintained  for  price  of  goods  sold  upon  credit, 

until  the  time  for  credit  is  expired,  74. 
doctrine  relating  to  the  sale  and  warranty  of  horses,  652. 
in  whom  the  property  is  upon  the  sale  of  goods,  1378. 
under  what  circumstances  vendor  may  resell  his  g^ods,  1381. 
sale  is  complete  by  delivery  of  goods  to  carrier,  410. 
under  what  circumstances  innkeeper  may  sell  horse  left  in  his 

stable,  1415  n. 
bill  of,  requisites  of,  to  transfer  ship,  1246. 

SALVAGE : 

persons  preserving  goods  which  have  been  abandoned  at  sea  are 
entitled  to  a  compensation,  1404,  5. 

SCANDALUM  MAGNATUM : 

of  the  remedy  for  this  injury,  1266. 
how  to  declare,  1267. 

words  actionable  in  the  case  of  a  peer,  which  would  not  be  in 
the  case  of  a  commoner,  12t>7,  8. 

SCHOOL : 

keeping,  when  breach  of  covenant,  452. 
SCIENTER: 

must  be  averred  and  proved*  648,  9. 

SEA: 

of  plaintiffs  beyond  sea,  at  time  of  cause  of  action,  within  what 

time  they  may  sue,  147. 
defendants  beyond  sea,  at  time  of  cause  of  action,  may  be  sued 

on  their  return,  148. 
perils  of,  967. 

SEAMEN : 

register  of,  new  statute  concerning,   1 257,  9. 

of  their  wages : 

agreement  relating  to,  must  be  in  writing,  1257. 
must  specify  the  wages  and  voyage,  ib. 
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mariner  not  obliged  to  produce  the  written  agreement  ia 
court,  1258. 

of  the  penalties  imposed  upon  seamen  for  desertion, 
125H. 

what  shall  be  deemed  desertion,  1 259  n. 

of  the  regulations  : 

ship-owners  must  not  advance  to  seamen,  beyond  sea, 
more  than  a  moiety  of  wages  due,  1260. 

freight  the  mother  of  wages,  ib. 

if  ship  be  captured,  or  lost  in  the  voyage,  seamen  lose 
their  wages,  1261. 

ship  seized  by  way  of  retaliation,  and  afterwards  re- 
stored, cannot  be  considered  as  captured,  ib. 

where  impressed  seaman  is  entitled  to  wages  pro  tanto, 
1263. 

of  the  remedies  for  the  recovery  of  seamen's  wages : 
in  the  court  of  admiralty,  1 263,  4. 
and  at  common  law,  1264. 

SEA  WORTHINESS : 

implied  warranty,  1030. 

SECOND  COMMISSION: 
of  bankrupt,  257. 

SECOND  DELIVERANCE: 

writ  of,  when  it  must  be  sued,  1 227. 

in  what  case  it  operates  as  supersedeas  to  the  retomo  habendo, 
1227,8. 

SECURIIT : 

pleas  of  an  agreement  to  accept  the  security  of  A.  B.  in  dis- 
charge of  the  plaintiff's  demand,  and  of  an  agreement  to  accept 
the  security  of  C.  D.  for  the  like  purpose,  are  distinct,  and  to 
be  allowed,  R.  G.  H.  T.  4  W.  4. 

SEDUCTION  : 

action  for,  1126. 
SEISIN : 

unity  of,  of  land  and  way  overland,  1366. 

SEIZURE : 

owner  of  ship,  seized  as  forfeited,  cannot  maintain  trespass. 
665  u. 

hostile  seizure  is  not  necessarily  capture,  so  as  to  defeat  sea- 
men's claim  for  wages,  1261. 

SENTENCE : 

of  council  at  war,  where  evidence,  36. 

sentences  of  foreign  courts  of  admiralty  arc  conclusive  evidence, 
in  actions  on  policies,  upon  all  subjects  within  their  jurisdic- 
tion, 1020. 
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where  a  warranty  of  neutrality  shall  be  falBified  by  foreign  sen* 

tence,  1020.  I. 
but  these  sentences  mast  be  legal  sentences,  1023. 

SEPARATION: 

eifect  of,  between  husband  and  wife,  in  case  of  adultery,  12. 
covenant  by  husband  in  case  of,  468. 

SEQUESTRATION : 

nature  of  this  proceeding,  197. 

SERVANT: 

see  Master  and  Servant. 

oi  carrier  liable  for  personal  neglect  or  misconduct,  404. 

SERVICE : 

of  declaration  in  ejectment,  729» 
of  notice  to  quit,  714,  6. 

SET-OFF: 

at  common  law,  149,  573. 
by  statutes,  ib. 
particulars  of,  151. 

debts  must  be  mutual  and  due  in  same  right,  150,  576, 
in  cases  of  executors,  1 50. 

cannot  be  of  debt  barred  by  statute  of  limitations,  151 . 
cannot  be  of  a  penalty,  ib. 

reducing  demand  under  40*.  does  not  affect  jurisdiction  of  su- 
perior court,  152. 
cannot  be  given  in  evidence  under  notice,  151. 
to  debt  on  bond,  573  to  57tl. 

SHERIFF: 

remedy  against,  for  escape, 

at  common  law,  614. 
by  statute,  ib. 
liable  for  escape  after  recaption  on  escape  warrant,  616. 
must  appoint  deputies  to  make  replevins,  1 196. 
liable  for  taking  insufficient  pledges,  1  '202. 
extent  of  liability,  1202,3. 
cannot  be  made  a  trespasser  by  relation,  134^. 
cannot  justify  breaking  open  outward  door  to  execute  process, 

in  civil  suit,  1 360.  , 

trover  lies  by  sheriff  against  person  taking  away  goods  seized  m 

execution,  1384. 
seizure  by,  after  bankruptcy,  232. 

SHIP: 

ship-owners  not  liable  for  embezzlement  by  mariners,  405. 
nor  for  any  loss  exceeding  value  of  vessel  and  freight,  ib. 
nor  for  any  loss  by  fire,  406. 
nor  for  jeweb,  &c.  unless  the  value  is  specified,  ib. 
action  against  ship-owner  must  be  brought  \>y  coA^ig^ee  of 
goods,  410. 
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master  of  ship  has  no  lien  on  ship  for  money  expended  in  re*  ■ 

pairs,  nor  in  freight  for  wages,  1408.  • 

sale  of  the  whole  of  a  ship  by  part-owner  is  not  equivalent  to  1 

destmction,  so  that  co-tenant  may  maintain  trorer,  1398  n. 

master  of  ship  has  no  general  authority,  by  law,  to  sdl  ship  or 
caigo,  1395,  6. 

see  Insurance— Registry. 

SIMONY : 

statutes  relating  to,  560,  1 . 

resignation  bonds,  when  simoniacal,  563. 

SLANDER : 

scandalnm  magnatnm,  1266. 
of  the  action  for  slander,  1268. 

what  special  damage  sufficient  to  support  action,  1 274, 5. 
in  what  case  two  persons  may  join  for  slander,  1274. 
where  the  republication  of  slander  is  actionable,  1 274,  5. 
of  the  declaration,  1276. 
meaning  of  the  term  innuendo,  1277. 
office  of  the  innuendo,  ib. 
in  what  case  averment  of  colloquium  is  necessary,  ib.  1 

jury  to  decide  whether  meaning  is  such  as  is  imputed  by  i 

the  innuendo,  1279.  i 

evidence,  1281.  . 

costs,  1283.  ] 

see  Pleadings — ^Libel. 
SOCIETY : 

one  member  of  amicable  society  cannot  maintain  trover  against 
another  for  taking  away  a  chattel  belonging  to  the  society, 
1397. 

SOLD: 

bought  and,  notes,  874  n. 

SOLVIT  AD  DCEM,  AND  SOLVIT  POST  DIEM: 

of  pleading  payment  at  common  law  and  by  statute,  567. 

SPECIAL  DAMAGE: 

in  nusance,  1138,40. 
slander,  1274. 

SPECIALTY: 

assumpsit  will  not  lie  on,  446. 
exceptions  to  this  rule,  ib.  n. 

SPIRITUOUS  LIQUORS: 
debt  for,  59,  135. 

STABLE-KEEPER: 

liable  for  the  negligence  of  his  servants,  402. 

STAGE-COACH : 

proprietor  of,  how  far  liable  as  common  carrier,  40  L 
see  Carrier. 
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STAMP: 

amount  of  stamp  duties  on  bOls  and  notes,  309, 310. 

on  policies  of  insurance,  958. 
stamp  must  be  of  proper  denomination,  313. 
where  new  stamp  is  required -on  bill  of  exchange,  314. 

on  policy  of  insurance,  958  n. 

STANDING  CORN: 

where  it  goes  to  devisee  of  land,  1388  n. 

STATUTE  MERCHANT  OR  STAPLE: 

in  what  order  to  be  paid  by  executors,  793. 

STATUTES : 

See  Table  of  Statutes  in  vol.  1.,  after  Names  of  Cases. 
STOCK: 

where  bond  for  securing  money  paid  for  stock-jobbing  differ- 
ences  is  good,  94  n. 

STOLEN  HORSES: 

statute  regnlations  as  to,  1381. 
STRANDING : 

loss  by,  9r>3,  5. 
STRANGER: 

covenant  for  act  of,  507. 

SUBSCRIBING: 

witness,  545,  883,  1041. 

SUBSCRIPTION : 

of  wills,  873,  899. 

SUNDAY: 

date  of  bill  on,  316. 
execution  of  writ  on,  1234. 

SUPERSEDEAS: 

evidence  that  commission  issued  on  a  particular  day,  266. 

SUPPRESSION: 

insurance,  defence  must  be  specially  pleaded,  123,  1007,  1030. 

SURCHARGE: 

of  common,  429. 

SURETY: 

when  action  will  not  lie  against,  B6. 
when  discharged,  363,  4. 

principal  cannot  be  released  without  its  operating  for  the  benefit 
of  the  surety,  387. 

SURRENDER: 

defendant  discharged  out  of  custody  on  giving  bail  bond,  cannot 

surrender  himself  without  assent  of  iheriff,  585  and  n. 
presumption  of  surrender  of  satisfied  terms,  698. 
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! 
by  Btat.  of  frauds,  leases,  &c.  cannot  be  sorrendered  without  ! 

deed  or  note  in  writing,  847. 
heir  of  copyhold  estate  may  surrender  before  admittance,  701  n.  '\ 

until  admittance  of  surrenderee,  oopyluMremaina  in  the  sarren- 

deror,  ib. 

SWEAR  IN: 

mandamos  to,  where  colourable  title  in  two  sets,  1095. 
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TAX: 

a  wager  on  the  amount  of,  illegal,  1441. 

TAXABLE  ITEMS : 

in  bill  of  attorney,  162,  3. 

TENANCY: 

at  will  not  favoured,  710. 

TENANT: 

wifiilly  holding  over,  604, 5. 

what  are  fixtures  as  between  landlord  and  tenant,  1 389. 

see  Notice  to  Quit. 

TENANT  IN  COMMON: 

of  account  by,  against  his  companion,  2. 

how  he  must  declare  in  ejectment,  724,  5. 

of  trespass  by,  against  lus  companion  for  mesne  profits,  773. 

of  trover  by,  against  his  companion,  1 397. 

of  joining  in  actions  by,   1141,  1216. 

TENDER : 

bank-notes,  legal,  where,  154. 
plea  of  in  assumpsit,  152,  5. 
what  good,  153. 

at  what  time  must  be  made,  lo^l . 
tender  and  refusal  equivalent  to  performance,  115. 
of  amends  or  arrears  before  distress,   1220,  1225. 
after  distress  and  before  impounding, 

makes  detainer  unlawful,  ib. 
cannot  be  pleaded  in  r^evin  under  atat. 

21  Jac.  1.  c.  16,  122(», 
but  may  in  trespass,  1369. 
latitat  may  be  replied,  ib. 
TERM : 

outstanding,  where  it  bars  an  ejectment,  697,  8« 
satisfied,  presumption  of  surrender  of,  698. 
enlargement  of,  726  n. 
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TIMBER: 

where  exempt  from  tithe,  1312. 

trees  grown  from  old  stools  tithafole,  1313. 

who  may  maintain  trover  for  timber  cut  down,  1378. 

TIME: 

computation  of,  206,  7,  929  n.,  930  n. 

TITHES: 

definition,  1307. 

remedy  for,  by  stat.  32  H.  8.  c.  7.,  1308. 

remedy  for  recovering'  small  tithes  under  £10»  by  application  to 

two  J.  P.,  1309. 
provisions  of  stat.  2&  3£dw.  6.  c.  13.  for  not  settmg  out  tithes, 

1310. 
predial  tithes,   1311, 
of  wood,   1312,13. 
small  tithe,   1313. 

parol  agreement  for  retaining  tithes  is  good,  1315. 
second  section  of  stat.  2  &  3  Edw.  6,  relating  to  the  remedy  in 

Ecclesiastical  Court  and  costs,  1317,8. 
third  section,  as  to  the  tithe  of  cattle  feeding  on  waste,  1318. 

fourth  aeetitm  as  to  exemptions :  1318. 

of  exemption  of  laymen  at  common  law: 

1.  by  composition  real,  1322. 

2.  de  modo  decimandi,  1 333,  4 . 

stat.  2   &  3   W,  4.  c.  100.,   shortening  time  required  in 
claims  of  modus  or  exemption,  1323. 

« 

of  the  persons  to  whom  tithes  are  due:  1327. 
party  bringing  action  must  be  entitled  to  tithes  at  time  of 
severance,  1329. 
action  must  be  brought  by  party  grieved  only,  ib. 

may  be  maintained  by  and  against  executors,  ib. 
against  whom  the  action  may  be  brought,  ib. 

declaration: 

not  necessary  to  set  forth  title,  1330. 

evidence: 

possession  primi  facie  evidence  of  title,  1332. 

what  may  be  given  in  evidence  on  general  issue,  1333,  4. 

new  statute  for  the  commutation  of  tithes,  1337. 
see  Judgment — Pleadings — Verdict. 

TOLLS: 

assumpsit  for,  71. 
thorough,  72  n. 
traverse,  71  n. 

TRADE: 

infemt  cannot  trade,  130. 

of  bonds  in  restraint  of,  551.  ' 

exclusive  rights  of  trading  in  boroughs  abolished,  1 184. 
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TRANSITUS: 

doctrine  of  stoppage  in  transita,  1285. 

who  shall  be  considered  as  capable  of  exercising  this  right. 

1287. 
under  what  circomstances  the  transitos  shall  be  considered 
as  continuing,  1  *i89. 
where  the  transitus  is  determined,  1 29S. 

how  fiir  the  neg^iation  of  the  bill  of  lading  may  tend  to 
defeat  the  right  of  stopping  in  transitu,  1305. 

TREATING: 

at  elections,  645,  6. 

TRESPASS: 

of  trespass  quare  dausum  fregit,  1340. 

where  it  may  be  maintained,  1340  to  1347. 
where  trespass  wiU  not  lie,  1347  to  1350. 

of  the  declaration,  1350. 
of  the  generalUsve: 
New  Rules,  1353. 

under  stat.  3  &  4  W.  4  c.  42.  s.  1 .  (which  provides  that  the 
contemplated  rules  of  pleading  shall  not  disable  any  person 
from  pleading  the  general  issue,  and  giving  the  special 
matter  in  evidence,  where  by  statute  he  may  now  do  so,)  an 
overseer,  sued  in  trespass  for  talung  A.'s  goods,  may  still 
prove,  on  plea  of  not  guilty,  that  he,  as  overseer,  distrained 
the  goods  for  a  poor's  rate  due  from  B.,  and  that  they  were 
the  goods  of  B.  and  not  of  A.    The  general  issue  does  not, 
under  the  rules  of  H.  T.  4  W.  4 .  corufine  him  to  proof  of  hia 
character  of  overseer.    Haine  v.  Davey,  4  Ad.  &  £11.  892. 
of  the  plea  ofliberum  tenementHtn,  1355. 
of  the  new  assignment,  1356. 
see  Accord  and  Satisfaction — Estoppel — License — Process- 
Way — ^Tender—  Costs. 
TROVER : 

requisites  to  maintain  the  action : 

1.  absolute  or  special  property,  1377. 
nature  of  absolute  property,  1378. 
the  right  of  property  must  be  complete,  1 382. 
specisd  property  defined,  1383. 
!^.  right  of  possession,  1385. 

3.  personal  goods — trover  will  not  lie  for  things  fixed  to 

the  freehold,  1387. 

4.  wrongful  conversion,  1390,  1, 

what  shall  be  considered  as  a  conversion,  1391,  1413. 

by  whom  trover  cannot  be  maintained: 

by  one  tenant  in  common,  &q.  agunst  another,  1397. 

but  if  tenant  in  common  destroy  the  thing  in  common, 
trover  will  lie,  1 398. 

rule  that  tenant  in  common  cannot  maintain  trover  against 
his  companion,  holds  only  where  the  law  considers  ihe 
possession  of  one  to  be  the  possession  of  both,  1 399. 


INDEX. 

deckaratUm,  1400. 

plea: 

not  guilty,  1402. 

what  may  be  given  in  evidence  under  it,  1 402.     New  rules. 

statute  cf  limitations,  J  403. 
evidence: 

what  necessary  to  support  the  action,  1411. 

what  necessary  to  prove  conversion,  1413. 
see  Costs — Judgment — Lien. 

TRUST: 

under  what  circumstances  court  will  presume  an  outstanding 

term  surrendered,  f)98. 
if  it  appear  that  legal  estate  is  outstanding  in  another  person, 

cestui  que  trust  cannot  recover  in  ejectment,  ib. 
devisee  or  executor  in  trust  may  be  a  witness  in  support  of 

the  will,  888. 

TURNIPS: 

tithe  of,  new  statute  concerning,  1 333. 


U. 


UNCERTIFICATED  BANKRUPT: 

where  he  may  sue,  236. 

cannot  retain  property  against  assignees,  1350. 

UNDERLEASE : 

no  breach  of  covenant  not  to  assign,  478. 

UNITY  OF  POSSESSION: 

where  suspension  only  of  right,  and  not  an  extinguishment, 
420  n..  1137. 

UNSOUNDNESS: 

in  horses,  what  constitutes,  653. 

USE  AND  OCCUPATION: 

where  assumpsit  for  rent  arrear  might  have  been  maintained  at 

common  law,  1419. 
of  Stat.  1 1  G.  2.  c.  19.  s.  14.  which  gives  the  action  for  use  and 

occupation,  ib. 
form  of  declaration,  1420. 
where  use  and  occopation  lies,  1 420,  1 . 
occupation  of  tenant  of  defendant  ia  occupation  of  defendant, 

1423,4. 
defendant  cannot  plead  nil  habuit  in  tenements,  or  impeach  the 

plaintiff's  title,  1427. 


INDEX. 

USURY; 

statutes  oonceming,  321 ,  2. 

how  the  plea  of  usury  must  be  framed  to  debt  on  bond,  563,  4. 

bills  payable  at  or  within  three  months  not  subject  to  usury  S 

laws/322.  '  ^i 

so  bills  payable  within  twelve  months,  1443. 
bond  originally  good  cannot  be  avoided  in  the  hands  of  a  bon&. 

fide  holder,  on  the  ground  of  subsequent  usury,  565. 
substituted  security,    given  for  security  tainted   by  usury,  is 

void,  ib. 


V. 

V  ARI ANCE : 

what  will  be  fatal  in  assumpsit,  10.^. 

in  an  action  on  a  bill  of  exchange,  366,  7. 
against  a  carrier,  1 402. 
immaterial  between  writ  and  condition  of  bail-bond,  579. 
where,  on  the  face  of  a  receipt,  it  appears  that  money  was  paid 
for  a  horse,  defendant  cannot  prove  a  different  consideration, 
in  order  to  take  advantage  of  a  variance,  659. 
between  parish  laid  and  proved  in  ejectment,  765. 
Stat,  9  G.  4.  c.  15.  relating  to,  526. 

VAULT : 

mandamus  to  bury  in  particular  will  not  lie,  1 105. 

VENUE : 

of  laying  the  venue  in  actions  ; 

new  rule,  1 208, 9. 
for  adultery,  13. 

assault  and  battery,  29. 

assumpsit,  106. 

covenant,  498. 

debt  on  bond,  dated  abroad,  544. 

debt  on  judgment,  601. 

debt    by  executor  of  one  seised  of 

rent  servioe,  &c.,  603  n. 
debt  for  rent  arrear,  608. 
debt  for  escape,  624. 
on  penal  statutes,  631. 
ejectment,  724. 

fedse  imprisonment.  919.  . 

nusanoe,  1143. 
replevin,  1208. 

trespass,  1S50.  ! 

trover,  1400. 


INDEX. 

VERDICT: 

in  actions  against  joint  trespassers*  36. 

in  ejectment,  767. 

in  libel  may  be  general.  1076. 

in  debt  on  stat.  2  &  3.  £.  6.  for  not  setting  ont  tithes,  1335. 

for  defendant  against  the  weight  of  evidence  in  penal  actions, 

1336. 
on  any  fact  distinctly  put  in  issue,  effect  of,  1356. 

VESTURA  TERILE : 

person  entitled  to  may  maintain  trespass,  134 1 . 

VICAR : 

daim  of  tithes  by,  1313,  1328. 

VIEW: 

in  trespass,  1373,  4. 

VOID  AND  VOIDABLE : 

whether  bond  of  inftmt  be  Toid  or  voidable,  566  n. 
what  covenants  are  void,  468. 

VOLUNTARY  PREFERENCE : 

in  contemplation  of  bankruptcy,  199,  203. 

VOTE: 

when  thrown  away,  1 175. 

VOYAGE : 

illegal,  1002. 


w. 

WAGER : 

of  law,  abolished,  69. 

policy,  1033. 

impolicy  of  considering  wagers  as  valid  contracts,  1433. 

cases  where  the  wagers  have  been  holden  to  be  legal,  ib. 

form  of  action  for  recovery  of  a  wager,  1435.  « 

of  illegal  wdgere :  ib. 

J .  prohibited  by  statute,  ib. 

2.  contrary  to  public  policy,  1440. 

3.  leading  to  improper  inquiries,  ib. 

4.  injurious  to  third  persons,  and  leading  to  indecent  evi« 

dence,  1441. 

WARRANT : 

party,  justifying  under  warrant,  must  set  it  forth  in  his  plea, 
35.  931. 

no  action  shall  be  brought  against  constable  for  an  act  done 
under  a  justice's  warrant,  until  demand  of  copy  of  such  war- 
rant, 926,  7,  8. 


INDEX. 

WARRANT  OF  ATTORNEY ; 

giyen  by  iofiEmt  is  void.  133. 

WARRANTY : 

of  the  sale  and  warranty  of  horses,  652. 

purchaser  of  horse  ought  to  procure  a  warranty,  otherwise  seller 

is  not  liable,  except  on  the  ground  of  fraud,  652. 
doctrine  of  sound  price  being  equivalent  to  warranty  is  now 

overturned,  ib. 
roaring,  unsoundness,  653. 
crib-biting  is  not,  ib. 
form  of  declaring  on  a  warranty,  654. 
how  party  may  proceed  where  warranty  is  false,  ib. 
trial  of  horse  means  a  reasonable  trial,  65^, 
condition  of  sale  that  purchaser  of  horse,  warranted  sound,  shall 

return  it  within  two  days,  does  not  extend  to  age  of  horse, 

656,  7. 
how  to  declare  where  contract  of  warranty  is  open,  658. 
receipt,  containing  warranty,  if  stamped  with  receipt  stamp, 

will  be  good  evidence,  659. 
for  warranty  in  policies,  see  Insurance. 

WARREN : 

free,  franchise  of,  905. 
birds  of,  ib. 

WASTE : 

breach  assigned,  that  defendant  had  committed  waste,  is  not 
supported  by  evidence  that  he  had  not  used  the  premises  in 
a  husband-lUce  manner,  533« 

WATER  COURSE : 

what  enjoyment  of  water,  in  any  particular  manner,  gives  aright 

to  party  so  enjoying  it,  1 134,  5. 
see  Fishery. 

WAVER . 

of  notice  to  quit,  717. 
of  forfeiture,  719,  20. 

WAY: 

of  the  different  kinds  of  ways,  1362. 
how  a  private  way  may  be  claimed ; 
by  grant,  1364. 

prescription,  1365. 

custom,  1366. 

express  reservation,  ib. 

necessity,  ib. 
how  to  plead  a  right  of  way,  1367. 
replication  thereto,  1 368. 


INDEX. 

in  what  case  plaintifT  may  trayerse  die  right,  and  gire  in  evi- 
dence an  order  of  two  J.  P.  for  storing  the  way,  1368. 

effect  of  adverse  enjoyment  of  a  way  for  twenty  yeare,  1 136 

where  a  dedication  of  way  to  the  paUic  may  be  presumed, 
1362,  3. 

permitting  the  public  to  have  the  free  use  of  a  way  for  six 
years  is  sufficient  evidence  of  a  dereliction,  where  no  bar  has 
been  pat  up,  1363. 

dedication  of  way  to  the  public  is  not  a  transfer  of  tiie  absolute 
property  of  the  toil,  1362. 

WHARFINGER  : 

hen  of,  408  n.,  1407. 

WIFE: 

letters  of,  when  evideoee,  24. 
confession  of,  not  evidence,  where,  ib. 
QOTcrture—  sec  Banm  and  Feme* 

WILL: 

of  personal  estate*  hbw  proved,  813, 

of  the  execution  of  a  will  of  land,  877. 

will  of  copyhold  land  is  not  within  the  statute  of  frauds,  tb* 

surrender  to  the  use  of,  not  necessary,  878. 

devise  of  land  must  be  in  writing,  877,  8. 

and  signed  by  the  devisor,  878. 

and  attested  and  subscribed,  880» 

in  Ae  presence  sf  devisor,  861. 

by  three  witnesses^  883. 

it  is  not  necessary  that  witnesses  shonld  know  tbey  are  attesting 

a  wm,  880  n. 
how  a  devise  of  land  is  to  be  proved,  887, 
sixth  section  of  the  statute  of  frauds  relating  to  the  revocation 

of  willB,  889. 
of  the  diflcreiit  acts  of  i^ocatioD*  88  9  to  893. 
of  implied  revocations,  893. 
Stat.  7  W.  4.  and  1  Vict.  c«  26,  ammiding  the  law  relating  to 

wills,  897  to  903.— See  table  of  Statutes  in  voL  L 

WINDOWS : 

action  for  darkening,  1132, 3. 

WITNESS : 

see  3  &  4  W.  4.  c.  42.  s.  26,  27, 833  n*»  1219. 

of  the  necessary  qualificatums  of  witnesses : 

1.  use  of  reason,  883. 

2.  such  religious  belief  as  to  be  sensible  of  the  obligation 
of  an  oath,  ib. 

3.  not  convicted  of  any  infamous  crime,  884« 

4.  not  influenced  by  interest,  833,  885. 

VOL.  II.  3  O 


INDEX. 

• 

to  disqualify  a  witness  on  the  ground  oi  his  having  heen  oon- 
victed  of  an  infamous  offence,  a  copy  of  the  judgment  entered 
on  the  record  of  conviction  must  be  produced,  885. 

certificated   bankrupt  having    released   assignees,  may  prove 
property  in  himself,  but  cannot  prove  his  own  act  of  bank- 
ruptcy, 263. 

and  this  rule  holds  on  cross-examination,  ib. 

but  bankrupt's  declarations,  in  explanation  of  his  own  act,  are 
admissible,  264. 

where  an  uncertificated  bankrupt  may  be  a  witness,  265. 

where  a  creditor  may  be  a  witness,  ib. 

husband  and  wife  cannot  give  'evidence  either  for  or  against 
each  other,  297. 

acceptor  of  bill  of  exchange  may  prove  that  drawer  had  no 
effects  in  his  hands,  375. 

payee  and  indorser  may  prove  bill  void  for  want  of  stamp,  ib. 
or  for  usury,  376. 

in  an  action  by  indorsee  against  drawer,  payee  may  prove  con- 
sideration for  indorsement,  ib. 

indorser  of  note  who  has  received  money  ^m  the  maker  to 
take  it  up,  may  prove  the  note  satisfied  in  an  action  by  in« 
dorsee  against  maker,  395. 

book-keeper  to  carrier  is  a  good  witness  without  release,  418. 

so  a  journeyman  to  a  baker,  1121 . 

or  a  clerk,  ib. 

so  are  feictors  and  brokers,  833,  4. 

where  a  person  prescribes  for  common  by  virtue  of  a  custom 
within  a  manor,  another  commoner  is  not  a  good -witness, 
430,  1218. 

but  where  a  persoif  prescribes  for  common  in  respect  of  a  mes- 
suage, another  commoner,  claiming  common  in  respect  of 
another  messuage,  may  be  a  witness  to  support  the  right, 
430,  1. 

secus,  if  called  by  plaintiff  to  negative  defendant's  right,  431. 

execution  of  instrument  must  be  proved  by  subscribing  witness, 
545,  883. 

exceptions  to  this  rule  where  subscribing  witness  becomes  in- 
terested, 546. 

or  infamous,  ib. 

or  is  absent  in  a  foreign  country,  ib. 
or  intelligence  cannot  be  obtuned  of  him,  upon  fiur, 
serious,  and  diligent  inquiry,  ib. 

generally,  production  of  instrument,  in  pursuance  of  a  notice, 
does  not  supersede  the  necessity  of  proving  it  by  subscribing 
witness,  888,  1041  n. 

party  escaping  may  be  a  witness  to  prove  a  voluntary  escape, 
628. 

in  action  for  bribery,  party  giving  or  receiving  bribe  may  prove 
the  fact,  644. 


INDEX. 

so  person  claiming  to  be  first  discoverer  may  be  a  witness, 

644. 
person  who  has  been  eonvicted  of  peijury  at  common  law  and 

pardoned,  is  a  competent  witness,  644,  5,  885. 
tenant  m  possession  cannot  be  a  witness  to  support  his  own 

possession,  760. 
a  person  who  is  employed  to  sell  goods,  and  is  to  receive  for 

his  trouble  whatever  money  he  can  procure  for  them  beyond 

a  stated  sum,  is  a  competent  witness  to  prove  the  contract 

between  buyer  and  seller,  834. 
servant  is  a  good  witness  in  an  action  by  master  for  battery  of 

servant,  1126. 
so  the  daughter  is  a  good  vritness  in  an  aotion  brought  by  the 

father  for  seduction,  1 1 28. 
where  one  of  several  partners  may  be  a  witness,  1 160,  1. 
where  a  partner  cannot  be  a  witness,  1 162. 
declarations  of  persons  under  whom  defendant  makes  cognizance 

are  not  evidence  for  the  plaintiff,  1216. 
see  Evidence. 

WORDS: 

actionable  in  themselves,  1268,  9. 

how  to  be  construed,  1270,1. 

words  not  actionable  in  themselves,  1 273. 

subsequently  spoken  may  be  given  in  evidence,  1071  n. 

see  libel,  Slander. 

WRIT: 

of  inquiry,  under  stat.  8  &  9  W.  3.  c.  11,  may  by  3  &  4  W.  4. 
c.  42.  8.  16,  be  executed  before  sheriff  unless  otherwise  ordered, 
591.  1443. 


THE  END. 


Davidson*  S«rle*8  Place,  Loudon. 
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